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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

Inre:
Montreal Maine & Atlantic Railway Ltd., Case No. 13-10670

Debtor.

N N N N N

WHEELING & LAKE ERIE RAILWAY COMPANY’S OBJECTION TO CHAPTER 11
TRUSTEE’S MOTION FOR ORDER APPROVING COMPROMISE AND
SETTLEMENT WITH IRVING PAPER LIMITED, IRVING PULP & PAPER,
LIMITED, AND J.D. IRVING, LIMITED

Now comes the Wheeling & Lake Erie Railway Company (“Wheeling”) and objects to
the Chapter 11 Trustee’s Motion for Order Approving Compromise and Settlement With Irving
Paper, Limited, Irving Pulp & Paper, Limited, and J.D. Irving, Limited (the “9019 Motion™)
[D.E. # 307], filed by Robert J. Keach, the chapter 11 trustee in this case (the “Trustee”), for the
reasons set forth herein.

PRELIMINARY STATEMENT

By the 9019 Motion, the Trustee seeks to resolve the contested matter which was initiated
by the Trustee’s filing of his Motion for Order Pursuant to 11 U.S.C. § 542(b) (the “542(b)
Motion”). That Motion sought to recover the outstanding balance of an account receivable owed
to the Debtor, in the amount of $885,733 (the “Irving Debt”), by certain of the Irving Companies
(which Companies include Irving Paper Limited, Irving Pulp & Paper, Ltd., and J.D. Irving,
Ltd.)." Wheeling claims a first priority security interest in and to the Irving Debt because it is an
“account” within the meaning of that certain Security Agreement between Wheeling and
Montreal, Maine & Atlantic Railway, Ltd. (the “Debtor”) and its affiliates, dated June 15, 2009,

pursuant to which the Debtor and its affiliates granted Wheeling a security interest in all

! Capitalized terms not defined herein shall have the meaning set forth in the 9019 Motion.
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accounts, proceeds thereof, and other collateral. Further, by virtue of this Court’s Fourth and
Fifth Interim Orders Authorizing Debtor to Use Cash Collateral and Granting Adequate

Protection (the “Cash Collateral Orders”) [D.E. 255 & 374], the entirety of the Irving Debt has

been turned over to Wheeling, with the exception of $150,000, which the Trustee may use
(subject to Wheeling’s security interest) in accordance with a cash collateral budget approved by
the Court.

By its oral order dated September 11, 2013 [D.E. 210], this Court granted Wheeling the
right to appear and be heard in the 542(b) Motion, with full rights as a party in such proceeding.
On October 1, 2013, the Trustee, without consultation with Wheeling, filed a Stipulation
Dismissing Motion for Order Pursuant to 11 U.S.C. § 542(b) (the “Stipulation”) [D.E. 306] and
shortly thereafter, he filed the 9019 Motion. Both the Stipulation and the 9019 Motion were filed
without any discussion with Wheeling, and without its consent. The Stipulation is a nullity
under Rule 7041 of the Federal Rules of Bankruptcy Procedure (made applicable to the 542(b)
Motion by Rule 9014) because it is not signed by all of the parties to that contested matter.
Moreover, leaving aside the doubtful notion that any “settlement” or “compromise” has been
achieved in a contested matter wherein fewer than all parties thereto have consented, Wheeling
has determined, after taking depositions of representatives of the Debtor and the Irving
Companies, that the proposed compromise is highly improvident and prejudicial to Wheeling
and to the Debtor’s estate.

In summary, the 9019 Motion is flawed, and must be denied, for both procedural and
substantive reasons, including the following:

e As athreshold matter, there is no “settlement” for the Court to Approve. By virtue of this
Court’s Fourth and Fifth Cash Collateral Orders, all of the Irving Debt, with the
exception of $150,000 has been turned over to Wheeling, and Wheeling has been
authorized to apply the Irving Debt in satisfaction of the amounts owed by the Debtor to

Wheeling. Consequently, that portion of the Irving Debt exceeding $150,000 is no longer
property of the estate, and the Trustee has no remaining authority to use it under any
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circumstances. As such he has no authority to settle or compromise it. Further,
Wheeling is a party to the 542(b) Motion proceedings but it has not consented to any
settlement of the 542(b) Motion. Thus, as a threshold matter, both as a matter of
substance and procedure, there is no “settlement” before the Court: Wheeling has not
agreed to compromise its own portion of the Irving Debt, and as a party to the 542(b)
Motion, it has not agreed to settle it.

e The “settlement” set forth in the 9019 Motion is improvident. The 9019 Motion is
fundamentally flawed in its own right, on the merits. It presupposes and is premised on
the false assumption made by the Trustee that prior to the August 7, 2013 filing of the
Debtor’s Chapter 11 petition, the Irving Companies effectuated an offset of the Irving
Debt against amounts that they claimed the Debtor owed to the Irving Companies. This
alleged indebtedness of the Debtor to the Irving Companies was acquired by the Irving
Companies by assignment, within 90 days preceding the Debtor’s Chapter 11 filing, and
while the Debtor was plainly insolvent (it was acquired shortly after the tragedy in Lac
Megantic). Wheeling tested, in discovery, the assumption made by the Trustee that the
Irving Companies had actually effectuated as setoff of the Irving Debt against the
obligations of the Debtor that they had acquired immediately prior to the filing of the
Debtor’s Chapter 11 petition. Discovery revealed, to the contrary, that the Trustee’s
assumption is in error, and that the Irving Companies made no such setoff. As such, the
fundamental premise of the settlement is erroneous, and under Section 553(a) of the
Bankruptcy Code, the Irving Companies acquired right of offset is ineffective and invalid
on its face. As a result, the settlement is ill-founded and entirely unreasonable.

e The “settlement” cannot be supported by a “constructive trust” theory. In some federal
circuits, it has been recognized that when a shipper pays a rail carrier, the rail carrier
holds all or a portion of the payment in trust, for payment of invoices issued by other rail
carriers that provided portions of the rail services necessary to deliver the shipper’s
goods. In the First Circuit, and in this District, the “constructive trust” theory has been
expressly rejected. The “constructive trust” theory cannot support any claim of the Irving
Companies; nor can it support a settlement.

e Because Wheeling holds a valid and perfected security interest in the Irving Debt and the
Irving Companies were, at all relevant times, on notice of this fact, any alleged setoff of
the Irving Debt was ineffective under the Maine Uniform Commercial Code. Discovery
has revealed that as early as August 30, 2012, the Irving Companies were on notice of
Wheeling’s security interest in accounts. As such, pursuant to § 9-1404 of Title 11 of the
Maine Revised Statutes (the “Maine UCC”), the Irving Companies are barred from
exercising any set off right acquired after that date with respect to the Irving Debt.

e The 542(b) Motion and 9019 Motion are based on a desperate need for cash that no
longer exists by virtue of this Court’s approval of the Debtor’s borrowing from Camden
National Bank. Finally, the primary impetus of the Trustee in pressing an expedited
hearing of the 542(b) Motion and an expedited hearing of the 9019 Motion was to raise
cash quickly because the Trustee feared running out of cash before he could complete a
sale of the Debtor’s assets. At the time of filing these Motions, the Trustee had not
received a binding commitment from Camden National Bank to make a loan to fund
operations, nor any court approval of the same. These circumstances have changed.
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Closing on a loan is imminent. The Trustee no longer has a desperate need to raise cash,

and there is no further need to enter into an improvident settlement for the sole purpose of

raising cash quickly.

In view of the foregoing, the Court should deny the 9019 Motion because it is
procedurally and substantively flawed and motivated by a desperate need for cash that has now

dissipated. The major stakeholder in the Irving Debt does not consent to the settlement, as it is

based on false assumptions and inadequate factual development.

ARGUMENT

l. There Is No “Settlement” For The Court To Approve Because Wheeling Has Not
Agreed To Settle The 542(b) Motion or To Compromise Its Interest In the Irving
Debt.

The 9019 Motion seeks to compromise the entirety of the Irving Debt. If granted, it
would not only compromise the estate’s interest in the Irving Debt ($150,000), it would also
compromise the remainder of the Irving Debt as to which the estate has no interest, i.e. all of the
Irving Debt in excess of $150,000. By virtue of the Fourth and Fifth Cash Collateral Orders, the
remainder of the Irving Debt is required to be turned over to Wheeling for application to the
Debtor’s indebtedness to Wheeling. Wheeling is the only party with an interest in that portion of
the Irving Debt that exceeds $150,000.2

As a threshold matter, there is no “settlement” that can properly be considered under
Bankruptcy Rule 9019, because not all parties to the matter have agreed to settle. “A
‘settlement’ between only two parties to a multi-party lawsuit is not a settlement, and the
procedure to approve a compromise under Fed. R. Bankr. P. 9019(a) cannot be used to impose an
injunction on the non-settling parties.” Overton’s, Inc. et al. v. Interstate Fire & Casualty

Insurance Co. (In re Sportstuff), 430 B.R. 170, 179 (8th Cir. BAP 2010) (reversing order

2 As to the $150,000, under the Fourth and Fifth Cash Collateral Orders, Wheeling maintains its security
interest in that amount, however, the Trustee has the right to use that amount, pursuant to Section 363(b) of the
Bankruptcy Code.
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approving settlement because relief under Rule 9019 improper when fewer than all parties to
dispute purport to settle). The underlying principal, as noted by the United States Supreme Court
in a different context, is that “*parties who choose to resolve litigation through settlement may
not dispose of the claims of a third party.”” In re D.J. Christie, Inc., Do. No. 11-40764, 2013
WL 2153188, at *7 (Bankr. D. Kan. May 17, 2013) (quoting Local No. 92 v. City of Cleveland,
48 U.S. 501, 529 (1986)). See also In re Forty-Eight Insulations, Inc., 149 B.R. 860, 865 (N.D.
111 1992) (affirming bankruptcy court order denying 9019 motion; “we are cognizant of the fact
that settlement agreements work efficiently and fairly only when all parties with an interest in the
conflict are represented in the settlement. . . . What the court refuses to do, however, is to
approve a settlement which abolishes the rights of one party without even having consulted that
party during the settlement talks.”).

The Trustee cannot seek approval of a “compromise” where not all of the stakeholders in
the matter have agreed to the compromise. He cannot compromise a property interest held by
Wheeling alone, i.e. all of the Irving Debt in excess of $150,000. He fares no better under Rule
7041, upon which he purports to rely in his so-called “Stipulation” dismissing the 542(b) Motion,
a stipulation signed by only two of three parties to that Motion. Rule 9014 of the Federal Rules
of Bankruptcy Procedure makes a number of the rules pertaining to adversary proceedings
(Rules 7001 et. seq.) applicable to contested matters, such as the 542(b) Motion. Among those
rules is Rule 7041, which, in turn, incorporates by reference Rule 41 of the Federal Rules of
Civil Procedure. Rule 41 provides in pertinent part:

(a) VOLUNTARY DISMISSAL.
(1) By the Plaintiff.

(A) Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2, and 66 and any
applicable federal statute, the plaintiff may dismiss an action without a court order by
filing:

(i) a notice of dismissal before the opposing party serves either an answer or a

5
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motion for summary judgment; or
(ii) a stipulation of dismissal signed by all parties who have appeared.

In his Stipulation, the Trustee apparently purports to rely on subsection (a)(1)(A)(ii) of
Rule 41 which governs a stipulation of dismissal signed by “all parties who have appeared].]”
Clearly, not all parties who have appeared in the 542(b) Motion proceedings have signed the
Stipulation. Wheeling has not signed it. Hence, the Trustee’s Stipulation is defective and
inoperative under Rule 41 and Bankruptcy Rule 7041.

Of course, Rules 41 and 7041 are procedural rules, but the point is that the applicable
procedural rules do not cure the substantive flaws: Wheeling has not agreed to the compromise
of its interest in the Irving Debt because the proposed compromise is improvident, as will be
discussed below. Its interest has been confirmed by court order, and as such, there can be no
compromise, nor any stipulation of dismissal, without its consent. Both the Rule 9019 Motion,
as well as the Trustee’s Stipulation must fail because Wheeling, the exclusive owner of the major

portion of the Irving Debt, has not agreed to settle.

1. The Purported Compromise Set Forth In The 9019 Motion Is Improvident, And Not
Within The Range Of Reasonableness Because It Is Premised The False Assumption
That The Irving Companies Effectuated A Setoff. As Such, The Compromise
Cannot and Should Not Be Approved.

Apart from the procedural flaw of submitting for approval a compromise to which a
major stakeholder, Wheeling, has not agreed, the compromise is also a bad idea on the merits—
merits which the Trustee failed adequately to explore and consider in making a fast-paced deal
with the Irving Companies. As a general proposition, Wheeling agrees with the Trustee that the
First Circuit decision in Jeffrey v. Desmond, 70 F.3d 183 (1st Cir. 1995) is controlling authority.
Jeffrey requires that in any proposed compromise in bankruptcy, the interest of creditors must be

considered, and deference must be given to their views. Here, Wheeling is the only party and the
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only creditor with an interest in the Irving Debt in excess of $150,000, and the holder by far of
the larger portion of the Irving Debt. Wheeling asserts that it is entitled to deference, indeed
exclusive deference, to its views as to how its own property interests ought to be dealt with.
Equally important is that such deference is warranted not only because Wheeling owns the larger
share of the Irving Debt, but also because there are serious flaws in the Trustee’s analysis of the
merits of the proposed compromise.

As the 9019 Motion explicitly states, the Irving Companies’ primary defense to the
542(b) Motion is based upon an alleged, pre-petition setoff of the Irving Debt against an
indebtedness of the Debtor which the Irving Companies acquired by pre-petition assignments.
The Trustee buys the Irving setoff story hook, line and sinker, stating in the 9019 Motion:
“Following those assignments, on July 31, 2013 the Irving Companies setoff approximately
$761,000 of the debt owed by MMA against the amount owed by the Irving Companies to
MMAI.]” 9019 Motion, § 11. Having bought the setoff story, the Trustee justifies the proposed
compromise on the uncertainties created by the application of Section 553 of the Bankruptcy
Code to rights of setoff that are both acquired by pre-petition assignment, and exercised pre-
petition. These uncertainties appear to drive the Trustee to avoid litigating the 542(b) Motion
and risking the delays caused by an appeal. 9019 Motion, { 14.

To be sure, if a right of setoff is acquired pre-petition, and if setoff is effectuated pre-
petition, the remedies of the Debtor or the Trustee may be limited to the improvement—in-
position test set forth in Section 553(b) of the Bankruptcy Code, or perhaps to avoidance under
Section 547 of the Bankruptcy Code. The Trustee would be subject to the uncertainties inherent
in applying these statutory provisions. But, if the right of setoff was acquired within 90 days of
the filing of the petition, at a time when the Debtor was insolvent, and if the creditor holding the
acquired right of setoff fails to effectuate the setoff prior to the filing of the Chapter 11 petition,

then the story is entirely different—the right of setoff is lost altogether, and forever. See 11

7
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U.S.C. 553(a)(2)(B).> Based on the Trustee’s assumption that the right of setoff acquired by the
Irving Companies had been exercised prepetition, the Trustee ignored the threshold question of
whether a setoff had been effectuated in the first instance and ignored the application of Section
553(a)(2)(B) to inchoate setoffs. Hence, he claims that the proposed compromise of the Irving
Debt was within the range of reasonableness.

It might have been, if the underlying assumption of a prepetition setoff were accurate.
But it is not. Discovery undertaken by Wheeling, including depositions under Rule 30(b)(6)
(Bankruptcy Rule 7030) of both the Irving Companies and the Debtor reveal that, contrary to the
claims made by Irving—and accepted at face value by the Trustee—no pre-petition setoff of the
Irving Debt was made by the Irving Companies. And because the Irving Companies acquired the
purported right of setoff within 90 days of the Debtor’s Chapter 11 petition, at a time when it
was plainly insolvent (after the Lac Megantic tragedy), the inchoate right of setoff has been lost
forever under Section 553(a)(2)(B). There was no justification or cause for the Trustee to give
away the store.

A. There Was No Setoff.

The setoff defense must be considered in view of the following facts established in

discovery undertaken by Wheeling in respect of the 542(b) Motion:

3 Section 553(a) provides:

(a) Except as otherwise provided in this section and in sections 362 and 363 of this title, this title
does not affect any right of a creditor to offset a mutual debt owing by such creditor to the debtor
that arose before the commencement of the case under this title against a claim of such creditor
against the debtor that arose before the commencement of the case, except to the extent that—

(1) the claim of such creditor against the debtor is disallowed,;

(2) such claim was transferred, by an entity other than the debtor, to such creditor—

(A) after the commencement of the case; or

(B)

(i) after 90 days before the date of the filing of the petition; and

(ii) while the debtor was insolvent (except for a setoff of a kind described in section 362(b)(6),
362(b)(7), 362(b)(17), 362(b)(27), 555, 556, 559, 560, or 561); or

(3) the debt owed to the debtor by such creditor was incurred by such creditor—

(A) after 90 days before the date of the filing of the petition;

(B) while the debtor was insolvent; and

(C) for the purpose of obtaining a right of setoff against the debtor (except for a setoff of a kind
described in section 362(b)(6), 362(b)(7), 362(b)(17), 362(b)(27), 555, 556, 559, 560, or 561).

8
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. As of August 7, 2013, the Debtor owed approximately $2.3 million (the “MMA
Debt”) to one of the Irving Railroads, New Brunswick Southern Railway
Company Ltd. (“NBSR”), or to an assignee of NBSR. 9019 Motion, { 12.

. As of August 28, 2013, on the books and records of the Debtor, the Irving
Companies owed the Debtor the amount of $885,733 on certain invoices (the
aforementioned Irving Debt), as set forth in the 9019 Motion.

. As memorialized in a series of assignments purportedly effectuated on July 12,
July 23, and July 30, 2013, all within 90 days of the Debtor’s Chapter 11 petition
(the “Assignments™), NBSR transferred approximately $1.3 million of the MMA
Debt to one or more of the Irving Companies (the “MMA Assigned Debt”). 9019
Motion, § 11. Copies of the Assignments are attached hereto as Exhibit A.

. The Irving Companies contend that prior to August 7, 2013, they effectuated a
setoff of approximately $761,000 of the Irving Debt against the MMA Assigned
Debt, thereby extinguishing $761,000 of the Irving Debt to the Debtor.

o According to the Irving Companies, the setoff was effectuated when the Irving
Companies paid $761,000 of the MMA Assigned Debt to NBSR. See the
deposition transcript of the Irving Companies’ general manager of corporate
credit and finance, and their Rule 30(b)(6) designee, Karl Hansen (the “Hansen
Depo. Tr.”, at [page]:[line]), 32:3-24 and Exhibit 4 thereto. The Hansen Depo.
Tr. and related exhibits have been filed with the Court, together with this
Objection. These intra-company payments are memorialized on certain account
registers (the “Registers™) attached to the Hansen Depo. Tr. as Exhibit 4 thereto.
That Exhibit 4 is also attached to this Objection as Exhibit B.

. These Registers show that the Irving Companies paid NBSR for the MMA
Assigned Debt. Irving claims that the Registers evidence a completed setoff, and
that they constitute the book entries effectuating the setoff. (Hansen Depo. Tr.,
32:17-33:2.)

. Noticeably absent, however, is any record of the Irving Companies indicating that
the Irving Debt (owed to the Debtor) was extinguished by virtue of the
Assignments or by the payment made to NBSR for the same, nor any indication
that the MMA Assigned Debt itself was paid or treated as paid, or has been
eliminated in any record of the Irving Companies. Indeed, the only impact of the
Assignments and the Registers is to record transfer of the MMA Debt from NBSR
to the Irving Companies, and the payment for the same by the latter to the former.
That’s it.

. The assignment of the MMA Assigned Debt from NBSR to the Irving
Companies, and the payment of the MMA Assigned Debt by the Irving
Companies is the only evidence proffered by Irving to prove a purported
prepetition “setoff”. No other record of the Irving Companies shows an actual
setoff—i.e. the satisfaction of the Irving Debt owed to MMA, or the satisfaction
of the MMA Assigned Debt owed to the Irving Companies. Both debts remain

9
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unaffected by the assignment. Mr. Hansen, who conceived of and implemented
the Assignments and purported setoff, did not instruct Irving’s accounting
department to make any book entries to reflect a setoff. (Hansen Depo. Tr., 29:11-
13)

o Mr. Hansen never discussed the Assignments or their intended effect, or the
purported setoff, with MMA, and does not know whether anyone else at the
Irving Companies did. (Hansen Depo. Tr., 19:1-23, 22:22-23:3, 44:16-45:16.)
MMA'’s CFO, Donald Gardner, confirmed in his deposition (which deposition is
filed herewith and shall be referred to herein as “Gardner Depo. Tr.,
[page]:[line]™) that he had not discussed the Assignments with Irving and that the
Assignments were a matter internal to Irving that did not affect the Debtor’s
business relationship with the Irving Companies—and that he did not talk to or
hear from anyone at the Irving Companies about the purported setoff. (Gardner
Depo. Tr., 29:3-16, 31:14-33:24, 34:13-16.)

o The Debtor did not consent to the purported setoff, was unaware of it, and its
records still reflect a payable to the Irving Companies as well as the Irving Debt
as a receivable. (Gardner Dep. Tr., 36:6-16.) While Mr. Hansen testified that the
Irving Companies told Mr. Gardner, “this is what we setoff, here are the
invoices[,]” and “take this off your records because we have sent this money to
Irving Railways,” the document that Mr. Hansen points to as constituting this
communication says no such thing, Mr. Gardner did not understand it to mean
that a setoff was effectuated, and Mr. Gardner did not recall ever receiving
correspondence from the Irving Companies to that effect. (Hansen Depo. Tr.,
30:30:12-31:6, 32:17-24 and Exhibit 4; Gardner Depo. Tr., 33:25-34:34:12,
34:17-35:12, 36:17-25, 37:14-38:25.)

. Mr. Gardner’s understanding of a setoff is a situation in which two parties who
owe each other mutual debts compare amounts due, subtract the lesser amount
from the greater amount, and the party owing a net balance pays the other party.
(Gardner Depo. Tr., 82:16-44:7.) That is not what happened here, where one or
more of the Irving Companies simply paid NBSR pursuant to the Assignments.
(Hansen Depo. Tr., 32:3-24 and Exhibit 4.)

. Finally, Mr. Hansen did not know if anyone at the Irving Companies had
instructed MMA that the Irving Companies had permanently resolved the MMA
Assigned Debt or the Irving Debt. (Hansen Depo. Tr., 38:19-39:13.)

The forgoing facts—based on deposition testimony of the Rule 30(b)(6) representatives

of the Irving Companies and the Debtor, and thus admissions against these parties—establish
without doubt that no prepetition setoff was made. What happened is that a non-lawyer, Mr.

Hansen, thought he understood how to effectuate a setoff and directed that steps be undertaken

that he erroneously thought would do the job. Thus, Mr. Hansen directed that NBSR, one of the

10
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Irving Railroads, assign to its affiliates, the Irving Companies, NBSR’s account receivable from
the Debtor. See, e.g., the Assignments. He then directed the Irving Companies, as assignee of
the Debtor’s accounts, to pay NBSR for these assigned accounts, and the Irving Companies did
so by transferring cash to NBSR in payment of a portion of the MMA Assigned Debt, as
reflected in the Registers. (See Hansen Depo. Tr., 23:9-1 and Exhibit 4). As a result, NBSR got
its money for the assigned accounts (or a portion of them) and the Irving Companies wound up
owning the MMA Assigned Accounts. That’s all; nothing else transpired. No other accounts
were affected—not the Irving Debt; not the MMA Assigned Debt (it was transferred, but not
satisfied).

These facts do not establish a setoff. They establish only that NBSR transferred the
MMA Assigned Debt to the Irving Companies, and the Irving Companies paid their affiliate for
the same. This is not a setoff. By law, three elements are required in order for there to be a valid

and effective setoff (the “Setoff Elements”). A creditor may rely upon a setoff only if it can

establish the following: “(i) a decision to effectuate a setoff, (ii) some action accomplishing the
setoff, and (iii) a recording of the setoff.” Citizens Bank of Maryland v. Strumpf, 516 U.S. 16, 19
(1995) (citing Baker v. National City Bank of Cleveland, 511 F.2d 101 (6th Cir. 1975), and
Normand Josef Enterprises, Inc. v. Ct. Nat. Bank, 646 A.2d 1289 (Conn. 1994)) The Baker Court
and the Normand Josef Enterprises Court both offer instructive guidance on understanding the
inter-play between the intent requirement inherent in the Setoff Elements. For example, the
Normand Josef Enterprises Court summarized its holding as follows:

We therefore hold that as a matter of law, a bank effectuates its right of setoff

only after it has performed some binding overt act and has made a record to

evidence that action. Furthermore, we hold that, consistent with the certainty and

predictability required by banking operations in the commercial world, the act

must be unequivocal, objectively ascertainable and final in order to be overt and
binding.

11
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Id. at 1299 (emphasis added). The Baker Court articulated a similar rationale: “[Setoff]
‘represents the right which one party has against another to use his claim in full or partial
satisfaction of what he owes to the other. That right is constantly exercised by business men in
making book entries whereby one mutual debt is applied against another.”” Id. (quoting Studley
v. Boylston Bank, 229 U.S. 523, 528 (1913)). Although the Setoff Elements “take their particular
meaning from the world of banking, they suggest the more basic principle applicable here: setoff
occurs only after the party holding the money acts to make its taking of the money permanent
and indicates as much by canceling the other party’s debt in the amount taken.” Amoco
Production Co. v. Fry, 118 F.3d 812, 818 (D.C. Cir. 1997) (emphasis added).

In this case, there are no facts suggesting that the Irving Companies (the party claiming to
have effectuated a setoff against the Debtor) have satisfied the Setoff Elements. Assuming, for
discussion purposes, that the requisite element of intent is present, the Irving Companies never
actually cancelled or satisfied either the MMA Assigned Debt or the Irving Debt. Both
categories of debt remained outstanding on the books and records of the Irving Companies (and
the Debtor as well). The only entity to have received any satisfaction of debt was NBSR, which
got payment for a portion of the MMA Assigned Debt. In point of fact, as Mr. Hansen’s
testimony unequivocally verifies, the Irving Companies never took the legally required steps to
effectuate a prepetition setoff. There was no steps taken to cancel the MMA Assigned Debt or to
treat it as having been satisfied by setoff; conversely, no steps were taken to cancel the Irving
Debt, or to treat it as having been satisfied by setoff. Neither book entries nor any other overt
action of the Irving Companies reflect any setoff. In this regard, the following colloquy from
Mr. Hansen’s deposition is revealing:

19 Q Okay. All right. Did Irving inform the MMA that it
20 was permanently resolving the MMA's debt to Irving
21 Railroad?

22 A | have no idea.
23 Q Okay. And I think I may have asked you this, but bear

12
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24 with me, did you have any discussions with anyone
25 within Irving about how to handle on the books the
1 payable that Irving Paper had to the MMA?
2 A No, | did not.
3 Q Okay. Do you know if anyone else did?
4 Al have no knowledge of that.
5 Q Okay. Did Irving inform the MMA that it was
6 permanently resolving Irving Paper's debt to the MMA
7 by effectuating a setoff?
8 A | have no knowledge of that either.
9 Q Okay. So you didn't have those kinds of
10 conversations?
11 A No, | did not.
12 Q And you don't know if anyone else did?
13 A No, | don't.
(Hansen Depo. Tr., 38:19-25 & 40:1-13.)*

Moreover, the only records produced in discovery purportedly evidencing the setoff are
the Assignments, the Registers, and an e-mail to the Debtor enclosing the Registers. The
Assignments reflect nothing but the transfer of the MMA accounts receivable from NBSR to the
Irving Companies. The Registers do nothing but evidence the Irving Companies payment to
NBSR for such assigned accounts. That is all that there is; these records comprise the entire
universe of documents which Irving proffers to establish the setoff, but they do no such thing.
They fail to demonstrate in any fashion (let alone an objectively ascertainable fashion, as
required by Normand Josef Enterprises), the satisfaction of the Irving Companies’ accounts
payable to MMA (the Irving Debt, i.e. the latter company’s account receivable, and Wheeling’s
collateral). There is nothing in these documents evidencing the alleged setoff—nothing
evidences an act to permanently eliminate the obligation of the Irving Companies to pay the

accounts owed to Debtor. Those accounts remained as open obligations on the books and

records of the Debtor and, based upon the documents and testimony offered by the Irving

4 As noted above, the supposed setoff and elimination of (most of) the Irving Debt was news to MMA—the

party whose receivable and payable supposedly were being setoff and eliminated. (Gardner Dep. Tr., 33:25-34:12,
34:17-35:12, 36:17-25, 37:14-38:25.) Indeed, MMA's records still reflect a payable to the Irving Companies as well
as the Irving Debt as a receivable. (Gardner Dep. TR., 36:6-16.)
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Companies, on the Irving Companies’ books as well. See Normand Josef Enterprises, Inc., 646
A.2d at 1299.

If there were any doubt about this, even the Irving Companies’ own communications with
the Debtor concerning the Assignments and the Registers fail to claim any elimination, by setoff,
of the obligations of the Irving Companies to MMA. Thus, the email of Jim Mehan, of the
Irving Companies, to Mr. Gardner, CFO of MMA states:

Don, | was asked to send you support for what invoices were paid to NBSR

through assignments. As of today, the summary of invoices attached have been

paid from Irving Paper, Irving Pulp & Paper and Irving Forest Products to NBSR.

See Hansen Depo. Tr., Exhibit 4.

This e-mail message informs MMA that the Irving Companies acquired the MMA
Assigned Debt, and paid a portion of the same to their affiliate, NBSR. There is no claim of
setoff. There is no claim, for example, that the MMA Assigned Debt has been satisfied by setoff
against the Irving Debt. Conversely, there is no claim that the Irving Debt owed to MMA has
been satisfied by setoff against the acquired MMA Assigned Debt. The message conveyed by the
email is that the Irving Companies have bought and paid for the MMA Assigned Debt, and
MMA should now pay the amounts owed to the Irving Companies. This is not a setoff.

This is the entire state of the record concerning a purported setoff. Simply put, there was
none, and the Trustee’s assumption that there was makes the 9019 Motion fundamentally flawed.
Had a setoff been effectuated prior to the Debtor’s filing of its Chapter 11 petition, the Trustee
might well have something to fret about, but this is not the case. Under Section 553(a)(2)(B) of
the Bankruptcy Code, the acquisition by the Irving Companies of a potentially offsetting claim,
which acquisition was been made within 90 days of the MMA petition, after the tragedy at Lac
Megantic which made MMA insolvent, is plainly of no effect and creates no enforceable setoff
rights for the Irving Companies. Had this been correctly recognized by the Trustee, the 9019

Motion would never have been filed because the Trustee would have recognized the importance
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of 553(a)(2)(B) of the Bankruptcy Code. The compromise proposed in the 9019 Motion is
entirely improvident and without reasonable justification. The 9019 Motion must therefore be
denied.

B. Irving Can Claim No “Constructive Trust”.

Lastly, according to the 9019 Motion, the Irving Companies also contend that MMA held
whatever funds it owed to the Irving Companies in a “constructive trust” for the Irving
Companies and their affiliated railroad company pursuant to a swap agreement (the “Swap
Agreement”). Under the alleged Swap Agreement, whenever the Irving Companies paid an
invoice owed to the Debtor, the Debtor was required, immediately, to use the funds so paid to
pay any invoices issued to it by NBSR, the Irving Railroad, that arose by reason of the same
shipment that gave rise to the MMA account. Thus, monies were swapped: Irving would pay
MMA for rail shipments; and MMA would immediately use the money to pay the interline
freight charges owed to NBSR.

While the Swap Agreement is disputed, the matter is irrelevant to the 542(b) Motion,
because no swap occurred regarding the account in question—the Irving Companies have held
on to the funds needed to satisfy the Irving Debt owed to MMA (approximately $885,000) and
have not paid it. There is nothing to which a “constructive trust”, if it existed, could attach.
Thus, even if there were a swap agreement, MMA has never gotten the money to fund it, nor has
it gotten any money to hold “in trust”, if there were any trust.

The thrust of Irving’s contention, however, appears to be that the Swap Agreement gave
rise to a “constructive trust”, regardless of whether Irving actually paid an account. Thus, the
Irving Companies claim that any money they might pay to the Debtor would, in their hands, be
charged with a “constructive trust” and held for payment of the interline settlement charges owed

to NBSR, the affiliated Irving Railroad.
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The primary problem with Irving’s claim to a constructive trust is that in this District, and
in the First Circuit, no such constructive trust exists as a matter of law. See In re Morales Travel
Agency, 667 F.2d 1069 (1st Cir. 1981). Indeed, it is plainly the law of this District that there are
no “constructive trusts” for railroad interline freight charges. The point has been well articulated
by Bankruptcy Judge Haines in Aroostook Railroad Company v. Burlington Northern & Santa
Fe Railway (In re Bangor & Aroostook Railroad), 320 B.R. 226 (Bankr. D. Me. 2005), aff’d Do.
No. 06-141-B-H, 2007 WL 607867 (D. Me. Feb. 23, 2007) (Hornby, J.).

Judge Haines held that freight charges in that case were not held in trust, notwithstanding
that the railroads had labeled their relationship one of trust, and his opinion is instructive for
several reasons. First, Judge Haines noticed a split among the circuits stemming from two
different lines of federal cases considering the same question—In re Penn Central Transp. Co.,
486 F.2d 519 (3d Cir. 1973) (concluding that interline freight charges are held in trust) and
Union Pacific Railroad Company v. Mortiz (In re lowa Railroad Company), 840 F.2d 535 (7th
Cir. 1988) (sharply criticizing Penn Central)—but ultimately dismissed Penn Central because it
presents a federal common law approach that is not connected to a specific federal interest and
conflicts with the Bankruptcy Code’s distribution scheme. 1d. at 238. Second, he also noted
that, like in the 542(b) Motion, the putative trust funds were commingled with other funds,
thereby negating any plausible inference that a trust had been created. Id. at 239. “One is not a
‘mere conduit’ when it exercises unrestricted dominion and control over funds—no matter that it
may later have to reckon with its creditors.” Id. at 240. Judge Haines gained support for this
rationale from the First Circuit’s decision in In re Morales Travel Agency, supra. In In re
Morales Travel Agency, the First Circuit held that ticket receipts collected by an agent on behalf

of a carrier were not held in trust for the carrier, notwithstanding an agreement declaring that the
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receipts were to be held in trust, because the funds were commingled and there was no restriction
on the agent’s use thereof.’

The same rationale, denying applicability of a constructive trust, applies to the facts
presently before the Court. Discovery in the 542(b) Motion has revealed several important facts.
First, Mr. Hansen pointed to no written contract or trust agreement purporting to create a trust.
While he contends that the Swap Agreement was designed to effectuate a similar result
(simultaneous transfers), he conceded being unaware of whether funds allegedly owed to the
Irving Companies by the Debtor were segregated or commingled. (Hansen Depo. Tr., 15:9-16:1-
14.) Further, even if there were a written “trust” agreement, the Irving Debt was never funded—
the money in question at all times remained in the treasury of the Irving Companies. Second,
MMA did not recognize any such agreement, and did not consider payments from Irving to be
held in trust, and it did not segregate those funds from others that it received. (Gardner Depo.
Tr., 25:17-26:7.)

In a nutshell, First Circuit law, and the railroad cases in this District, disavow any
constructive trust as between interline railroads. The facts of this case would not support the
application of the doctrine, even if it were recognized—Irving held the money in question in its
treasury and never paid the account to MMA; MMA routinely comingled all of its funds, and
never recognized either a duty to subordinate or to treat payments it received in trust. As such,
the constructive trust argument offers no support for the 9019 Motion. It is supported by neither
fact nor law, and must be disregarded as grounds to support the 9019 Motion.

C. The Purported Setoff Is Ineffective As To Wheeling As A Secured Party
Under The Maine Uniform Commercial Code.

> In affirming Judge Haines’s decision, Judge Hornby noted that “Judge Haines’s well-written opinion is

faithful to existing First Circuit precedent, namely In re Morales Travel Agency, 667 F.2d 1069 (1st Cir. 1980).”
2007 WL 607867.
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As the Court is aware, the Debtor and its affiliates granted Wheeling a security interest in
all of their accounts, including accounts receivable, such as the Irving Debt, pursuant to the
Security Agreement. This grant of a security interest constitutes an “assignment” of the Irving
Companies Debt, within the meaning of the Maine UCC.® Because, as will be discussed below,
the Irving Companies knew about the assignment before purporting to effectuate a setoff, they
are barred from interposing such a defense pursuant to § 9-1404 of the Maine UCC’. This is
black-letter law.

Section 9-1404 of the Maine UCC provides as follows:

(1) Unless an account debtor has made an enforceable agreement not to assert

defenses or claims, and subject to subsections (2) through (5), the rights of an

assignee are subject to:
(@) All terms of the agreement between the account debtor and assignor
and any defense or claim in recoupment arising from the transaction that
gave rise to the contract; and
(b) Any other defense or claim of the account debtor against the assignor
that accrues before the account debtor receives a notification of the
assignment authenticated by the assignor or the assignee.

Section 9-1404 codifies two common-sense rules. First, under subsection 1(a), the
assignee—e.g. a secured creditor—takes an interest in an account subject to all defenses that
could be interposed against the assignor and arising out of the same transaction. See 11
M.R.S.A. § 9-1404(1)(a). Thus, if MMA failed to deliver a shipment, or damaged Irving’s

property in transit, Wheeling’s interest in the Irving account receivable would be subject to any

claim for damages that Irving, as the shipper, might make.

6 “Even though Article 9 usually refers to a creditor with a security interest as a ‘secured party,” a secured

party with a security interest in accounts is the ‘assignee’ under section 9-318” of the Maine UCC, which is the
predecessor to § 9-1404 of the Maine UCC. Me. Farmers Exchange, Inc. v. Farm Credit of Maine, A.C.A., 2002
ME 18, 1 13 n.7, 789 A.2d 85, 89 (citing In re Otha C. Jean & Assoc. Inc., 152 B.R. 219, 222-23 (E.D.Tenn. 1993)
(noting that this is the general rule)). See also Artoc Bank and Trust, Ltd. v. Apex Qil Co. (In re Apex Qil Co.), 975
F.2d 1365, 1369 (8th Cir. 1992) (“We see no meaningful difference between a security interest and an assignment
for purposes of security. In fact, they appear to be the same thing under Article 9).

The Wheeling Security Agreement is attached hereto as Exhibit C. By its terms, it is governed by Maine
law, including the Maine UCC.
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Second, and of relevance to this case, pursuant to subsection 1(b), once the account
debtor (i.e. the obligor of the assigned account) receives notice of the assignment to the assignee
(secured creditor), the account-debtor cannot interpose a defense against the assignee that arises
out of a different transaction from the one that created the assigned account. See 11 M.R.S.A. 8
9-1404(1)(b).  In a nutshell, while subsection 1(a) permits a recoupment or performance
defense; section 1(b) prohibits, after notice of the assignment of the account, a classic “setoff”
defense with respect to the account that constitutes collateral for the assignee, i.e. the setoff of
debts that arise outside of the account itself.

Thus, for the purpose of this case, once the Irving Companies received notice of the
Wheeling’s security interest in accounts receivable, it could not (and cannot now) impose a
defense, such as a setoff defense, that arises out of a transaction unrelated to the transaction that
created the account itself. So, for example, once the Irving Companies received notice of the
Wheeling’s security interest, it could not setoff against the account it owed MMA for shipping
services (the Irving Debt) accounts that it acquired by assignment from its affiliate, NBSR, for
shipping services that NBSR had rendered to MMA.

Discovery in the 542(b) Motion has revealed that the Irving Companies received actual
notice of Wheeling’s security interest in MMA’s accounts no later than August 30, 2012—about
eleven months before the purported setoff. (Hansen Depo. Tr., 49:20-50:1-4.) The Irving
Companies, at Mr. Hansen’s direction, regularly obtained credit reports from Dunn & Bradstreet,
once or twice yearly for “everybody we do business with[.]” (Hansen Depo. Tr., 50:1-12 &
52:12-21.) As Mr. Hansen testified, the Irving Companies obtained one such Dunn & Bradstreet
report with respect to the Debtor on or about August 30, 2012 (the “D&B Report”), and that the
D&B Report listed all UCC filings against the Debtor, including multiple entries reflecting
Wheeling’s security interest in accounts of the Debtor, including accounts receivable. (Hansen

Depo. Tr., 50:2-4; 51:8-11; Exhibit 5, p. 12.) As a result, from and after August 30, 2012, the
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Irving Companies were on notice of the assignment of all accounts receivable to Wheeling.
Because of this notification, the Irving Companies cannot assert against Wheeling defenses to
payment of its MMA accounts that arise out of transactions unrelated to the transactions that
created the account. As such, it cannot setoff against the Irving Debt any debts owed by MMA
that arose from different transactions, such as the MMA Assigned Debt.

Bankruptcy courts have reached this very conclusion when applying the uniform version
of § 9-1404 and its predecessor (§ 9-318). For example, in a case on all fours with the facts in
this case, the United States Bankruptcy Court for the District of Delaware held that an account-
debtor’s receipt of a Dunn & Bradstreet report indicating the existence of a security interest in
accounts that it owed, barred the account-debtor from asserting a setoff defense. Thus, in In re
Commun. Dynamics, Inc., 300 B.R. 220 (Bankr. D. Del. 2003), the Delaware Bankruptcy Court
held that an account-debtor’s receipt of a Dun & Bradstreet report disclosing the existence of a
security interest in the account debtors account (the payee’s accounts receivable) barred the
offset of debts that arose from different transactions. This is precisely the case we have here—
the Irving Companies have been on notice since August of 2012 of Wheeling’s security interest
in MMA accounts receivable by virtue of the D&B Report that they obtained in the ordinary
course of their business.

The United States Court of Appeals for the Eighth Circuit reached virtually the same
conclusion under § 9-404’s predecessor (8 9-318 of the pre-amendment UCC) and held that an
account-debtor could not offset unrelated accounts against an account payable upon receipt of
notice that the account payable constituted collateral for a secured creditor. Artoc Bank and
Trust, Ltd., v. Apex Oil Co. (In re Apex Oil Co.), 975 F.2d 1365, 1370 (8th Cir. 1992). InInre
Apex Oil Co., the Eighth Circuit held that a stamped notice on an invoice informing account-
debtors that a bank had been “granted a security interest in the amount of this invoice” and

directing payment to the secured party was sufficient to put the account-debtor on notice of the
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assignment. Thus, the account-debtor had a duty to inquire about the security interest before
attempting to effectuate a setoff.
At the very least, the notice should have raised a question in the mind of Apex,
causing it to inquire about the security interest before setting off its account. . ..
[n]otice under § 9.318 embraces those things that a reasonably diligent inquiry
and exercise of the means of information at had would have disclosed. ... At
least where millions of dollars are at stake, as was the case here, a company acts

unreasonably if it sets off a debt to it from another transaction, after being given
notice of another’s security interest in the amount due.

These cases control the outcome here. It is undisputed that the purported setoff rights,
having been acquired by assignment from NBSR in July of 2013, arise from transactions
different from those that created the Irving Debt in the first place. It is also undisputed that the
Irving Companies received the D&B Report nearly a year before attempting to effectuate the
setoff. As a result, they knew of Wheeling’s security interest in MMA accounts receivable.
Under the provisions of § 9-1404 of the Maine UCC, the governing law in this case, the Irving
Companies may not offset the accounts assigned to them by NBSR against what they owe to
MMA, the Debtor.

For this reason as well, the 9019 Motion must be denied.

CONCLUSION

It is quite apparent that the compromise proposed by the 9019 Motion is improvident and
unwise, both from a procedural and a substantive perspective. It is procedurally defective
because Wheeling, the major stakeholder in the subject account, does not consent to the
compromise. It is substantively defective because the compromise is based on a false
assumption as to controlling facts. This false assumption led the Trustee to fail to consider (as to
an inchoate setoff) dispositive, favorable, and controlling law—Section 553(a)(2)(B) of the

Bankruptcy Code.
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The motivations that drove the Trustee to propose such an unwise compromise are
readily apparent. When the 542(b) Motion was filed, on August 30, 2013, the Trustee had neither
secured a loan commitment for post-petition financing, nor had the Court approved the loan
commitment subsequently provided by Camden National Bank. As the Trustee revealed in his
motion for authority to borrow from Camden National Bank, the loan was badly needed because
the Trustee had grave concerns about running out of cash for railroad operations before a sale
could be achieved. In a rush to bring in cash, at a time when the prospects for a loan were
uncertain, the Trustee filed the 542(b) Motion. He sought an expedited hearing and then he
settled it quickly, all without having allowed adequate time for discovery and without having
undertaken adequate discovery. In a drive to bring in needed cash, the Trustee filed the 9019
Motion and requested an expedited hearing. Everything in this contested matter has been
dramatically expedited in the quest for cash, and as a result, the time needed to conduct adequate
discovery of the controlling facts and to consider available legal authorities, has been severely
truncated.

Ironically, as this Objection is filed, the Trustee’s urgent need for cash has subsided. The
Trustee has obtained a substantial loan commitment from Camden National Bank and on
October 9, 2012, the Court approved the proposed loan. As the Trustee has reported to the Court
and parties-in-interest, the loan is expected to close not later than October 25, 2013.

While the Trustee’s urgent need for cash has subsided, the collateral damage caused by
his rush for approval of a deal with the Irving Companies has not. At this time, with a loan
closing on the horizon, and the potential for a cash crunch eliminated, the Trustee persists in
pressing a settlement that purports to compromise an asset that is no longer property of the
estate, and that improvidently gives away value that should not be given away. Wheeling
respectfully requests that the Court view the 9019 Motion not through the lens of a cash-starved

debtor staring into the abyss, but rather from the perspective of a creditor that has superior
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property rights to the asset in question and is not motivated to sacrifice the asset in the name of
raising quick cash. When viewed through this lens, and when the facts of the case and
controlling law are adequately and correctly considered, there can be no rationale for giving
away Wheeling’s rights to an $885,000 account receivable. The Trustee’s cash crisis has passed,
and the time has come to approach the 542(b) Motion in a deliberate and considered fashion.
When that is done, it becomes clear that the compromise embodied in the 9019 Motion is hasty
and improvident and should be denied.

Requirements Of D. ME. LBR 9013-1(f)

1. Paragraph 1 of the 9019 Motion contains legal conclusions to which no response
IS required.

2. Paragraph 2 of the 9019 Motion contains legal conclusions to which no response
is required.

3. Paragraph 3 of the 9019 Motion contains legal conclusions to which no response
is required.

4. Paragraph 4 of the 9019 Motion contains legal conclusions to which no response
is required.

5. Wheeling admits the allegations made in § 5 of the 9019 Motion.

6. Wheeling admits the allegations made in { 6 of the 9019 Motion.

7. Wheeling lacks information sufficient to form a belief as to the truth or falsity of
the allegations in 7 of the 9019 Motion and therefore denies the same.

8. Wheeling lacks information sufficient to form a belief as to the truth or falsity of
the allegations in { 8 of the 9019 Motion and therefore denies the same.

9. Wheeling lacks information sufficient to form a belief as to the truth or falsity of

the allegations in 1 9 of the 9019 Motion and therefore denies the same.
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10.  Wheeling lacks information sufficient to form a belief as to the truth or falsity of
the allegations in § 10 of the 9019 Motion and therefore denies the same.

11.  Wheeling admits that the allegations contained in § 11 of the 9019 Motion.

12.  Wheeling lacks information sufficient to form a belief as to the truth or falsity of
the allegations in 12 of the 9019 Motion and therefore denies the same.

13.  Wheeling lacks information sufficient to form a belief as to the truth or falsity of
the allegations regarding beliefs of the Trustee or the Irving Companies and therefore denies the
allegations made in { 13 of the 9019 Motion.

14.  Wheeling lacks information sufficient to form a belief as to the truth or falsity of
the allegations in § 14 of the 9019 Motion and therefore denies the same.

15.  Wheeling denies the allegations made in § 15 of the 9019 Motion.

16. Wheeling admits the allegations made in § 16 of the 9019 Motion. Wheeling
denies that the approval of the relief requested is appropriate.

17. Paragraph 17 of the 9019 Motion states various legal conclusions to which no
responses are required.

18.  Wheeling lacks information sufficient to form a belief as to the truth or falsity of
the allegations regarding what the Trustee “believes” vis-a-vis the terms of the compromise and
settlement and therefore denies the allegations made in the first sentence of 18 of the 9019
Motion. Wheeling denies the allegations made in the second sentence of | 18 of the 9019
Motion. Wheeling admits that the Trustee has a reasonable probability of successfully litigating
the 542(b) Motion and denies the remainder of the allegations made in the third sentence of | 18
of the 9019 Motion. Wheeling admits the allegations made in the fourth sentence of 18 of the
9019 Motion. The allegations made in the fifth sentence of { 18 of the 9019 Motion constitute
legal conclusions to which no response is required. Wheeling lacks information sufficient to

form a belief as to the truth or falsity of the allegations in the sixth sentence of § 18 of the 9019
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Motion and therefore deny the same. Wheeling denies the allegations made in the seventh
sentence of 118 of the Motion.

19.  Wheeling denies the allegations made in the first sentence of § 19 of the 9019
Motion. Wheeling lacks information sufficient to form a belief as to the truth or falsity of the
allegations in the second sentence of { 19 of the 9019 Motion and therefore deny the same.
Wheeling denies the allegations made in the third sentence of § 19 of the 9019 Motion.
Wheeling admits the allegations made in the fourth sentence of § 19 of the 9019 Motion.
Wheeling denies the allegations made in the fifth sentence of 119 of the 9019 Motion.

20.  Wheeling denies the allegations made in § 20 of the 9019 Motion.

CONCLUSION

For the reasons set forth herein, Wheeling respectfully requests that the Court enter an

Order:
A. Denying the relief requested in the 9019 Motion;
B. Finding that the compromise and settlement is not appropriate under
Rule 9019 of the Federal Rules of Bankruptcy Procedure and applicable case law;
and
C. Granting such other relief as the Court deems just and appropriate.
Dated: October 15, 2013 /sl George J. Marcus

George J. Marcus
David C. Johnson
Andrew C. Helman

Counsel for Wheeling & Lake Erie Railway
Company

MARCUS, CLEGG & MISTRETTA, P.A.
One Canal Plaza, Suite 600

Portland, ME 04101

207.828.8000
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EXHIBIT
ﬁerwﬁ 3

TO: Montreal, Maine & Atlantic Rallway, Led.
15 Iron Road :
Hermon Mg
04401-1136

NOTICE IS HEREBY GIVEN to you that the undersigned has as of

this date assigned absolutely to Irving Forest Products Inc., {the

“Aessignee®), a duly 1ncorporated company, all right title and
interest of the undersigned in and to certain proceeds, sums,
amounts or debts first due or @mecoruing due from you to the
undersigned in the total aggregate sum of one hundred thousand
dollars and 00 cents($100,000.00) ias more particulariy set forth
in a certain Assigoment entered 1nto between the undersigned and
the "Assignee® as of the date heredf.

A copy of the aforementianed #ssignment is amnexed hereto.

FURTHER TAKE NOTICE that all proceeds, sums, amounte and

debts payable by you as afqresald are payable to the Bssignee at
its office at:

Irving Forest Products Inc.
300 Union Strest 6™ FLOOR
P.0O_ Box 3777

Saint John, NE

BE2L 4M3

Attention: Mr. Jim Mehan

Telephone: 506-632-7910

and the Assignee’s receipt thereof:shall be a sufficient discharge
to yvou of and from the sald procegds, sums, amounts and debts so
paid by you to the bRhssignee, and thie HNobtice =shall be vyour
sufficient authority for deing so. .

/f/m fuhi

New Brunswick BOULhETH Railway
Company Limited

DATED as of the 12% day of July, 2.D. 2013

io]%\\3
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ASSIGHMENT :PACKAGE

THIS ASSIGHMMENT made as of the irth day of July, A.D., 2013

BY AND BETWEEN: '

New Brunswick Southern Railway Company Limited, carrving on business in
the province of New Brumswick, Canads and having an cffice in the city
of Saint John, province of New Brunswick, {hereinafter called the
Yaggignor")

OF THE FIRST PART
- AND --

Irving Forest Products, Inc., carrying on business in the City of Saint
John, and in the province of New Brunswick, (hereinafter called the
"assignes"}

OF THE SECOND PART

THIS INDENTURE WITNESSETH that for and in consideration of the sum of
Cne Dollar {$1.00) of lawful money of iCanada and other good and wvaluable
consideration (the receipt and sufficiency whereof is hereby acknowledged).
the Assigoox does hereby assign, transfer and sst over unto the Agsignee, its
successors and aseigns, the accounts receivable, trade accounts, chooges in
action, proceeds, sum, amounts and/or deébts dus or accruing due az set forth
in Schedule "A® annexed hereto and all its right, title and interest therein
and thereto or arising therefrom, including all rights of action =nd other b
rights which might hereafter accrue in respect of the same (hereafter :
collectively called the "Debtsr}.

TO HAVE AND TGO HOLD the TDebts unto the Assignee, its successors and
assigns absolutely.

AND the Assignor does hereby warvarnt that it has a valid and subsisting
Tight to the Debts, that there are no putstanding assignments, charges or
encunbrances against the Debts, that it bas a good right and full power to
assign the Debts, asz herein provided, that it will not at any time receivs
any payment in respect of the Debts except in trust for the Assignes and that
it will not do or commit any act whereby the Assignee may be prevented,
delayed or hindered from receiving paymént of the Debts.

AND the Assignor doss hereby agree that it shall indemnify and hold
harmlezs the Assignee from and against 211 liability, cost and expense
incurred by the Assignes as a result] of any claim brought against the
hssignee regarding the Debts; provided, however, that in no event shall the
liability of the Assignor exceed the amount of the Debts, that the liability
of the Ahssignor is contingent upon prompt notification by the Agsignee of any
action commenced with respsct Lo the Débts so as to allow the Assignor to
join or otherwise assist the Assignee in tbe defence of any such action, and
that the kssignor shall bear no liability under this paragraph for any
compromise or settlement made by the HEssignee without the consent of the
Assignor.

AND the Assignor does nmominate, comstitute and appoint the Assignee as
it s attorrey and in its name to deal with, demand and due for the Debts and
to give valid and effectual receipts theérefor, together with full power to
release, discharge, compromise or otherwise effect settlement of the payment
of the same, in whole or part, except zs otherwise provided herein.

THIS INDENTURE shall enure to the benefit of and be binding upon the
parties hereto and their respective suc¢esaors and assigns.
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IN WITNESS WHERECF the Assignor and the Agsignee have caused these
presents to be duly exeouted by ite properly authorized agents as of the day,
wmonth and year f£irst above written.

SIGNED, AND DELIVERED
in the presence of

Few Brunswick Southern Railway
Compamny Limited

M~ o e o r e e

e

Mﬁ/fw/kﬂ

Matshall Buckley =~

§§
%
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NOTICE OF AbSTGNMENT

TO: Montreal, Maine & Atlantic Railway, Ltd.
15 Irom Road
Hermon ME
04401-1136

NOTICE IS EEREBY GIVEN teo you that the undersigned has as of
thisz date asgigned absolutely to Irving Paper Limited., {the
"Aesignee"), a duly incorparated! company, all right title and
interest of the undersigned in and to gertain proceeds, sums, ;
amounts or debts first due or accruing due from you Lo ths
undersigned in the total aggregate sum of five hundred and twenty
thousand dollars apd 00 cents($520,000.00) as wmore particularly
set forth in a certain Assigndent enterad into between the
undersigned and the "Rusignee’ as of the date hereof.

A copy of the aforemsntioned Assignment is annexed hereto.

FURTHER TAKE WOTICE that all proceeds, sums, amounts and

debts payable by you as aforesald; ars pavable to the Assignes at
ite office at:

Irving Paper Limited

300 Union Street €™ FLOOR
P.0. Box B777

Saint John, NB

E2L 4M3

Attention: Mr. Jim Mehan

Teiephone: 506-632~7910

and the Assignes's recelpt thersof! shall be a sufficient discharge
o you of and from the sald proceede, sums, amounts and debta zo

paid by you to the Assignee, and this Notice shall be vour
sufficient authority for doing so.|

Yoit Lot

New Brunswick Souther® Railway
Company Limited

DATED as of the 12% day of July, A.D. 2013
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ASSICNMENT PACKAGE
THIS ASSIGNMENT made as of the 12th day of July, A.D., 2013

BY AND BETHEEN:

New Brunswick Southern Railway Company Limited, carrying on business in
the province of New Erunswick, Canzda and having an office in the city
of Saint Jolm, province of NWew Brunswick, (hereinafter called the
“agaignor") :

CF THE FIRST PART
we  AND -~

Irving Paper Limited., carrying on .business in the City of Saint Jokm,
and in the province of New Brunswick, (hereinafter c¢alled the
"assignes")

OF THE SECOND PART

THIS INDENTURE WITHESSETH that for. and in consideration of the sum of
One Dollar (§1.00) of lawful wmoney of {anada and other good and valuable
consideration (the receipt and sufficiercy whereof is hereby acknowledged),
the Assignor dees hereby assign, transfer and set over unto the Assignee, its
sucgesgors and assigns, the accounts redelvable, trade accounts, chooses in
agtion, proceeds, sum, amounts and/or depts due or aceruing due as sst forth
in Schedule *A" annexed hereto and all ibs right, title and interest therein
and thereto or arising therefrom, including all rights of action and other
rights which might heresfter accrue in respect of the same (heresfter
collectively called the "Debts®).

TO HAVE AND TO HOLD the Debts unto the Assignes, ike successors and
assigns absolutely.

RND the Assignor does hsreby warrant that it has a valid ard subsisting
right to the Debts, that there are no outstanding assignments, charges or
encunbrances against the Debte, that it has a good right and full power to
assign the Debts, as herein provided, that it will not at any time receive
any payment in respect of the Debts except in trust for the Agzgignee and that
it will not do or comnit any act whereby the Assignee may be prevented,
delayed or hindered from receiving payhent of the Debts.

AND the Assignor dossg hereby agree that it shall indemnify and hold
barmiess the Assionee from and against all liability, cost and ewpense
incurred by the Assignee as a wesult 'of any claim brought against the
Asgignee regarding the Debts; provided, however, that in no event shall the
liability of the Regignor exceed the amoint of the Debts, that the liability
of the Assignor is contingent upon prowpt notification by the Assignee of any
action commenced with respect to the Debts so as to allow the Assignor to
join or otherwise assist the Assignee inithe defence of any sush action, and
that the hssignor shall besr no liakility under this paragraph for any
compromise or seftlement made by the Assignee without the consent of the
Aszignor, :

AND the Assignor does nominate, constitute and appeint the Assignee as
it = attomrmey and in its name to deal with, demand and due for the Debts and
te give valid and effectual receipts therefor, together with full power to
release, discharge, compromise or otherwise effect settlemsnt of the payment
of the same, in whole or part, except a5 otherwise provided herein.

THIS INDENTURE shall enure to the benefit of and be binding upon the
parties heretc and their respective successors and assigns.

‘Filed 10/15/13: Entered:10/15/1309:59:13- Desc Exhibit: .=~ i
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IN WITNESS WHEREOF the Assignor énd the Agsignee have causged thege
presents to be duly executed by'its properly authorized agents as of the day,
menth and year first above written. i

SI1GNED, AND DELIVERED
in the presence of

Hew Brunswick Southern Railway
Company Limited

A i o it
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NOTICE OF ASSIGNMENT

TO: Montreal, Maine & Atlantic Railway, Ltd,
15 ILron Reoad i
Hermon ME
04401-1136

NOYTICE IS HEREEY GIVEN to yoy that the undersigned has as of
this date assigned absclutely to! Irving Pulp & Paper Limited.,
{the "Assignee"), a duly incorporated compamy, all right title and
interest of the undersigned in and to certain proceads, sums,
amounts or debts first due or eoruing due from you to the
undersigned in the total aggregate sum of three hundred and sixty
thousand dollars and 0C cents{$3§0,000.00) as mone particulazly
set forth in a certain Assignment entered intoc between the
undersigned and the “Assignee" as of the date hereof.

& copy of the aforementioned Assignment is ammexed hereto.

FURTHER TAKE NOTICE that alﬁl procesds, guns, amnounts and

debtg payable by vou as aforesaid: are payable to the Aspignee at
its office at:

Irving Pulp & Paper Limited
300 Union Street 67 FLOOR
P.0. Box 5777

Saint John, NB

F2L 4M3

Attention: Mr. Jim Mshan

Telephone: 506-632-7910

and the Assignee's receipt thereofé shall be a sufficient discharge
to you of and from the said proceeds, sumg, amcunts and debrs so

paid by you to the Assignee, aénd this HNotice shall be your
sufficient authority for doing so.!

/%Mﬂ’-ﬂ

Nely [Brunsvick Southcfm Railway
Company Limited

DATED as of the 12" day of July, A.D. 2013
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ASSTGNMENT ‘PACKAGE
THIS BSSIGNMENT made as of the 12th day of July, A.D., 2013

BY AND BETWEEN:

New Brunewick Southewn Railway Comgany fimited, carrying on business in
the province of New Brunswick, Canada and having an office in the city
of Baint Jobn, province of New Prunswick, (hereinafter called the
Tassignor") :

OF THE FIRST BART
-~ AND --

Irving Pulp & Paper Limited., carrying on business in the City of Saint
Jdolm, and in the provinee of New!Brunswick, (hereinafter called the
Yassignee™) :

CF THE SECOND PART

THIS INDENTURE WITNESSETH that for! and in conmsideration of the sum of
One Dollar ($1.00) of lawful woney of iCanada and other good and valuahle
consideration (the receipt and sufficiency whereof is hereby acknowladged) ,
the Assignor does hereby assign, transfer and met over unto ths Assignee, its

succesgors and assigne, the accounts regeivable, trade accounts, chooses in -
action, proceeds, sum, amounts and/or debts dve or acerzing due as set forth .

in Schedule *A" amnexed herebo and all its right, title and interest therein
and thereto or arising therefrom, ineluding 21l rights of action and other
rights which might hereafter accrue in respect of the same (hereafter
cellectively called the "Debts®) . :

TO HAVE RND 7O HOLD the Debts untio the Assignes, its successors and
asgignes absolutely. :

ANE the Rssignor does hereby warrapt that it has a valid and subsisting -’

right to the Debts, that there are no putstanding assignments, chargaes or
encumbrances against the Debts, that it has a good right and full power to
assign the Debis, asz hersin provided, that it will not at amy time receive
any payment in respect of the Debts except in trust for the Assignes and that
it will not do or commit amy act whereby the hssignee may be prevented,
delayed or hindered from receiving paymeént of the Debts,

AND the Assignor does hereby agree that it shall indemnify and hold
harmless the RAssignes from and againsl all liability, cost and expense
incurred by the Assignee as = result:of any claim brought against the
Asmpignek regarding the Debts; provided, thowever, that in no event shall the
liability of the Assignor exceed the amount of the Debts, that the liability
of the Asgignor is contingent upon prowpt notification by the Assignee of any
action commenced with rsspeot to the Débts so as to allow the Aszignor to
join or otherwise assist the Agsignee i the defence of any such action, and
that the Assigner shall bear no liabillity under this paragraph for any
compromise or settlement wmade by the Azaignee without the consent of the
Assignor. :

AND the Assignor does nominate, constitute and appoint the Assignee ae
it & attorney and in its mame to deal with, demand and due for the Debtg and
to give valid and effectual receipks therefor, together with full power to
release, discharge, compromise or otherwise effect settlement of the payment
of the same, in whele or part, except as otherwise provided hexrein.

THIS INDENTURE shall enure to the?benefit of snd be binding upon the
parties hereto and their respective successors and assigns.
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IN WITHESS WHEREOF the Assignor a‘étnd the Assignee have caused these

presents to be duly executed by its properly authorized agents as of the day,
month and year firgt mhove written. :

SIGNED, AND DELIVERED )
)
in the presence of )
}
) New Brunswick Southern Railway
/ - } Company Limited
)
??ﬂﬁﬁgfjézgz%kﬁat,/ )
P fper:

Hafshall suckley |
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HUTICE GF ACSICGNMENT

TQ: Montreal, Mains & Atlantic Railway, Ltd.
15 Iron Read '
Harmon ME
04401-1136

NOTICE IS HEREEY GIVENW to you that the undersigned has as of
this date assigned absolutely to Irving Forest Products inc., {the
"Assignee"), a duly dincorporated’ company, all right title and
interest of the undersigned in and to certain proceeds, sums,
amounts or debte first due or =zccruing due £from yeou to the
undersigned in the total aggregate .sum of twenty eight thousand
nine hundred seventy six dollars and eleven cents (528,876.11) as
wore particularly set forth in a imertain Assignment snbsred into
between the undersigned and the "Bdsignee® ag of the date hersof.

A copy of the aforementicned hscignment ie annexed hereto.

FURTHER TAKE NOTICE that alél procesds, sumg, amounts and

debts payaeble by vou as atoresaidiare payable to the Assignee at
its office at: :

Irving Forest Products Inc.
300 Union Street 6" FLOOR
F.O. Box 5777

Saint John, NB

E2L 4M3

Ettention: MWr. Jim Mehan

Telephone: 506-632-78210

and the Assignee’s receipt thereof!.shall be a sufficient discharge
te you of and from the said procedds, sums, amounts and debts so
paid by you to the 2Assignee, and this Notice shall be your
sufficient avthority for doing so.:

Hfw ?runsw‘i <k Southedn Ral Tway
Company Limited

DATED as of the 23™ day of July, A.D. 2013

iErntered 10/15/13 09:59:13° Dest Exhibit -
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ASSTGNMENT DPACKAGE
THIS ASSIGNMENT made as of thé 23rd day of July, A.D., 20132

BY AND BETWEEN:

New Brunswick Bouthern Railway Company Limited, carrying on business in

the province of New Brunswick, Canada and baving an office in the city

of Baint Johm, province of New brunswick, {hereinafter called tha 7.

tagsignor} F
|
1

OF THE FIRST PART
-~ AND --

Irving Forest Products, Inc., carrying on business in the City of Saint
Jeohn, and in the province of New - Brunswick, {hereinafter called the
Yaggignee®)

OF THE SECOND PART

THIS INDENTURE WITNESSETH that for: and in consideration of the sum of
Ope Dollar {51.00) of lawful money of :Canada and other good and valuable
consideration (the receipt and sufficiency whereof is hereby acknowledged},
the Zssignor does hereby assign, transfer and set over unto the Assignee, its
guccessors and assioms, the accounts recgeivable, trade accounts, chooses in
aclhion, praczeds, sum, amcunts and/or debts due or accruing due as set forth
in Schedule A" annexed hereto and all ites right, title and interest therein
and thereto or arising therefrom, inclugding all rights of action and other
rights which might hereafter accrue in respect of the game (hersafter
collectively called the "Debtg®}, :

TO HAVE AND TC HOLD the Debts unto thae Agsigpes, its succegsors and
asggigns absolutely, :

AND the Assignor does hereby warrant that it has a valid and subsisting
right to the Debts, that there are no butstanding assignments, charges or
encumbrances against the Debis, that it!has a good right and full power to
assign the Debrs, ag herein provided, that it will not at any time receive
any payment in respect of the Debts except in tyust For the Assignee and that
it will not do or commit any act whergby the RAgsignee may be prevented,
delayed or hindered from receiving payment of the Debts.

AND tkhe BAssignor does hereby agree that it shall indemnify and hold
harmless the RAssignee from and against all liability, cost and expense
incurred by the Assignes as a result | of any claim brought against the
Assignee regarding the Debts; provided, ‘however, that in no event shall the
lizbility of the Assigmor exceed the amount of the Debts, that the liebility
of the Assignor is contingent upon prowpf notificatiom by the Assignee of any
action commenced with respeot to the Debts so as to allow the Assignor to
join or otherwise assist the Assignee in. the defence of any such action, and
that the 2Assignor shall bear no liakility under this paragraph for any
compromise or scttlement made by the Assignee without the comsent of the
Zssignor. i

AND the Assignor does nowinate, constitute and appoint the Assignee as
it & attorney and in its name to deal wi@h, demand and due for the Debte and
te give valid and effectual receipts therefor, together with full power to
xelease, discharge, compromise or otherwise effect settlement of the payment
of the same, in whole or part, except as otherwise provided herein.

THIS INDENTURE shall enure to the benefit of and be binding upon the
parties hereto and their respective sucgessors and assigns,
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IN WITWESS WHERECF the Assignor and the Rgsignee have caused these
presents to be duly executed by its properly authorized agenits ag of the day,
month and yvear first above written.

SIGNED, AND DELIVERED

in the presence of

New Brunswick Sonthern Railway
Co y Limited

n

Malghall Buckiey -

I = et ol ot o e e

H
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HNOTICE_QF ASSIGNMENT

TO: Mentreal, Maine & Atlantic Railway, L&d. _ i
15 Iron Road .
Hermon ME
04401-1136

NOTICE I& HEREBY GIVEN to you that the undersigned hag as of
this date assigned absclutely to Irv;ng Forest Products Inc., {the
"Asgsignee'), & duly 1ncorporated. icompany, all right txtle and
interest of the undersigned in and to certain proceeds, suneg,
amounts or debts first due or accrulng due from you to the

" undersigned in the total aggregate! sum of forty thousand dollars
and 00 cents($40,000.00) as wmore. particularly set forth in a
gertain Assigoment entered into between the undersigned and the
"Assignee” as of the date herecf.

J— s

2 vopy of the aforementioned Assignment is annexed hereto.

FUORTHER TAKE NOTICE that all proceeds, sumg, amounts and

debts payable by you as aforesaid are payable to the Assignes at
its office at:

Irving Forest Products Inc.
200 Union Strest 6° FLOOR
P,O. Box 5777

Szint John, KB

BE2L 4AM3

Artention: WMr. Jim Mchan

Telephone: 506-632-7310

and the Assignee's receipt thereof phall be a sufficient discharge
to you of and from the said proceeds, =ums, amounts and debts so
paid by you to the Assignes, and this Notice shall be your
sufficient authority for deing so.

Few Brunswick Southdrn Reilway
Company’lelted

DATED as of the 30" day of July, A.D. 2013
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ASSIGNMENT PACKAGE
THIE ASEIGNMENT made as of thé 30th day of July, A.D., 2013

BY AND BETWEEN:

Hew Brunswick Southern Railway Company Limited, carrylng on business in
the province of New Brunswick, Candda and having an office in the city
of Saint dJobm, province of New Brunswick, (hereinafter called the
Yasasignor®)

OF THE FIRST PART
-~ REND --

Irving Forest Products, Inc., carryﬁng on businees in the City of Saint
dobn, and in the province of New (Brumswick, (hereinafter called the
"agsignea") :

CF THE SECOND PART .

THIS INDENTURE WITNESSETH that fo'rg and in consideration of the sum of

One Dollar ($1.00) of lawful meonsy of Canada and other good and valuable
constderation {the receipt and sufficiefecy whereof is hereby acknowledged),
the Asgignor doss hereby assign, transfef and set over unto the Assignee, its
successors and assigns, the accounts redeivable, trade accounts, chooses in
action, procseds, sum, amounts and/or debts due or accruing due as set forth
in Schedule "A" annexed hereto and all ifts right, title and interest therein
and thereto or arising therefrom, inclufling all rights of action and other
rights which might hereafter accrue iIn respect of the szme {(hereafter
coliectively called the "Debts®}. !

TO HAVE BND TO HOLD the Dehts unt;fo the Assignee, its successors and
agsigns absclutely. :

AND the Assigpor dees hereby warrant that it has a valid and subsisting
right to the Debts, that there are no butstanding assigrments, charges or
encumbrances against the Debts, that itihas a good right and full powar to
assign the Debts, as hersin provided, that it will not at any time receive
any payment in respect of the Debts except in trust for the Assignee and that
it will not do or commit any act whereby the Assignee may be prevented,
delayed or hindered from ressiving paymsnt of the Debts,

AND the Assignor does hereby agreé that it shall indemnify and hold
harmless the Assignee from and against all liability, cost and expense
incurred Dby the Aseignes as a result lof any claim brought against the
Asgignee regarding the Debts; provided, however, thar in no event shall tha
liability of the Assignor exceed the amoimt of the Debts, that the liability
of the Assignor is contingent upon prompt notification by the Assignee of any
action commenced with respect teo the Deabts so as to allow the Assignor to
join or ctherwise assist the Assignee ini the defence of any such action, and
that the Assignor shall bhear no lizbility under this paragraph forx any
compromise or settlement made by the Bhsignee without the consent of the
Assignor. :

AND the Assignor does nominate, constitute and appoint the Assignee as
it s attorney and in its name to deal with, demand and due for the Debts and
o give valid and effectual receipts therefor, together with full power to
release, discharge, compromise or otherwise effeect gettlement of the payment

of the same, in whole or part, except as otherwisge rrovided herein.

THIS INDENTURE shall enure to the benefit of and be binding upon the
parties hereto and their respective successors and assigns.
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IN WITNESS WHEREOF the Assignor éand the Assignse have caused these

presents to be duly executed by its properly authorized agsate ag of the day,
month and year first above written. :

SIGNED, AWD DELIVERED

in the presence of

)
] .
; i
} ! New Brunswick Southern Railway
/@&/ /—m ) Company Limited
. t ;
- /% 4
L'é‘f\ yper: i &lﬂ‘{‘-@ W—ﬁfﬁ‘-"i

Marshall Buckley {
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NOTICE OF ASSTGHMENT

TO: HMonkreal, Maine & Atlantic Railway, Ltd.
15 Iron Read
Hermon ME
04401-113¢

NOTICE IR HEREBY GIVEN to vou that the undersigned has ag of
this date assigned absolutely to Irving Paper Limited., (the
"Assignee®), a duly incorporated’ company, all right title and
interest of the undersigned in and to certain proceeds, sums, !
amounts or debts first dJdue or accruing due from you to the
undersigned in the total aggregste sum of twoe hundred and twenty
five thousand dellars and 000 cents{$225,000.00) as mwore
particularly set forth in a cartain Assignment eantered into
between the undersigned and the "Assignee" as of the date hereof.

A copy of the aforementioned Assigmment is annexed hereto.

FURTHER TAKE NOTICE that =all procesds, sume, amounts and

debts paysble by vyou as aforesald are payable to the Assignee at
its office at:

Irvipg Paper Limited

300 Union Street & FLOOR
P.Q. Box 5777

Haint John, NB

EZL 4M3

Attention: Mr. Jim Mehan

Telephona: 506-832-75910

and the Assignes's receipt thereof: shall be a sufficient discharge
te you of and from the said proceseds, sums, amounts and debts so
paid by you to the BAssignee, and this Hotice shall be. your
gufficient authority for doing so.

fosss fowr,

Wew ‘Brunswick Southexn Raillway
Company Limited

DATED as of the 30 day of July, A.D. 2013
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ASSTGNMENT PACKAGE
THIS ASSIGNMENT made as of thé 30th day of July, A.D., 20613

BY AND BETWEEN:

New Brunswick Southern Railway Company Limited, carrying on business in
the province of New Brunswick, Canads and having an office in the clity
of Saint John, province of New Brunswick, {hereinafter called the
"asgignorY) .

i

OF THE FIRST PART
-- AND -- .

Irving Paper Limited., garrying on :Ebusiness in the City of Saint John,
and in the province of New Brunswick, (hereinafter called the
"asgignes®) :

OF THE SECOND PART.

THI1S INDENTURE WITNESSETH that for! and in consideration of the sum of
One Dollar ($1.00) of lawful money of Canada znd other good and waluable
congideration (the receipt and sufficiency whereof is hereby acknowledged) ,
the Assignor does hersby assign, transfer and set over unto the Assignee, ita
successors and assigns, the acoounts receivable, trade accounts, choogsg in
action, procesds, sum, amounts and/or debte due or acgruing due as set forth
. in Schedule "A* annexed hereto and all its right, title and interest therein :
and thereto or arising therefrom, including ail rights of action and other i
rights which might hersafter accrue in respect of the same ({(hereafter '
collectively called the "Debts"). :

TG HAVE AND TO HOLD the Debts unto the Assignee, its successors and i
zssigns absolutely. : ’

AND the Asgignor does heveby warrant that it has a valid and subsisting
right to the Debts, fthat there aye no putstanding assignments, charges or
encumbrances against the Debtg, that it:has a good right and full power to )
assign the Debts, as herein provided, that it will not at gny time receive :
any payment in raspect of the Debts except in trust for the Assicmee and that
it will not do or commit any aot whereby the Assignee may be preventsd,
delayed or hindered from receiving paymént of the Debts,

AWND the Assignor does hereby agree that it shall indemnify and hold
harmless the Aszignee from and against all liability, cost and expense
incurred by the Rssignee az =z resultiof any claim brought against the
Assignee regarding the Debts; provided, chowever, that in no event shall the
lisbility of the Besignor exceed the amolmt of the Debts, that the liahility
of the Assignor is contingent upon prompt notification by the Assignee of any
action commenced with respect to the Debts so as to allow the Assignor to
join ox otherwize assist the Assignee in the defence of any such action, and
that the Assignor shall bear no ligkility under this paragraph for any
conpromise or settlement made by the Aasignee without the consent of the
Aggignor. :

AND the Assignor does nominate, codgtitube and appoint. the Assignese as
it & attormey and in ite name to deal with, demand and due for the Debts and
to give valid and effectual receiptsa thérefor, together with full power to
release, discharge, compromise or othsrwise effect settlement of the payment
of the gawme, in whole or part, except asg cotherwise provided herein.

THIS INDENTURE shall enure to the ‘henefit of and be binding upon the
parties hereto and their respective sucdessors znd assigns.
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IN WITNESS WHEREQE the Assignor and the Assignee have caused these
presenta to be duly executed by ite proparly authorized agents as of the day,
month and yeaxr first above written. :

SIGNED, AND DELIVERED

/] / Company Limited

! FaRY p
\Llon d Mphocs” -
ff/ // s e fper: | W,ﬂi&éf:@ \é"g"&; i}

S Marghall Buckley

!
)
in the presence of }
‘ }
) Hew Brunswick Southern Railway
]
}
?
e

o
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EXHIBIT

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

Inre:
Bk. Ne. 13-10670
MONTREAIL MAINE & ATLANTIC Chapter 11

RAILWAY, LTD.

Debior.

CHAPTER 11 TRUSTEE’S MOTION FOR ORDER APPROVING
COMPROMISE AND SETTLEMENT WITH IRVING PAPER LIMITED,
IRVING PULP & PAPER, LIMITED, AND J. D. IRVING, LIMITED

Robert I. Keach, the chapter 11 trustee in the above-captioned chapter 11 case, moves this
Court for an order, pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure,
approving a compromise and settlement with Irving Paper Limited, Irving Pulp & Paper, Limited,
and J. D. krving, Limited (collectively, “the Irving Entities”) and affiliates of the Irving Entities

(together with the Irving Entities, the “Irving Companies™) on the terms set forth in this motion.

The compromise and settlement resolves a dispute between the chapier 11 trustee and the Irving
Companies concerning the trustee’s attempts to recover money from the Irving Entities pursuant to
the applicable sections of chapter 5 of the Bankruptcy Code. The chapter 11 trustee believes, in
the exercise of his sound business judgment, that approval of the compromise and settlexﬁent is in
the best interest of the estate of Montreal Maine & Atlantic Railway, Ltd. In further support of
this motion, the movant states as follows:

JURISDICTION, VENUE, AND STATUTORY BASIS

1. The District Court has original but not exclusive jurisdiction over this proceeding
pursuant to 28 U.S.C. § 1334(b). Pursuant to 28 U.S.C. § 157 and Rule 83.6 of the District
Court’s local rules, the District Court has authority to refer and has referred this chapter 11 case to

the Bankruptcy Court.
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2. This is a core proceeding pursuant to 28 U.5.C. § 157(b)(2) and the Bankruptcy
Court has constitutional authority to enter final judgment in this proceeding.
3. Venue over this chapter 11 case is proper in this district pursuant to 28 U.S.C.
§ 1408, and venue over this proceeding is proper in this district pursuant to 28 U.S.C, § 1409.
4. The relief sought in this motion is predicated upon Rule 9019 of the Federal Rules

of Bankruptcy Procedure (“Bankruptcy Rules™) and Rules 9013-1 and 9019-1 of the Bankruptcy

Court’s local rules.

BACKGROUND

5. On August 7, 2013 (the “Petition Date™), Montreal Maine & Atlantic Raitway, Ltd.
(“MMA”) filed a voluntary petition for relief under 11 U.S.C. § 101 et seq. MMA’s bankruptey
filing was precipitaied by the train derailment in Lac-Mégantic, Québec on July 6, 2013 (the
“Derailment™). The Derailiment set off several massive explosions, destroyed part of downtown
Lac-Mégantic, and is presumed to have killed 47 people. The Derailment also precipitated the
filing by Montreal Maine & Atlantic Canada Co. (“MMA. Canada™), MMA’s subsidiary, under
Canada’s Companies’ Creditors Arrangement Act.

6. On August 21, 2013, the United States Trustee appointed Robert J. Keach (the
“Trustee™) as the chapter 11 trustee pursuant to 11 U.S.C. § 1163.

7. MMA is a Delaware corporation that, since January 2003, has operated in an
integrated, international shortline freight railroad system (the “System”) with MMA Canada.
MMA and MMA Canada have fully-integrated business operations and accounting, with the
MMA collecting most of the generated revenue and transferring to MMA Canada the funds
required to pay its expenses.

2. The System has 510 route miles of track in Maine, Vermont and Québec and

operates from its head office in Hermon, Maine. The System is a substantial component of the

2
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transportation system of Northern Maine, Noxfthern New England, Québec, and New Brunswick.
Prior to the Petition Date, MMA employed approximately 179 people and operated about 15 trains
daily.

9. As part of its ordinary course operations, MMA, in conjunction with two railroads
affiliated with the Irving Entities, New Brunswick Southern Raitway Company Ltd. (“NBSR™)

and Maine Northern Railway Company (“MNR” and together with NBSR, the “Irving Railroads™)

transport paper, pulp, wood products, and chemicals (the “Irving Freight Shipments™) to and from

manufacturing and processing facilities operated by one or more of the Irving Companies.
Pursuant to haulage agreements among MMA and the Irving Railroads, MMA regularly receives
from and delivers to the Irving Railroads, at interchange points where their respective rail lines
connect, rail cars containing Irving Freight Shipments. In accordance with these haulage
agreements, MMA bills the Irving Companies for the entire amount of freight charges owing with
respect to the Irving Freight Shipments. The Irving Companies coniend that MMA is obligated,
upon receipt of payment, to remit to the Irving Railroads their share of such charges atiributable to
the rail services provided by the Irving Railroads in connection with such shipments. The Irving
Companies are among MMA’s largest customers and the Trustee contends that, as of August 28,
2013, the Irving Companies owed MMA a past due, outstanding balance of approximately
$885,733 on certain invoices. A true and correct copy of an MMA receivables aging is attached
hereto as Exhibit A. The highlighted amounts on Exhibit A represent the past due invoices that
total the outstanding balance of approximately $885,733, which the Trustee claims to be due from
the Irving Companies. |

10.  In addition to the interchange of Irving Freight Shipments, MMA and the Irving

Railroads interchange freight shipments for third party shippers unrelated to the Irving Companies.
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As of August 7, 2013, MMA owed NBSR approximately $2.3 million and MNR approximately
$144,000 for freight charges earned by NBSR and MNR in connection with interline shipments.
11. On August 30, 2013, the Trustee filed the Motion for Order Pursuant to 11 U.S.C.

§ 342(b) [D.E. 124] (the “Section 542(b} Motion™) to recover the outstanding balance of $885,733

from the Irving Companies.’

The Irving Companies raised certain defenses against the Section
542(b) Motion. First, the Irving Companies allege that no money is owed to MMA and therefore
nothing can be recovered pursuant io section 542(b). This allegation is based, in part, on a series
of assignments effectuated on July 12, July 23, and July 30, 2013, pursuant to which NBSR
transferred approximately $1.3 million of NBSR’s claim against MMA 1o the Irving Companies.
Following those assignments, on July 31, 2013 the Irving Companies setoff approximately
$761,000 of the debt owed by MMA against the amount owed by the Irving Companies to MMA.
The Irving Companies contend that section 553(a) does not operate retroactively to Iimit or
disallow a setoff effectuated before the petition date. They also contend that the setoff cannot be
avoided pursuant to 11 U.S.C. § 547(b) and cite, in support of that contention, legislative history
suggesting a Congressional intent to leave setoffs outside the operation of section 547.

12. Second, the Irving Companies and NBSR contend that the parties had a
longstanding agreement and course of dealing that created an implied trust over a substantial
portion of the money paid by the Irving Companies to MMA. In short, they contend that
payments by the Irving Companies would be made only after MMA agreed to make immediate
and concurrent payment of amounts owed by MMA to the Irving Railroads, which included the

Irving Railroad’s share of the freight charges attributable to the Irving Freight Shipments. The

Irving Companies refer to this as the “cash swap.” The parties do not disagree about the existence

! The Section 542(b) Motion also sought relief against Great Northern Paper. That aspect of the Section 542(b)
Motion was resolved by a prior order of the Bankruptcy Court, and is not implicated by this motion.

4
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of the “cash swap” as a longstanding practice; there is disagreement about the correct legal
conclusion or conclusions to be drawn based on the existence of the “cash swap.”

13.  The Trustee believes that NSBR’s transfer of claim to the Irving Companies is
precisely the kind of improper setoff contemplated by section 553(a)(2)(B), and that section 547
operates to avoid that setoff. Further, the Trustee believes that because no written trust agreement
exists between MMA and the Irving Companies, and because MMA was permitted to comingle
the funds paid by the Irving Companies, there can be no bmplied trust agreement. The Irving
Companies contend that a formal trust agreement is not required to create an implied or resulting
trust. Moreover, the Irving Companies dispute the Trustee’s contention that MMA was permitted
to comingle funds paid by the Irving Companies. They maintain that the agreement for a
simultaneous swap of cash was, as a practical matter, intended to prevent the comingling of funds.

14, After the Section 542(b) Motion was filed, the Trustee and the Irving Companies
engaged in formal and informal discovery. They also discussed the relative strengths and
weaknesses of each party’s claims and defenses. The Irving Companies have indicated that, if the
Court were to rule against them on both of their defenses, they would take an appeal.

15.  The Trustee and the Irving Companies have reached a compromise and settlement
to resolve the Section 542(b) Motion. The terms of that compromise and settlement are as
follows:

a. The Irving Companies shall pay (a) $150,000 to MMA’s estate, which payment
shall be made within 2 business days after the entry of an order granting this motion
(assuming that such order is not subject to any stay pending appeal); and (b) $381,000 to
MMA’s estate within 2 business days after an order on this motion has become final and
non-appealable. The total amount payable to the estate on account of the compromise
described herein is $531,000, which is approximately 60% of the estate’s maximum gross

recovery ($885,000);

b. The Irving Companies’ payment of $531,000 will be in full and final
satisfaction of any and all claims and causes of action arising out of the invoices
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attributable to the highlighted amounts on Exhibit A; and the Irving Companies
shall be released from any and all Hability related to such invoices;

c. The Trustee retains his right to bring any and all causes of action against
the Irving Companies with respect to amounts owed by the Irving Companies to
MMA that are not covered by the invoices attributable to the highlighted amounts
on Exhibit A; and

d. The Irving Companies retain their rights to raise any and all defenses with

respect to amounts owed by the Irving Companies to MMA that are not covered
by the invoices attributable to the highlighted amounts on Exhibit A.

RELIEF REQUESTED
16.  Pursuant to Rule 9019(a), the Trustee requests that the Court: (1) approve the
compromise and settlement with the Irving Companies; and (2) approve service of the motion in

the manner set forth herein.

BASIS FOR RELIEF

17.  Rule 9019(a) provides that “fo]n motion by the trustee and after notice and a
hearing, the court may approve a compromise or seftlement.” Fed. R. Bankr. P. 9019(a). This
Court has sound discretion to determine whether the proposed compromise is fair and equitable

and in the best inferest of the bankruptcy estate. See Jeffrey v. Desmond, 70 F.3d 183, 185 (1st

Cir. 1995). In making this determination, the Court should consider: (1) the probability of snccess
in the litigation of the claim being compromised; (ii) the difficulties, if any, to be encountered in
the matter of collection; (iii) the complexity of the litigation involved, and the expense,
inconvenience and delay attending it; and (iv) the paramount interest of creditors and a proper

deference to their reasonable views. See id., at 184; In re High Voltage Eng’g Corp., 397 B.R.

579, 601 (Bankr. D. Mass. 2008). The Jeffrey factors are not, however, exclusive. See In re

Healthco. Int’l, Inc., 136 F.3d 45, 50 (1st Cir. 1998). Deference should be given to the trustee’s

business judgment if the trustee can demonstrate that the settlement falls within a “range of

reasonableness.” In re Fibercore, Inc., 391 B.R. 647, 655 (Bankr D. Mass. 2008).
6
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18.  The Trustee believes that the terms of the compromise and settlement are fair and

equitable, and that such compromise is in the best interest of MMA’s estate. The factors
articulated in Jeffrey warrant approval of the compromise and settlement. The Trustee believes he
has a reasonable probability of successfully litigating the Section 542(b) Motion, but the Irving
Companies have raised novel and nuanced defenses that are, at a minimum, credible. As is the
case with all litigation, there is risk that the Trustee might not prevail. The second Jeffrey factor is
not applicable to this proceeding, because, upon information and belief, the Irving Companies
have sufficient resources to satisfy any judgment that might be entered against them. However,
they have indicated an intent to appeal any adverse judgment and, as a result, any actual recovery
could be months, if not years, down the road. This would unduly burden the estate with farther
expense and cause the Trustee to expend time that could otherwise be effectively utilized in
rflanaging MMA'’s operations.

19.  In addition, a settlement with the Irving Companies also provides other benefits to
the Estate. As mentioned above, MMA has numerous contractual relationships with NBSR. and
MNR, and the Irving Companies are a large customer of MMA. Given the significance of these
relationships and the Irving Companies’ expressed interest in acquiring some of MMA’s assets or
operations, the compromise and settlement represents sound business judgment. Finally, the
settlement amount is approximately 60% of the total outstanding balance owed. Because the costs
associated with continued litigation would necessarily reduce the recovery realiéed, the settlement
amount falls squarely within the range of reasonableness.

20.  Accordingly, the Trustee believes the motion should be granted because the

compromise and settlement is in the best interest of MMA’s estate.
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NOTICE

21.  Notice of this motion was served on the following parties on the date and in the
manner set forth in the certificate of service: (1) the United States Trustee; (2) MMA’s counsel;
(3) the non-insider holders of the twenty (20) largest unsecured claims against MMA or, if
applicable, the lawyers representing such holders; (4) applicable federal and state taxing
authorities; (5) the holders of secured claims against MMA, or if applicable, the lawyers
representing such holders; (6) counsel for the Irving Entities; and (7) others who have, as of the
date of the motion, entered an appearance and requested service of papers in the chapter 11 case.
In light of the nature of the relief requested in the motion, the Trustee requests that the Court
approve service of the motion on the parties set forth above.

WHEREFORE, the Trustee requests that the Court enter an Order: (1) granting this
motion; (2) approving, pursuant to Bankruptcy Rule 9019, the compromise and settlement; (3)
finding that service to the parties and in the manner set forth is appropriate; and (4) granting such
other further relief as may be appropriate.

Dated: October 1,2013 ROBERT J. KEACH,
CHAPTER 11 TRUSTEE OF MONTREAL
MAINE & ATLANTIC RAILWAY, LTD.
By his attorneys:
/s/ Michael A. Fagone
Michael A. Fagone, Esq.
D. Sam Anderson, Esq.
BERNSTEIN, SHUR, SAWYER & NELSON, P.A.
100 Middle Street
P.O.Box 9729
Portland, ME 04104
Telephone: (207) 774-1200

Facsimile: (207) 774-1127
E-mail: mfagone@bernsteinshur.com
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SECURITY AGREEMENT

AGREEMENT made this 15th day of June, 2009, by and between MONTREAL,
MAINE & ATLANTIC CORPORATION, a Delaware corporation with a place of business in
Hermon, Penobscot County, Maine, MONTREAL, MAINE & ATLANTIC RAILWAY ,
LTD., a Delaware corporation with a place of business in Hermon, Penobscot County, Maine,
and whose mailing address is 15 Iron Road, Hermon, ME 04401, MONTREAL, MAINE &
ATLANTIC CANADA CO., a Nova Scotia corporation with a place of business in Montreal,
Quebec, Canada, and LMS ACQUISITION CORPORATION, a Delaware corporation with a
place of business in Hermon, Penobscot County, Maine (hereinafter coliectively called "Debtor™)
and WHEELING & LAKE ERITE RAILWAY COMPANY, a Delaware corporation with a
place of business at BreWster, Ohio, and whose mailing address is 10 East First Street, Brewster,

OH 44613 (hereinafter called "Secured Party").

Section L Security Interest.

A. Debtor hereby grants to Secured Party a security interest in the Collateral
described in Section II of this Agreement to secure the payment and performance of the
Obligations defined in this Agreement. This Security Agreement is entered into with respect to
transactions involving business and commercial purposes.

B. This Security Agreement secures the following Obligations:

(1)  all obligations of Debtor to Secured Party evidenced by a Line of Credit
Note of substantially even date in the original principal amount of Six Miltion Doltars
and No Cents ($6,000,000.00), as the same may be amended or extended (hereinafter
referred to as "the Note") and all instruments, documents or agreements referenced or
defined therein (such Note and other agreements being hereinafter collectively referred to
as the "Loan Documents™);

(2)  any and all other liabilities of Debtor to Secured Party of every kind and
description, direct or indirect, absolute or contingent, due or to become due, now existing
or hereafter arising, and whether arising out of or under the Note, Loan Documents
bereunder, or any other evidence of indebtedness of any kind or description;

(3)  all costs incurred by Secured Party, directly or indirectly, for maintenance
or preservation of the Collateral or to enforce any of Secured Party's rights under this
Agreement or with respect to the Obligations or any of Secured Party's rights or remedies
with respect to Debtor and/or any guarantor or other person liable for any of the
Obligations, including, without limitation, reasonable attorneys fees and expenses
incurred by attorneys for Secured Party;
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(4)  all obligations under any renewal, replacement, substitution, addition,
modification, or extension of any of the foregoing; and

(5}  any of the foregoing that arises after the filing of a petition by or against
Debtor under the Bankruptcy Code, even if the obligations do not accrue because of the
automatic stay under Bankmptcy Code § 362 or otherwise.

"Obligations” include obligations to perform acts and refrain from taking action as well as
obligations to pay money.

C. Any term used in the Maine Uniforma Commercial Code (Title 11, Maine Revised
Statutes Annotated) as amended from time to time ("UCC™) and not defined in this Agreement
shall have the meaning given to the term in the UCC.

D. To the extent Debtor uses proceeds of a loan fiom Secured Party to purchase
Coliateral, Debtor's repayment of the loan shall apply on a "first-in-first-out” basis so that
payment will be made in the chronological order that Debtor purchased such Collateral.

Section II. Collateral,

The Collateral of this Security Agreement is the following personal property of Debtor,
wherever located, and inuring to the benefit of or owned by the Debtor now, or arising at any

time in the future and wherever located as follows:

A. All Accounts and other rights to payment (including Payment Intangibles),
whether or not earned by performance, including but not limited to, payment for property or
services sold, leased, rented, licensed, or assigned. This includes any rights and interests
(including all liens) that Debtor may have by law or agreement against any account debtor or

obligor of Debtor.

B. All Inventory

C. All additions, accessions, substitutions, replacements, products to or for, and all
cash or non-cash proceeds of any of the foregoing, including insurance proceeds.

Section HI.  Debtor’s Representations and Warranties.

Debtor represents and warrants as follows:

A. Debtor has rights in or the power to transfer the Collateral, and Debtor has good
and marketable title to the Collateral, free from any adverse claims, liens, security interests,
encumbrances, or restrictions on pledge or transfer, except as created by this Agreement.

B. All information furnished by Debtor to Secured Party concerning the Collateral is,
or will be at the time the same is furnished, accurate and complete in all material respects.
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C. The office where Debtor keeps its records concerning Accounts is Hermon,
Maine. Debtor will not remove any such records from Hermon, Maine, without the written

consent of Secured Party.

D. All Collateral is located solely in the State of Maine, and shall not be removed
from that location without the prior consent of Secured Party.

E. Debtor's exact legal name, place of residence (if Debtor is an individual), chief
executive office, and state of incorporation or registration (if applicable) are as set forth in the
first paragraph of this Security Agreement.

F. Until the Obligations are satisfied in full, Debtor agrees that it will not merge into
or consolidate with any other entity or otherwise change Debtor's business structure, or sell all or
substantially all of Debtor's assets, or change the state where Debtor is located, or change *
Debtor's name, without prior written notice to and consent of Secured Party.

SectionIV.  Accounts.

A. So long as Secured Party does not request that the account debtors be notified of
the assigmment of Accounts to Secured Party, Debtor shall receive all amounts due for services
rendered or goods sold and shall make collections of all Accounts, and Debtor shall have full
dominion and control over such proceeds and Accounts. Debtor will use all reasonable and

diligent effort to collect Accounts when due.

B. At any time before or after default by Debtor hereunder, Debtor, when requested
in writing by Secured Party, shall assign or endorse the Accounts, and all amounts due to Debtor
for services rendered or goods sold, to Secured Party; shall notify account debtors that the
Accounts have been assigned and should be paid to the Secured Party; and shall deliver to
Secured Party, promptly upon receipt, all amounts due for services rendered or goods sold
received by Debtor. Debtor, shall upon request of Secured Party, account for and pay over or
deliver to Secured Party all such sums received from account collections and, pending such
payment or delivery to Secured Party, Debtor will hold all such money and other proceeds in
trust for Secured Party separate and apart from, and without in any manner commingling the
same with, Debtor's funds, and Debtor will not use the same in the conduct of Debtor's business

or for any other purpose.

C. At the time any Account becomes subject to a security interest in favor of Secured
Party, Debtor warrants that such Account shall be valid and undisputed and that there shall be no
setoffs or counterclaims against such Account except for disputes that may arise in the ordinary
course of business have no material effect (financial or otherwise) in the aggregate upon Debtor.

Section V. Taxes, Assessments and Governmental Charpes.
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Debtor will pay promptly when due all taxes, assessments and governmental charges
imposed upon Debtor or Debtor's Collateral, including without limitation, income, excise, sales,

and use taxes.

Section VI.  Prohibition on Other Security Interests or Financing Statements.

Except as expressly permitted by Secured Party, Debtor will not permit or suffer to exist
any other security interest in or lien upon the Collateral nor any financing statement covering the
Collateral o be on file in any public office except the financing statement in favor of Secured
Party. Debtor will defend the Collateral against all claims and demands of all persons at any time
claiming the same or any interest therein. Secured Party, in the name of Debtor, may contest any
claims made against Debtor wherein an adverse decision would impair Secured Party's security.

Section VII. Reports, Examinations, Inspections.

A. Debtor will immediately notify the Secured Party of any event causing loss or
depreciation in value of the Collateral, and the amount of such loss or depreciation. Debtor will
upon the request of Secured Party at any reasonable time furnish to Secured Party a report
showing all Accounts and all other information relating to the Accounts as Secured Party may

request.

B. Debtor will provide Secured Party with all such financial reports and data as
required in the Loan Documents, and in addition, Debtor shall deliver such financial reports and
data pertaining to the Collateral as Secured Party may reasonably request from time to time.
Secured Party shall be entitled at its own expense to have audits made of Debtor during business
hours by independent accountants, and to examine, inspect and make extracts from Debtor's

books, electronically stored data, and other records.

C. Debtor and Secured Party may each inspect any Collateral in the other party's
possession, at any time, upon reasonable notice.

Section VIIL Costs and Expenses Paid by Secured Party.

A, If Debtor fails to do so, Secured Party may, at its option, pay for, taxes,
assessments or other charges on the Collateral; may discharge any security interest in or lien
upon the Collateral. Any such payment made or expense incurred by Secured Party shall be
added to the indebtedness of Debtor to Secured Party, shall be payable on demand, and shall be

an Obligation secured by this Agreement.

B. Debtor shall pay to Secured Party on demand any and all expenses, including
legal expenses and reasonable attorneys fees, incurred or paid by Secured Party for any purpose
related to the Collateral or the Obligations, including, without limitation, expenses for (1)
defending any claims against the Collateral; (2) enforcing any rights of Secured Party under this
Agreement; (3) commencing, defending, intervening in or taking any other action in or with
respect to any litigation or arbitration proceeding, including any bankruptcy, insolvency, or
similar proceeding, relating to the Debtor or the Collateral.
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Section IX.  Financing Statements: Perfection.

A. Debtor authorizes Secured Party to file financing statements, amendments and
continuations in its name at any time and from time to time until all Obligations secured hereby
are paid in full, and in addition, Debtor agrees to execute a financing statement pursuant to the
UCC in form satisfactory to Secured Party. Debtor shall pay all costs of filing any and all
financing, continuation, or termination statements with respect to the security interest created by

this Agreement.

B. So long as Debtor is not in defauit, Debtor shall have possession of the Collateral,
except as expressly provided otherwise in this Agreement, and except to the extent Secured Party
chooses to perfect its security interest in any Collateral by possession in addition to the filing of a
financing statement. If any Collateral is in the possession of a third party, Debtor shall join with
Secured Party in notifying the third party of Secured Party's security interest and obtaining an
acknowledgment from the third party that it is holding the Collateral for the benefit of Secured

Party.

C. Debtor will cooperate with Secured Party in obtaining control with respect to any
Collateral consisting of Accounts.

Section X. Events of Default,

Debtor shall be in defauit under this Agreement upon the happening of any of the
following events:

A. Any default by Debtor in the payment or performance of any of the Obligations,
including the occurrence of any event of default as defined or set forth in the Loan Documents,

subject to any applicable notice and cure provisions;

B. Debtor's failure to observe or perform any other covenant or agreement contained
in this Security Agreement;

C. If applicable, any default under the terms of any guaranty held by or in favor of
Secured Party of the indebtedness secured hereby, or under any agreement providing collateral

for any such guaranty;

D. Breach by Debtor of, or the incorrectness of any representation or warranty
contained in this Security Agreement, the Note, Loan Documents, or any of the other Obligations
or any other agreement between Debtor and Secured Party;

E. Debtor shall be involved in financial difficulties as evidenced by:

(D an attachment made on the Collateral or other assets of Debtor that is not
discharged within thirty (30) days from the making thereof; or
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2} an admission in a written notice by Debtor to Secured Party of Debtor’s
inability to pay Debtor’s debts generally as they become due; or

(3) the making of an assignment by Debtor for the benefit of creditors; or

4 Debtor consenting to the appointment of a receiver fox all or a substantial
part of Debtor's property; or

(5) Debtor filing a petition in bankruptcy or for reorganization or the adoption
of an arrangement under any federal or state bankruptcy or insolvency law, or the entry of
an order for relief, or the entry of a court order without the consent of Debtor appointing a
receiver or trustee for all or a substantial part of Debtor's property or for any other judicial
modification or adjustment of the rights of creditors, which order is not vacated, set aside,
or stayed within sixty (60) days of the date of its entry; or Debtor’s insolvency meaning
either that Debtor's liabilities exceed assets or that Debtor is unable to pay debts as the
same come due;

F. Material uninsured loss, theft, substantial damage, destruction or encumbrance of
airy of the Collateral. :
G. The encumbering or hypothecation or sale of any of the issued or authorized to be

issued shares of stock of the Debtor, whether direct or indirect, and however occurring or arising.

H. Debtor or any guarantor of any of the Obligations is convicted of any offense that
could result in the forfeiture of the Collateral, or the Collateral is subject to an order of forfeiture.

I Secured Party receives a report from the Secretary of State of Maine or the
Secretary of State of any other state where Debtor is located or where any Collateral is located
indicating that Secured Party's security interest is not prior to all other security interests or other

interests reflected in the report.

Section XI. Remedies.

A. If any event of default has occurred, the Secured Party may declare all
Obligations secured hereby to be immediately due and payable and may exercise any and all
rights and remedies available at law or in equity, including those available under the provisions
of the Maine Uniform Commercial Code, and Secured Party shall have the right to pursue all
such remedies separately, successively, or simultaneously. Secured Party may require Debtor to
assemble the Collateral and make it available to Secured Party at a place to be designated by
Secured Party. Debtor shall not be entitled to possess any of the Collateral after default, and
Secured Party may enter upon and inio the premises where Collateral may be located and remove
the same. Such repossession shall not affect Secured Party's right to retain all payments made by
Debtor prior thereto. Secured Party's acceptance of any payment subsequent to Debtor's default
shall not affect any rights or obligations hereunder with respect to any subsequent payments or

defaults,
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B. Secured Party shall give such notice of any private or public sale or other
disposition of Collateral as may be required by the UCC. Any requirement of reasonable notice
shall be met, if notice is sent to Debtor or other person entitled thereto at least ten (10) days
before the time of any sale or disposition of the Collateral, or any act contemplated.

C. Debtor shall pay to Secured Party on demand any and all expenses, including
legal expenses and reasonable attorneys' fees, incurred or paid by the Secured Party in protecting
or enforcing any rights of the Secured Party hereunder, including expenses incurred in taking
possession of the Collateral, storing, and disposing of the same, or collecting the proceeds
thereof.

D. If Secured Party elects to take possession of the Collateral, Secured Party shall
have the right to continue to operate and manage Debtor's business for such period of time as
Secured Party deems necessary in order to attempt to sell all of the Collateral as a going

business.

E. Any proceeds of collection or enforcement or sale or other disposition of
Collateral shall be applied first to expenses and reasonable attorneys' fees incurred by Secured
Party and then to the satisfaction of the Obligations in such order as Secured Party may, in its
sole discretion, determine, and Debtor shall remnain lable for any deficiency.

F. After default, Secured Party may sell, lease, or otherwise dispose of any of the
Collateral in its then present condition and Secured Party has no obligation to clean or repair the
Collateral prior to sale. Secured Party may comply with any applicable state or federal law
requirements in connection with a disposition of the Coflateral. Secured Party may sell the
Collateral without giving any warranties as to the Collateral. Secured Party may specifically
disclaim any warranties relating to title, possession, quiet enjoyment and the like. Any
procedures allowed by this paragraph shall not be considered adversely to affect the commmercial

reasonableness of any sale of the Collateral.

G. No delay in accelerating the maturity of any Obligation or in taking any other
action with respect to any event of default shall affect the rights of Secured Party later to take
such action, and no waiver 4s to oné event of default shall affect Secured Party's rights as to any

other default.

H. Secured Party has no obligation to attempt to satisfy the Obligations by collecting
them from any other person liable for them. Secured Party may release, modify, or waive any
collateral provided by any other person to secure any of the Obligations, all without affecting
Secured Party's rights against Debtor. Debtor waives any rights it may have to require Secured
Party to pursue any third party for any of the obligations.

L Secured Party may exercise any rights or remedies set forth in the Loan
Documents.

Section XII. Miscellaneous Provisions.
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A. This Agreement may be amended only by the written agreement of Secured Party
and Debtor. This Agreement, together with the Loan Documents, is the entire agreement of
Debtor and Secured Party concerning the subject matter hereof. This Agreement restates the
grant of security interests set forth in the Note and the other Loan Documents.

B. Debtor agrees to execute and deliver such additional documents and to do all such
additional acts as Secured Party may reasonably request in order to evidence or perfect or
maintain the priority of the security interest granted in this Agreement, or to effectuate the rights
of Secured Party under this Agreement.

C. Any notice required by this Agreement shall be deemed to have been sufficiently
given when a record has been (1) deposited in any United States postal box, with postage prepaid
and properly addressed to the intended recipient, (2) received by telecopy, (3) received through
the internet; or (4) personally delivered.

D. All rights of Secured Party bereunder shall inure to the benefit of the successors
and assigns of Secured Party and all obligations of Debtor hereunder shall bind all persons who
become bound as a debtor to this Security Agreement. Secured Party does not consent to any
assignment by Debtor except as expressly provided in this Agreement.

E. This Security Agreement and all of the rights, remedies and duties of Secured
Party and Debtor shall be governed by the laws of the State of Maine, except to the extent that
the Maine Uniform Commercial Code provides for the application of the law of the state where
Debtor is located.

F. If any provisions of this Agreement should be found to be void, invalid, or
unenforceable by a court of competent jurisdiction, that finding shall only affect the provisions
found to be void, invalid, or unenforceable, and shall not affect the remaining provisions of this

Agreement.

Section XTI, Jury Trial Waiver.

DEBTOR AND SECURED PARTY AGREE THAT NEITHER OF THEM NOR ANY
ASSIGNEE OR SUCCESSOR SHALL (A) SEEK A JURY TRIAL IN ANY LAWSUTT,
PROCEEDING, COUNTERCLAIM OR ANY OTHER ACTION BASED UPON, OR
ARISING OUT OF, THIS AGREEMENT, ANY RELATED INSTRUMENTS, OR THE
DEALINGS OR THE RELATIONSHIP BETWEEN OR AMONG ANY OF THEM, OR (B)
SEEK TO CONSOLIDATE ANY SUCH ACTION WITH ANY OTHER ACTION IN WHICH
A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. THE PROVISIONS OF THIS
PARAGRAPH HAVE BEEN FULLY DISCUSSED BY DEBTOR AND SECURED PARTY,
AND THESE PROVISIONS SHALL BE SUBJECT TO NO EXCEPTIONS. NEITHER
DEBTOR NOR SECURED PARTY HAS AGREED WITH OR REPRESENTED TO THE
OTHER THAT THE PROVISIONS OF THIS PARAGRAPH WILL NOT BE FULLY
ENFORCED IN ALL INSTANCES.
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IN WITNESS WHEREOF, the parties hereto have caused this instrument to be executed under
seal as of the day and year first above written.
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WITNESS: MONTREAL, MAINE & ATLANTIC
CORPORATION

By:

- Donald Gardner /
Is (o

Hereunto Duly Authorized

MONTREAL, MAINE & ATLANTIC RAILWAY,
LTD.

By:

/%, Donald Gardner /
Its (£
Hereunto Duly Authorized

MONTREAL MAINE & ATLANTIC CANADA

WWA/

M Donald Gardner
Its Céo
Hereunto Duly Authorized

" Bonald Cardner

T / '/ Its (’/Fc
; Hereunto Duly Authorized

DEBTORS

WHEELING & LAKE ERIE RAILWAY
COMPANY

e IR N

Its Hereunto Duly Authorized
SECURED PARTY

10
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UNITED STATES BANKRUPTCY COURT
DESTRICT OF MAINE
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In re:

Montreal Maine & Atlantic Raillway, Ltd.,
Debtor.

ok ok %k ok ok ok k Kk ok Kk Kk ok kK Kk ok ok ok K

DEPOSITICR OF: KARL HANSEN

BEFORE: Melissa L. Commeau, RPR, Notary Public,
at the offices of Rudman Winchell, 84 Harlow Strest,

Bangor, Maine, on October 9, 2013, beginning at 10:20

a.m,
APPFARANCES
David 8. Anderson, Esq. For Trustee of Montreal Maine &
Atlantic Railway
Alan R. Lepene, Esq. For Irving Pulp & Paper, Ltd.

Daniel L. Rosenthal, Esg. For Wheeling & Lake Erie Railway

DUVERNAY REPORTING
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1 (This deposition was taken before Melissa L. 1 to today's depaosition. I'll just ask you if you have
2 Commeau, RPR, Notary Public, at the offices of Rudman 2 ever seen this before?
3 Winchell, 84 Harlow Street, Bangor, Maine, on 3 A The first two pages, no; the last page, yes.
4 Qctober 9, 2013, beginning at 10:20 a.m.) 4 Q Qkay. And you understand that that last page
5 FROE kX 5 represents a list of topics that my client wants to
6 (Also present at the deposition was John Pappas.) 6 ask Irving about?
7 * ok ok kX 7 A Thatis correct.
8 {The deponent was administered the oath by the 8 Q And that you have been designated by Irving to appear
9 Motary Public.) 9 to answer questions on those toplcs today?
10 * & %k ok 10 A VYes.
11 KARL HANSEN, called, after having been duly sworn on his 11 Q And you're able to do so?
12 oath deposes and says as follows: 12 A Hopefully.
13 EXAMINATION 13 Q You can't say until you hear the guestions, right?
14 BY MR. ROSENTHAL: 14 But the toples are familiar to you?
15 Q Good morming, Mr. Hansen, 15 A Yes.
16 A Morning. 16 Q Okay. Whatis your current position?
17 Q We met a few moments ago. My name is Dan Rosenthal, |17 A 1am the general manager, corporate credit and finance
18 and I'm the attorney for the Wheeling & Lake Erie 18 for all 1D Irving companies.
19 Rallroad. You understand you're here to have your 19 @ Okay. And are you employed by one particular company?
20 deposition taken today? 20 A 1am employed by JD Irving, Ltd.
21 A That's correct. 21 Q Okay. Andis D IRVING, Ltd. the parent of all of the
22 Q Have you ever had your deposition taken before? 22 Irving corapanies?
23 A Yes. 23 A Waell, for the sake of this, yes.
24 Q Sovou're familiar with the process of questions and 24 Q Okay. How long have you held your current position?
25 answers and the court reporter taking down everything 256 A Thirty-one years.
4 8
1 we say on the record -- 1 Q And prior to this current position, were you employed
2 A Yes. 2 by Irving?
3 Q --isthatfalr? Justa real quick refresher that 3 A No.
4 it's important that we communicate verbally, rather 4 Q By whom were you emplayed?
5 than with nods of the head, shakes of the head, that & A Bank of Nova Scotia.
] type of thing; does that sound familiar? 6 Q And what was your job at the Bank of Nava Scotla?
7 A Yeah. 7 A International finance.
8 Q Iam golng to try very hard to let you finish your 8 Q Let's go back and have you tell me what is the highest
9 answers. 9 level of education you've completed?
10 A Okay. 40 A University.
11 Q I am golng to ask you to try to let me finish my 11 Q Okay. And when was that?
12 questions. It's high on the list of things that drive 12 A Backin the '60s.
13 court reporters crazy. 13 Q Okay. Did you graduate with a degree In finance?
14 A Okay. 14 A Institute of Canadlian Bankers is what I went through,
15 Q So we're off to a pretty good start, I think. 15 Q Okay. And what was the first job that you had after
16 I want to start by handing -- Mr, Hansen, I 16 graduating?
17 assume you know this, but I will say it anyway, if at 17 A Bank of Nova Scotia.
18 any point you feel that you need to take a break or 18 @ Okay. And that was the international finance job that
19 something like that, just let me know and we wiil 19 you told me about?
20 accommadate you. 20 A Well, it worked Into It,
21 A Okay. 21 Q So what was it that you started In?
22 (Deposition Exhibit Number 1, Notice of 22 A Teller.
23 Deposltion, was marked for the record.) 23 Q Okay. And worked your way up through the bank?
24 BY MR, ROSENTHAL: 24 A Yeah.
25 Q Iam golng to hand you what I have marked as Exhibit 1 |25 Q Do you keep -- withdraw that.
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1 Bo you take any kind of continuing education 1 sure that when we talk today, that we are speaking the
2 courses or anything like that? 2 same language, so bear with me.
3 A ust inhouse seminars and courses that we put on -- 3 Are you familiar with the fact that before --
4 just Internal -- company internal courses that are put 4 well, that the Montreal Maine & Atlantic Rallroad
5 ar. 5 hauled frelght for certaln Itving companles?
6 Q And what kinds of things do those cover? 6 A Yes.
7 A They would cover certain aspects of internatlonal 7 Q I'm going to call the Montreal Maine & Atlantic
8 flnance, bankers would come In and give us updates on 8 Railroad MMA today.
9 the economies of various countries around the world. 9 A Yes,
10 We would then -- [aw firms would come up and give us 16 Q The companies that the MMA hauled -- let me withdraw
11 some business law as to what we should be looking for 11 that.
12 and not looking for in terms of credit and financing 12 The MMA haul companies -- I'll withdraw that one,
13 and so forth. 13 too.
14 Q Okay, Can you just describe for me what your job 14 The MMA hauled freight for Irving Paper
16 duties entall, In other words, what kind of wiork do 15 companies; Is that fair to say?
18 vou do? 16 A Yes,
17 A Well, risk. Basically, my major role with the Irving 17 Q Okay. And I may use the term Irving Paper today.
18 organization is to assess and -- assess risk and 18 A That's fine.
19 protect the moneys of the Irving empire, their 19 Q There were also a couple of railroads that Irving
20 receivables and -~ 20 owns, the New Brunswick Southern Railway company and
21 Q And do you handle accounting work? 21 the Maine Northern Railway, first of all, those are
22 A No, Iam nat an accountant, no, 22 Irving compantes; Is that right?
23 Q Okay. To whom do you report? 23 A Thatis correct.
24 A I have a dual reporting. I report to Bill Mclaln, who 24 Q And when you told me earlier that vou work for all of
25 is the chief financial officer, and I also report to 25 the Irving companles, does that Include those two
8 10
1 Mr. Jim -- JD Irving, Mr. Jim Irving, who's the 1 raflroads?
2 president of 3D Trving, Ltd. 2 A Yes, it does,
3 @ Okay. And does Irving have inhouse accounting staff? 3 Q I may refer to those two jointly as Irving Railroad
4 A Yes, 4 today.
5§ @ And do you wark with those folks? 5 A Yes
6 A Well, I work with them, yeah. 6 Q If at any point I am using terms and they don't make
7 Q Do you deal directly with them in the course of your 7 sense to you, please tell me that and I will try to --
8 dealings In your work for the company? 8§ A Yeah.
8 A Oh, yeah, from day to day I work with them, yeah. 9 Q --be clearer about what I'm asking.
10 Q Do you have accounting training? 10 A Sure.
11 A Some, 11 Q So part of the MMA's haulage of freight for Irving
12 Q And what does that consist of? 12 Paper was then contracted out by MMA to Irving
43 A That would consist of numerous courses in -- I guess 13 Rallroad, does that make sense -- Is that right?
14 it's the same thing as a CGA now in Canada, which is a 14 A Yes.
15 certified general accountant, Back when I was doing 15 Q Okay, And -- all right. I am going to show you what
16 It, it was a registered industrial accountant. 16 1 am marking as Exhibit 2.
17 Q Okay. So in the course of your work, even though you 17 {Deposition Exhibit Number 2, Chapter 11
18 don't perform accounting functions, you may review 18 Document, was marked for the record.)
19 financial records, that type of thing? 19 BY MR. ROSENTHAL:
20 A Yes, I review financial statements. 20 Q Have you ever seen that before?
21 Q And do you look at the Irving company ledgers? 21 A ldon't believe I have,
22 A What do you mean? 22 Q Okay. Are you familiar with the exlstence of an
23 Q  Well, let me withdraw it and kind of move on. 23 agreement between Irving and the MMA bankruptcy
24 I want to mention a couple of background facts 24 trustee?
25 that, I think, everybody agrees on, but I want to make 25 A Yes,lam,
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1 Q Were you involved at all in the negotfation of that 1 Q Okay.

2 agreement? 2 A Yes,

3 A No, Iwas not. 3 Q Was it ever -- was there ever a written agreement?

4 Q Are you aware of whether anyone at Irving was lnvolved 4 A No, there was not.

5 in the negotiation of that agreement? 5 Q Was there ever an agreement written or othenwise that

6 A Itis my understanding that one of cur corporate 6 the money paid in to MMA by Irving Paper would be

7 lawyers, Bill Dever was involved in that. 7 segregated from any other funds of the MMA?

8 Q Did you speak to Mr. Dever at all about {t? 8 MR, LEPENE: Can you just repeat that again?

9 A No. 9 MR, ROSENTHAL: Sure.
10 Q Okay. Do you know who, on behalf of the bankruptcy 10 BY MR. ROSENTHAL:
11 trustee, Mr. Dever negotiated with? 11 Q Was there ever an agreement, whether written or
12 A No, Idonot. 12 otherwise, that the MMA would take money coming into
13 Q Did anyone come to you and ask far your business 13 It from Irving Paper and segregate that moeney from any
14 approval of an agreement? 14 other MMA money?
15 A No, they did not. 15 A Well, that’s the intent of the swap. The intent of
16 Q Now, far some perlod of time, Irving Paper and MMA and 16 the swap was that I am going to say half the business,
17 Irving Railroad had an agreement that I have seen 17 half of the money that I'm sending out the door, half
18 described as a swap agreement; does that sound 18 of it is my own money that's supposed to come in the
19 familiar? 19 daor, so as far as I am cancerned, that's my money,
20 A Thatis correct. 20 and that's why we did the swap on a weekly basis was I
21 Q And under that agreement, Irving Paper would pay MMA 21 did not want to give them all my money and then sit
22 and then MMA would turn around and then immediately 22 and wait for somebody to give me hack my own money
23 pay Irving Railroad; is that right? 23 because we did the work.
24 A well, not quite. 24 Q So you say my own money, you mean Irving?
25 @ Ckay. What did I get wrong? 25 A Yeah.

12 14

1 A Thereisaswap. It was -- I instituted the swap. 1 Q So what you want to make sure happens is that money

2 Q Okay. 2 that one hand, call it paper, is paying out, comes

3 A And the swap was Irving Paper would pay money to MMA 3 * back into railroad rlghtaway? S

4 the same second that MMA paid money to NBSR, soitwas | 4 A That's Irving, yes.

5 a system of -~ by where I am going to pay you in the § (Q That's the what? I'm sorry.

6 same second you're going to pay me and that's what we 6 A It's Irving. It's all Irving.

7 did. 7 Q Yeah.

8 ( And NBSRis the New Brunswick Southern Railroad? 8 A Yeah

9 A That is correct. Well, we're going to refer to It as 9 Q Allright, Butin terms of MMA having any kind of
10 Irving Rallways. 10 obligation to take this money from Irving and not
1 Q Fair enough. il co-mingle it with any other funds, was there any kind
12 A Because there are a couple of them. 12 of agreament Hke that?
13 Q Okay. All right. I just want to make sure the 13 A well--
14 record's clear when you said NBSR, it's -- 14 MR. LEPENE: Excuse me --
15 A well, it's the Irving Railways. 15 A They didn't have time to.
16 Q Okay. All right, So the deal was that MMA had to pay 16 MR. LEPENE: -- objection. What do you mean by
17 Irving Railway and then Immediately upon that 17 co-mingling?
18 happening, then Irving Paper would pay MMA? 18 BY MR. ROSENTHAL:
19 MR. LEPENE: Objection, 19 Q Put It in a bank account with other MMA money?
20 A No, same time frame. 20 A Ihavenoidea. All I know is we'd wire transfer the
21 BY MR, ROSENTHAL: 21 money to them,
22 Q Same time? 22 Q VYeah,
23 A Yes. 23 A They wire transferred the money to me the same day.
24 Q Okay. And when was that agreement instituted? 24 Q Okay.
256 A Several, several years ago. 25 A Soinand out.
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1 Q And you don't have any awareness of whether the 4 BY MR. ROSENTHAL:
2 account to which Irving was wiring maney at MMA was an 2 Q Whether the money came from the same account it was
3 account that may have had any ather MMA money in it? 3 wired into or a different account?
4 A No knowledge. 4 A No.
5 Q Okay. Itdidn't matter under -- 5 Q Okay.
6 A No. 6 A Itwouldn't make any difference,
7 Q --theswap? 7 Q Falr enough. Fair enough, Now, at some point, Irving
8 A No 8 Paper stopped paying MMA under the terms of the swap
9 Q COkay. Was there -- and -- was there any contractual 9 agreement, carrect?
10 requirement, to your understanding, that MMA treat 10 A No.
11 that money coming in from Irving -- I am going to 11 Q@ Okay. Did the swap agreement stay In effect after the
12 withdraw that, I'm sorry. 12 deratiment that occurred?
13 The money coming in to Irving Railroad fram MMA, 13 A Yes.
14 okay, under the swap, it sounds like it didn't matter 14 MR, LEPENE: Can you define for the record when
16 to Irving whether that was the same money that came 15 the derailment occurred -«
16 from Irving Paper as long as it was the same dollar 16 MR. ROSENTHAL: Sure.
i7 amount; is that falr to say? In other wards ~- well, 17 MR, LEPENE: -- so the record is clear?
18 let me stop there. Does that question make sense to 18 MR, ROSENTHAL: Yeah.
19 you? 19  BY MR, ROSENTHAL:
20 MR. LEPENE; Objection because it doesn't make 20 Q There was a derailment on July 6, 2013, of an MMA
21 sense to me. What do you mean by the same money? Are | 21 traln In Lac-Megantic, Quebec; you're famlliar with
22 you talking -- what do you mean by the same money? 22 that?
23 BY MR. ROSENTHAL: 23 A Yes.
24 @ Let me ask you, does the question make sense to you? 24 Q Okay. That's what I am referring to when I say the
25 A No. 25 deraliment. And you have to bear with the fact that I
16 18
1 Q Okay. Let's just say that MMA had two bank accounts, 1 am a little bit new to this case.
2 okay, Irving Paper wires money into one bank account 2 A Okay.
3 at MMA, MMA wires money from a totally different bank 3 Q Soldont know what everyone takes for granite and
4 account to Irving Railroad, was there any piece of the 4 what everyone doesn’t.
L1 swap agreement that would prevent that? 5 A Okay.
6 MR. LEPENE: Objection, lack of foundation. 6 Q So after the derailment, did the swap agreement stay
7 You can answer. 7 In effect?
8 A No, 8 A Inprinciple, ves,
9 BY MR. ROSENTHAL: 9 Q Inprinciple?
10 Q  Are you aware of whether anything would prevent that? 10 A Yes,
M1 A No. 11 Q  What do you mean by that?
12 Q Again, that wouldn't matter to Irving because Irving's 12 A Mechanlcs, no; principle, yes.
13 getting paid, right? 13 Q Okay. Tell me what that means, please.
14 A Right, 14 A Okay. The swap was -- we wire transfer money, you,
15 Q And you were the guy who instituted the swap? 15 the same secand, wire transfer money, Derailment
16 A Yeah. 16 happens, thelr operation theoretlcally ceases. We
17 Q Soif you -- if there were some prohibition on that 17 know enough about MMA and MMA's position financially
18 practice, you would he aware of It, right? 18 that signals treuble, so I knew that If I sent money
19 A Notreally. 1don't --Idon't follow your train of 18 to MMA, they were in no posltion to send the money
20 thought here. What difference dees it make? 20 back. So I used the same results with more
21 Q Let me turn that into a question. 24 documentation.
22 A Okay. 22 Q Sovyou set about a way to effectuate accomplishing the
23 Q  wWould it make a difference ta you? 23 same thing as the swap?
24 MR, LEPENE: What wouid make a difference? 24 A Correct.
25 25 Q Without actually doing the swap; is that falr to say?
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1 A Correct. 1 Raflroad to Irving Paper?

2 Q Okay. And what was it your plan called for? 2 A Yes,

3 A We did an assignment, 3 Q And the third page is a signature?

4 Q Okay, 4 A VYes,

§ A Offunds. 5 Q And then behind that first collection of three pages

6 Q Can you tell me what that entalled? 8 is a series of additional collections of three pages

7 A What that entailed is moneys that were owed to the 7 representing the same thing with different dollar

8 railway, Irving Railway, was assigned over to Irving 8 amounts and different dates; is that fair to say?

g Paper and Irving Paper was able to offset that money 8 A That's correct.
10 with moneys they would owe MMA, 10 Q And are those the assignments that you were referring
11 Q And so that would enable Irving Railroad to be paid 11 to a moment ago?
12 without having to physically actually give the money 12 A Yes,
13 to the MMA? 13 Q I have got a total here of six of them. Is that the
14 A Right. 14 total number of assignments that actually was made?
16 Q And I think you said this earlier, but the desire 16 A Iam not sure.
16 there is to avold a situation where you're paying 16 Q Okay. Do you have reason to believe there may have
17 money over to MMA and the railroad will never get it 17 been more?
18 back? 18 A No.
19 A Correct. 19 Q Okay. The total, by my math, and you're more than
20 Q And who came up with this plan? 20 welcome to challenge it, is $1,273,976.10?
21 A 1did. 21 A That sounds correct.
22 Q Okay. Did you discuss it with anyone at the MMA? 22 Q OQkay. That was going to be my question. You
23 A No 23 anticipated It.
24 Q Did you document it with the MMA at all in terms of 24 A Yeah,
25 writing a letter, something like that saying, here's 25 Q And the notice of assignment on page 1 of each of

20 22

1 how we're going to do this? 1 these assignment packages, is this the notification

2 A Yes. 2 that you mentioned a moment ago that your accounting

3 Q Okay. 3 staff provided?

4 A Well, we -- yes, 4 A No.

§ Q Tell me about that correspondence, 5 Q Okay,

6 A Our accounting folks sent them a document saying, 6 A This -- when the assignments were done --

7 here's the moneys that we have offset, please amend 7 Q Mm-hmm.

8 your records accordingly and offset these invoices as 8 A -- then this would have been mailed to MMA or sent to

9 not being owed. 9 MMA,
10 Q@ Okay. So Irving went ahead and just implemented the 10 Q Okay,
11 plan and then let the MMA know that it had done so; is i1 A What I was referring to earlier was when Irving Paper
12 that fair to say? 12 actually paid money to NBSR for the assignment, that's
413 A That's correct. 13 when our accounting folks would send to MMA, this is
14 Q Okay. 14 what we paid and so you don't owe -- you don't owe It
15 {Deposition Exhibit Number 3, Notice of 15 anymore to Irving Railways, so correct your books,
16 Assignment, was marked for the record.} 16 Q Okay. And did It state specifically -- well, let me
17 BY MR. ROSENTHAL: 17 back up,
18 Q I'm handing you what I have marked as Exhibit 3. Have |18 Was that notification that you just described
19 yau seen this before? 19 sent in one instance or each time a payment was made?
20 A Yes. 20 A Well, there was only one big payment, so it was only
21 @ Thisis a collection of assignments from -- well, the 21 once,
22 front page Is a notice of assignment from the New 22 Q QOkay. All right. Okay. So the cover page here on
23 Brunswick Southern Railway to the MMA, correct? 23 each of these assighments is slinply informing the MMA
24 A Yes. 24 that the assignment's actually been made?
26 Q Page 2 refiects an actual assignment from the Irving 25 A Yes,
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1 Q And was there any discussion with the MMA about the 1 these assignments, have any intention to ever actually
2 fact that that would be done? 2 get money from MMA?
3 A Notthat I'm aware of. 3 A Irving Paper get money from MMA?
4 Q Okay. Who's Marshall Buckley? 4 Q Right.
5 A Marshall Buckley [s one of my assistants. 5 A You better explain that. I don't understand that,
6 Q Andwhois Jim Mehan? 6 Q Irving Paper, by virtue of the assignments, received
7 A Jim Mehan is the -- well, he is one of the 7 Irving Railroad's right to be paid by MMA, right?
8 accountants, controllers, I guess, of 1D Irving, Ltd. 8 A well, I suppose you can look at it that way,
¢ Q Did Irving Paper pay any money to Irving Rallroad [n 8 Q Well, isn't that what was being assigned --
10 exchange for these assignments? 10 A No.
11 A Yes, they -- yeah. 11 Q -- was Irving Railroad's right to be paid by MMA?
12 @ And how much was that? 12 A No, the reason that the assignments were done [s I
13 A Off the top of my head $780,000, 13 wanted an offset. I had no intentions of going to MMA
14 Q SoIrving Paper got about a million two In ownership 14 looking for money. I already had the money.
15 of amounts that MMA owed and paid Irving Railroad 15 Q You just wanted to be able to keep it without paying?
16 about $780,000 for that; Is that right? 46 A Right. I wanted an offset.
17 A No. 17 Q Right. Okay.
18 Q Okay. 18 A So you do assigniments to do offsets.
19 A No, you're misinterpreting that. 19 Q So there was never any intention that the party to
26 Q Okay. 20 whom MMA -- MMA owed money was golng to change hats
21 A What it is Is Irving did assignments for 1,2 million. 21 and money was just going to go -- instead of going to
22 The 1.2 million is made up of amounts. 22 the railroad, it was going to go to the paper company;
23 Q Yeah. 23 is that correct?
24 A Some of those amounts would have been physical charges | 24 A Well, the way it works Is the Irving Paper company had
25 that could be seen, other amounts are amounts that are 25 bought the recelvable for 100 percent of the
24 26
1 In the system somewheres because they're maving 1 dollars ~-
2 frelght, so you never know what that number is. So 2 Q VYeah.
3 when you do an assignment, you do an assignment, say, 3 A -- from NBSR, so now they were owed the debt by MMA,
4 for $300,000, then you do anather assignment for 4 so -- but they owed money to MMA, so they offset it.
5 $500,000, all right, so you have two asslgnments out 5 Q Yeah. So money's actually not geing to change hands?
6 there for 800,000, but at the end of the day, you only 6 A Right.
7 might be owed 600,000. Alf you get paid for Is what 7 Q Okay. Okay. Is this something that you simply came
3 you're owed. So the number on the assignment, in my 8 up with and effectuated or were there meetings at
] mind, is irrelevant, we are just putting you on 9 Irving about this?
10 notice, whatever that number Is Is what we are going 10 MR. LEPENE: Define something.
11 to get paid. This is so that we can trap any maoneys 11 MR. ROSENTHAL: Sure.
12 that -- in the system that you can't easily make 12 BY MR. ROSENTHAL:
13 account of right away. Well, that's what that's 13 Q The assignment plan that you described earlier and we
14 about. 14 have been talking about under Exhiblt 3, is that
15 Q Okay. So the payment of the 780 -- 780,000, more or 15 something that you simply implemented, decided to do,
16 less, was payment of actuat bills that the MMA owed 16 or did you have meetings withln the company?
17 the Irving Rallroad? 17 A No, this Is standard pracedure. I do this all the
18 A Yes, you could actually see. 18 time.
18 Q Yeah. 19 Q Okay.
200 A Yes. 20 A Sowedidit
21 Q Separately from that, did Irving Paper actually pay 21 Q Qkay., Soit's Irving's position that Irving
22 any cansideration to Irving Rallroad simply to get the 22 Papet's -- let me back up. Irving Paper owed some
23 right to collect fram the MMA? 23 money to MMA before the --
24 A Absolutely not. 24 A Excuse me?
25 Q Okay. Did the Irving -~ did Irving paper, by getting 25 Q Irving Paper owed some money to MMA before these
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1 assignments were done; is that correct? 1 Q --does Irving Paper have Its own baoks? Sorry, I --
2 A Yes. 2 let me try that again.
3 Q And s it Irving's position that now that debt has 3 Does Irving keep one set of books for all the
4 been wiped out by virtue of the setoff? 4 entities?
5 A Notalloflt. 5 MR. LEPENE: Irving being whom?
6 Q Okay. Therels some amount still owing? [ MR, ROSENTHAL: Well, fair guestion,
7 A Moneys that would be owing -- well, in order to answer 7 BY MR. ROSENTHAL:
8 this -- see, right now you've got this so-called 8 Q Does Irving Paper keep its own set of books?
9 settlement thing, so If you take that aside -- 9 A Iwould assume so. As I say, Iam notinthe
10 Q Forget about that for the moment. 10 accounting, so I would assume so.
11 A Okay. You take that aside and you're looking at it, 11 Q Okay. Did you instruct anybody In the accounting
12 then I would say that there would be no moneys owed by 12 department to actually make book entries to reflect --
13 anybody to MMA by virtue of my asslgnments, 13 A Idid not.
14 Q Okay. 14 Q -- the setoff? Okay. Do you know if anyone else did?
15 A That was what's in my mind. 15 A Ido not know that.
16 Q Soon Irving's books, there would have been at one 16 Q Okay. If someone were responsibie to Instruct the
17 time an account payable ta MMA -- 17 accounting department to do that, would that have been
18 A Yes, 18 you?
18 Q -- for rall freight charges, right? 19 A Not necessarily.
20 A Thatis correct. 20 Q Who else might it have been?
21 Q And Irving's position is that that's now been wiped 21 A Well, it could have been the -- anyone. It could be
22 out? 22 the corporate controller, It could be the -- the
23 A That was my position, yes. 23 accounting department for Irving Paper would have got
24 Q Okay. How Is that actually -- how Is that actually 24 a copy of the assignment, then they would act on that
25 done? In other words, were there book entrles made to 25 asslgnment, so the assignment itself would be the
28 30
1 effectuate that? 1 instruction.
2 A Yeah, and that's -- copies of which we gave to MMA. 2 Q And who would it be in the accounting department who
3 Q 3o what -- tell me what those were, 3 would be responsible to do that?
4 A well-- 4 A Iwouldn't know.
5 Q What were the book entries that Irving made? 5 Q Okay. Whols the -- you report to the CFQ. Is he the
6 A well, what would have happened would have been, they 6 head of the accounting department?
7 got the assignment, There was $781,000 roughly that 7 A No, he's not,
8 was -- could be seen that was owed by MMA to -- to the 8 Q There's someone who reports to him?
9 -- MMA owed to NB Southern, right? 9 A Probably.
10 Q Mm-hmm. 10 Q Okay. Whois in charge of the accounting department?
11 A So under the assignment, Irving Paper deducted 11 A I have noidea.
12 $781,000 for money they would owe to MMA and they sent {12 Q  Okay, So if we wanted to know what book entries, if
13 that 781 over to NBSR, so that NBSR got paid for their 13 any, were made to reflect setoffs, we would need to
14 recelvable. And if there was any difference owing, 14 get the actual books of Irving Paper to find that
15 that would go to MMA. In this particular case, due to 15 Information; Is that fair to say?
16 the varlaus different assigniments, there was no money 16 A Ithink you already have it.
17 owed,. 17 Q And it consists of the assignments themselves?
18 Q So was there an actual book entry made adjusting the 18 A No.
19 payable to MMA? 18 Q No?
20 A Yes, there had to be. 20 A It consists of what we sent on Gardner, telling him
21 Q Okay. 21 tihis Is what we setoff, here are the fnvoices, and set
22 A Yes. 22 therm off,
23 Q And does Irving keep one set of books far all of the 23 Q Allright. So let's -- I think you're referring to -~
24 Irving entities or -- 24 well, let me show you Exhiblt 4.
25 A No. 25 (Deposition Exhibit Number 4, Documents, was
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1 marked for the record.) 1 Irving to Mr. Gardner on this topic of the setoff?

2  BY MR. ROSENTHAL: 2 A Notthat I'm aware of.

3 Q Have you seen that before? 3 Q@ Okay, Let me ask you this, this may seem like a dumb

4 A Yes. 4 question, but why did Irving Paper actually physically

5 Q Isthis what you were referring to a moment ago? 5 -- Il withdraw the word physically -- pay Irving

6 A Yes. 8 Railroad money?

7 Q Al right. Now, page 1 of the document is an emall 7 A Why did we actually physically do that?

8 string. The first email is from Mr. Mehan to 8 Q Yeah.

9 Mr. Gardner, it appears anyway; is that right? 9 A Because they're -- even though they're owned by the
10 A Yeah, it appears it came from Jim -- }im Mehan and 10 same awner, they're separate companies with separate
11 it's going to Marshall Buckley, the first one. 1 bank accounts and separate lines of credit and
12 Q Okay. Let me ask you -- 12 whatever, so we -- yeah.

13 A And then -- 13 Q So Irving Paper, by virtue of the assignments, had the
14 Q Yeah, All right. And he says to Mr. Buckley, here's 14 right to collect from the MMA or to try to do a setoff
15 the e-mall I sent to D, Gardner? 15 directly, right? I mean, Irving Paper could have
16 A Yeah. 16 taken the money it owed to MMA and just set it off
17 Q And then below that we see him sending an email to 17 against the money that it now had the right to collect
18 mdgardner@mmarail,com? 18 under the assignments with no money changing hands,
19 A Yes, 19 correct?
20 & Sohesays here, Don, I was asked to send you support | 20 A Say that again, What?
21 for what Invoices were paid to NBSR through 21 Q One way of effectuating a setoff would be that Irving
22 assignments, 22 Paper could say, I owe you money MMA, but, you, MMA,
23 A Mm-hmm, 23 owe Irving Railroad and I now have the right to
24 Q Who asked him to do that? 24 collect that, so nobody's paying anybody?
25 A I have noidea. 25 A That's not legal.

32 34

1 Q Aflright. It wasn't you? 1 Q You can't do that?

2 A Ne. 2 A No, it's two separate entities.

3 Q He says that he's sending support for what invoices 3 @ Eventhough you had the assignment?

4 were paid to NBSR tirough assignments, so does that 4 A No, if I had -- that's why you do the assignment

5 mean that the records attached here are showing the 5 hecause you have to assign over to the other company

6 paper -- Irving Paper paying Irving Railroad pursuant 6 your rights, your money, in order to have a setoff. I

7 to the assignments? 7 just can't set It off hecause it happaned to be an

8 A Iwould assume that, yes. 8 Irving company.

9 Q Allright. And the attachment is a series of 9 Q Butif you had the Irving Railroad's rights under the
10 spreadsheets and these are showing us specific 10 assignment, in other words, If Irving Paper had Irving
11 invoices in which Irving Paper has made payment to 11 Railroad's rights under the assignment, it could
12 Irving Rallroad; Is that right? 12 simply have not paid MMA?

13 A Thatls correct. 13 A No, you have --

14 Q And the payments reflect specific invoices from MMAto |14 Q You -- go ahead.

15 Irving Railroad; is that right? 15 A Okay. MMA or NBSR -- I am going to pick up round
i6 A Yes, 16 numbers so we all -- right. NBR -- NBSR is owed,

17 Q All right. And just to be clear, make sure I 17 pardon the mistake, $100,000 from MMA, okay?

18 understand this, this -- Irving's position is that 18 Q Yeah.

19 this is what reflects the setoff that yvou referred to; 19 A And they say, oh, gee, you know, I might not get paid
20 is that correct? 20 here, but this Irving company over here owes $100,000
21 A Waell, as far as I know, it does, yes. This is what 21 to MMA, right? But this Irving company cannot pay
22 was sent to Don Gardner saying, take this off your 22 this 100,000 by saying, well, MMA, you owe this outfit
23 records because we have sent this money to Irving 23 over here.

24 Railways. 24 (Q Right.

25 Q COkay. Isthere any other written communication from 25 A That doesn't work. So what you've got to do is Irving
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1 Paper has to physically get that money assigned over 1 take a break?

2 to them so they can offset, but either way Irving 2 MR, ROSENTHAL: Sure,

3 Paper has to pay the $100,000, but they don't pay it 3 {Whereupon there was a break in the deposition at

4 to MMA, they pay to NBSR because they bought NBSR's 4 11:02 a.m. and the deposition reconvened at 11:13

5 debt that MMA owed them. 5 a.m.)

6 Q You have kind of hit on my question. 6 BY MR. ROSENTHAL:

7 A Okay. 7 Q Before the break, Mr. Hansen, we were talking about

8 Q Iam trying to understand why it's still necessary to 8 the process of Irving Paper actually paying Irving

a pay Irving Railroad if Irving Railroad has assigned 9 Railroad on the MMA invoices; do you recall that?

10 away its right to be paid? I mean, Irving Railroad 10 A Yes.
11 has sald -- 11 G Were there any discussions within Trving about
12 A An assighment is nothing mare than selling 12 handling this process that way or is that just
13 something -- 13 something that -~ that you did because that’s how you
14 Q Okay. 14 believed it was supposed to be done?
16 A --for-- I mean, sold it far a value of 100 percent 156 A Well, no. It ~- we have -- we had an arrangement with
16 that was owed, so that NBSR got its money, okay? 16 MMA and that arrangement was to swap.
17 Q So Irving Railroad’s receivable from MMA -- 17 Q Right,
18 A Irving Rail -- yeah, 18 A After the accident, it was pretty clear in my mind
1¢ Q -- was not wiped out by virtue of the assignment -- 18 that the rmechanics of the swap were going to be very
20 A Yeah. 20 difficult for them to achieve, in other words,
21 Q --to Irving Paper of the right to collect on that? 21 instantaneous, I give you your money, you give me
22 A Pardon me? 22 minte, right? And you have to bear in mind that the
23 G The asslgnment was from Irving Railroad to Irving 23 money that I'm glving out, 50 percent of that money Is
24 Paper of the right to collect the money that it may 24 belonging to me anyway because it's my railway, when I
25 owe the railroad? 25 say my, I am talking Irving, my railway is the ane

36 38

1 A Well, assignment itself -- 1 that hauled the freight, right?

2 Q VYeah. 2 ( Right

3 A --doesn't wipe out the receivable., All it's saying 3 A So what I'm attempting to do here is I'm attempting to

4 is, I am going to assign this to you, you get my money 4 do the swap and I am saying, well, gee, they can't do

5 for me, okay, Is what baslcally an assignment says. 5 the swap like we've done for the last seven years, so

6 And the way that -- 6 we need the mechanics of how we're going to do it.

7 Q Okay, 7 And this achieves the same result, so that's why we

8 A --Irving Paper gets its money for the railway is 8 did that,

9 offsetting it because we owed them, § Q Right. And the piece in which you effectuate, sort of
10 Q SolIrving -- so then what Irving did was pay Irving -- 10 simulate the swap by having Irving Paper pay Irving
11 Irving Paper paid Irving Railread and then Irving 11 Raitroad, that's just the piece I am zeroing in on,

12 Paper would have a right to be paid by MMA or to do a 12 was that something that was discussed internally?
13 setoff, right? 13 A No.

14 A Yeah -- well, it's all playing on words here, but the 14 Q You just --

156 bottom line is that Irving Paper had the money, right? 16 A Didit

16 & Right, 16 Q Your decision to do It that way for -- for whatever
17 A And they owed a bunch of money to MMA, so they could |17 reason?

18 either take the receivable that MMA owed to NBSR over |18 A  Because it's got to be done.

19 to them and deduct it and, theoretically, if there is 19 Q Okay. All right. Did Irving inform the MMA that it
20 any difference, give it to MMA, right, or they could 20 was permanently resolving the MMA's debt to Irving
21 give all the money to MMA and MMA pay NBSR. Allthe |21 Raiiroad?

22 assighment does is make sure that the maoneys 22 A I have noidea.

23 rightfully owed to NBSR gets to NBSR. 23 Q Okay. And 1 think I may have asked you this, but bear
24 Q Okay. 24 with me, did you have any discussions with anyone
25 MR. LEPENE: Would this be a convenient time fo 25 within Irving about how to handle on the books the
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1 payable that Irving Paper had to the MMA? 1 Q Okay.
2 A No,Idldnot. 2 A --to NBSR because it's part of the assighment, but
3 Q Okay. Do you know If anyone else did? 3 we -- but what happened was MMA filed for bankruptey,
4 A Ihave no knowledge of that. 4 50 we stopped everything at that stage because we
5 Q Okay. Did Irving inform the MMA that It was 5 weren't too sure what we should be doing here, so once
6 permanently resolving Irving Paper's debt to the MMA 6 the bankruptcy was filled, then a hold was put on the
7 by effectuating a setoff? 7 whole thing, other than what was previously done was
8 A Ihave no knowledge of that elther, 8 done. So that is the balance that if MMA did not go
9 Q Okay. So you didn't have those kinds of 9 bankrupt would have been pald off to NBSR.
10 conversations? 10 Q Okay. Let me try to walk through that. There's --
11 A No, Idid not. i1 call It $120,000, 1257
12 Q And you don't know if anyone else did? 12 A Whatever, yeah.
13 A  No, Idont. 13 Q That's maney that the -~ that Irving Paper owes the
14 Q Would it be -- in your experlence, would a 14 MMA, but that Irving Paper takes the position that
15 conversation like that take place with the MMA without 15 it’s allowed to setoff against the MMA debt to the
16 you knowing about It? 16 Irving Railroad, which Irving Paper now holds and
17 A It could. 17 would pay the Irving Railroad; is that fair? 1
18 Q Okay. Who would -- whose job title or who is the 18 mean -~
19 person who -- If a conversation like that were to 14 A You're getting this all ==
20 oceur, who wauld it be? 20 Q Well, there's a lot in there, so I can break it down,
21 A Probably somebady in the accounts payable. 21 If I need to,
22 Q@ On Exhibit 4, which I see you have on the top of the 22 A Okay.
23 pile, adding up all the invoices, this Is another one 23 Q Idon't want to assume that, you know --
24 of these moments when you may want to take my word for | 24 MR. LEPENE: And I think he's asked -~ you've
25 the math -- 25 asked, and he's answered that in hls previous
40 42
1 A Okay. 1 testimony,
2 Q -- butyou don't have to, I added them all up and I 2 MR. ROSENTHAL: Well, I want to make sure on this
3 came up with 761,982.08. 3 piece that 1 understand it.
4 A Okay. 4 BY MR, ROSENTHAL:
5 Q Does that sound right? 5 @ Solet me try again.
6 A Sounds good, yeah. 6 A Okay.
7 Q Are there any other Invoices that -- let me back -- 7 Q There's some maney out there, call It $120,000, more
8 withdraw that. 8 or less, that represents money that Irving Paper would
g Are there any other MMA Invoices te Irving 9 owe the MMA far haulage, correct?
10 Rallroad that Irving Paper paid Irving Rallroad that 10 A WNo
11 aren't shown here In Exhibit 47 11 Q Okay.
12 A o 12 A They now owe NBSR.
13 Q Okay. Now, I also looked at the trustee's motion 13 Q They now owe NBSR by virtue of the setoff that you
14 here, which Is Exhlbit 2 In your plle, and looking at 14 talked about earlier today?
15 paragraph 9, it -- on page 3, It Indicates in the very 15 A By virtue of the assignments.
16 last sentence of the paragraph, almost all the way 16 Q Al right, So Irving Paper would have paid the Irving
17 down the page, that there were past due Invoices 17 Railroad that amount, but was concerned about the
18 totaling approximately $885,733 that trustee, which 18 hankruptcy fiting and whatever effects that might
19 stands in for MMA, claims are due from the Irving 19 hava?
20 companles, 200 A Correct.
21 A Okay. 24 Q@ And upon - if Irving Paper had paid the Irving
22 Q Sso what I'm wondering is the difference between 885 22 Ratlroad that amount, it would -- Irving's position Is
23 and 761, do you know what happened to that dollar 23 It would justify a setoff and Irving Paper wouldn’t be
24 amount? 24 obligated to pay the MMA?
25 A Yes, Irving Paper still owes it -- 25 A Correct,
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1 Q And that's all under the terms of the same setoff 1 Q The setoff?
2 arrangement that you talked about today? 2 The setoff being the -- these documents, right? I did
3 A Correct. 3 not talk to Mr. Gardner about the assignments.
4 Q Okay. Al right. Tknow I have asked you ahout 4 Q Okay. Oraboutthis -- the process of setoff?
5 accounting books and you have told me that's not your 5 A Orthe process of the setoff.
6 domain, carrect? 6 Q Orabout handling the payable on the books?
7 A Correct. 7 A Correct.
8 Q I'm golng to ask you anyway, though, have you had any 8 Q Extinguishing debts?
a conversations with anyone about how to handle -- let 9 A Corred,
10 me withdraw that. 10 Q And Is it fair to say that you did not instruct anyone
11 We talked earlier about how to handle the " who works for you to have that kind of conversation
12 placement on the books of Irving Paper's payable to 12 with Mr. Gardner?
13 MMA in light of this arrangement, right? 13 A That is correct,
14 MR. LEPENE: Is there a question? 14 Q You're not aware of anyone else having that kind of
15 MR. ROSENTHAL: Well, it ended with a question, 18 conversation with Mr. Gardner?
16 right? 16 A I am notaware of Ik, no.
17 A If you say. Whatever. 17 Q Okay. Do you know If Irving sent a certified return
18 BY MR. ROSENTHAL: 18 recelpt letter stating that the offset would be done?
18 Q Do you recall talking about that earlier? Serlously, 19 A I'mnot aware of it.
20 do you remember me asking you about how Irving handled |20 Q  Is Irving Railroad a member of the American
21 the payable to the MMA on Its books? 21 Assaciation of Rallroads?
22 A Idon't have any knowledge of how they would do that, 22 A Ihave no Idea.
23 but -- 23 Q Do you know if MMA is?
24 Q Right. 24 A I haveno idea.
25 A --veah. 25 Q Do you know if Irving subscribes te the Interline
44 46
1 Q Right. And that's what you told me and that's fine, 1 Settlement System?
2 A Yesh 2 A Ihave noidea.
3 Q 1wantto just ask you separately, though, as between 3 Q Who would know that within Irving?
4 Irving Paper and Irving Railroad in terms of book 4 A Iwould assume the peaple that run the raflway.
5 entries, do you have any Idea how that was handled on 5 Q Okay. Do you know if Irving Railroad subscribes to
6 the books at Irving? 6 the Rallway Accounting Rules?
7 A No. 7 A Ihave noidea,
8 Q It's not your domaln? 8 Q And, agaln, would that be someone within Irving
g A o 9 Rallroad who would know that?
10 Q You didn't have any conversations with anybody about 10 A Thatis correct.
11 that? 11 G Have you ever heard of something called mandatory rule
12 A Ne. 12 1 of the railway accounting rules?
13 Q Did anyone who works for you have any conversations 13 A 1havenot.
14 with the accounting group about that? 14 Q Al right. Now, you're aware, aren't you, that
16 A No, certainly not. 15 Wheeling & Lake Erle Railroad has a security interest
16 Q Aliright. And you personally -- did you talk to 16 in Irving's debt to the MMA?
17 Mr. Gardner about all of this at any point? 17 A I have now, yes.
18 A No. 18 Q Okay. When did you first learn that?
19 MR, LEPENE: Well, all of this? 1¢ A About two weeks ago,
20 BY MR. ROSENTHAL: 20 Q Okay. How did you learn that?
21 Q Al of thls meaning the setoff that we have been 21 A Ilezarned that when our lawyer, Willlam Dever, asked
22 talking about today? 22 me that question.
23 A Well - 23 Q He asked you the question I just asked you?
24 (1 Let me start over. 24 A Yes.
25 A The swap or the setoff? 256 Q Allright. Do you know If anyone else, other than Mr.
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1 Dever, knew that before two weeks ago? 1 address Kelter.joanne@jdirving.com?

2 A Notthat I am aware of, Ican 100 percent assure you 2 MR, LEPENE; Want to paint it out to him?

3 that none of my people knew about It. 3 MR. ROSENTHAL: Sure.

4 @ Okay. And are your people the people within Irving 4 MR. LEPENE: And me, as well.

5 who would know about it? 5 MR, ROSENTHAL: Yeah,

6 A Yes, 6 BY MR. ROSENTHAL:

7 Q Did Irving ever do a UCC search on the MMA? 7 Q Well, so on the left-hand side of the page --

8 A No 8 A Right here you're talking about?

L] MR, LEPENE: Do you know what a UCC search is? g Q Right, exactly.
10 THE WITNESS: Yes, 10 A Where It says endures billing reference?
11 MR. ROSENTHAL: Fair question. 11 Q Exactly.
12 THE WITNESS: Yes, I do. Yes and no. 12 A Yeah. Okay.
13 BY MR. ROSENTHAL: i3 Q Kelter.joanne?
14 Q Search for credit filings? 14 A Yeah.
15 A Yes and no. 16 Q@ That's Joanne Kelter?
16 Q Yes, you know what it is; no, it wasn't done? 16 A Yeah.
17 A Right, 17 Q And it appears again on the right-hand side of the
18 Q Why not? 18 page just a Httle bit down?
19 A  Why? 19 A Yes.
20 Q Well, since I get to ask the questions, your job was 20 Q The date on the bottom right-hand corner of the
21 deaiing with risk, right, you told me earlier? 21 document is 8/30/20127
22 A That's the purpose of the swap, no risk, no credit, no 22 A Yes.
23 risk. 23 Q And actually it says a little closer to halfway up the
24 Q Okay. So given that arrangement, you didn't consider 24 page, attention: loanne Kelter, report printed,
25 that there was any need to assess MMA's credit 25 August 30, 2012, right?

48 50

1 worthiness? 1 A Mm,

2 A Well, there was no credit, so I didn't worry about it. 2 Q So Ms. Kelter anyway had a copy of this as of August

3 Q Okay. 3 30, 20127

4 A Because I had a swap. 4 A She printed it, yeah,

& Q Okay. Iam showing you -- actually, I'm sorry. § Q Do youknow why?

6 (Deposition Exhibit Number 5, Risk Management, 6 A Yeah.

7 was marked for the record.) 7 Q Why?

8 BY MR. ROSENTHAL: 8 A Because it's my instruction that everybody we do

9 Q Now I am showing you Exhibit 5. Have you ever seen g business with we should review files at feast twice a
10 that before? 10 year, so she would be holding -- or getting this
11 A Yes. 1% report, and other reports no doubt, for review as to
i2 Q This is a Dun & Bradstreet report on the MMA? 12 see what kind of shape MMA is in,
13 A That is correct. 13 Q Okay. Now, why do that?
14 Q When did you first see this? 14 A Why?
15 A A couple of weeks ago. 15 Q Yesh.
16 (@ And is this after the discussion that you had with Mr. 16 A Well, because if we're going to do business with a
17 Dever? 17 company and it has nothing te do with credit, it has
18 A Yes, 18 to do with longevity, are these people golng to he
18 O Whois -- well, is there someone named Joanne Kelter 19 around for a whife or are they going bankrupt two
20 at Irving? 20 weeks from now and maybe we shouldn't be doing
21 A Yes, 21 husiness with them, we should go and do business with
22 Q Whoisthat? 22 anocther rallway.
23 A She works for me, 23 Q Okay. So this would stand separately from doing a UCC
24 (Q Okay. You see about maybe a quarter of way down the | 24 search In terms of the --
25 page there are a couple of references to an e~-mail 25 A Oh, yes, yeah.
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1 Q Okay. One of the things that Is contained in this 1 {Deposition Exhibit Number 6, UCC Financing
2 dacument; if you fook toward, let's say, page 11 there 2 Statement, was marked for the record.)
3 is a heading that says public filings; do you see 3 BY MR, ROSENTHAL:
4 that? 4 Q I'm just going to show you Exhibit 6 and just ask you,
5 A Yeah. 5 have you ever seen this before?
6 Q And then it Hists all the UCC filings? 6 A No,Ihave not. Idon'teven know what it is.
7 A Yeah. 7 Q Did you ever talk to the MMA about its obligations to
8 Q Then on page 12, there are two entries showing the 8 the Wheeling & Lake Erie Railroad?
g Wheeling & Lake Erle Company have UCC fillngs as to 8 A No.
10 MMA's accounts and proceeds? 10 Q Did you ever talk to MMA about its status with respect
11 A Yeah. 1 to its creditors?
12 @ Okay. Did you -- well, let me withdraw that. 12 A No, I have not.
13 When Ms, Kelter got this report, did she talk to 13 Q Al right.
14 you about it? 14 MR, ROSENTHAL: T think what I would like to do
15 A She showed me at that time just quickly, yes. 15 is take a break, so off the record.
16 Q Okay. DId you have any discussion about the MMA's 16 {Whereupon there was a break in the deposition at
17 condition? 17 11:31 a.m. and the deposition reconvened at 11:33
18 A No, other than the fact that their condition hasn't 18 a.m.)
19 changed. You can tell that by the first little -- if 19 MR. ROSENTHAL: We don't have anything else. I
20 you look at the front page where It says 6944, right 20 think we would Iike to know how the accounting was
21 there, 21 done, you know, what book entries, if any, were made,
22 Q  Yeah. 22 credits to --
23 A Okay. That means that they're two hairs from 23 MR. LEPENE: Again, I think you have the book
24 bankruptcy. 24 entrigs. I think that -- those sheets are from their
25 Q Okay. 25 ledger, if you will,
52 54
1 A And If you go back and do a report on MMA from the day 1 MR, ROSENTHAL: Yeah,
2 they have bean In existence, you'll see 6944, which 2 MR. LEPENE: I mean, that -- 1 think that is --
3 means they're always two hairs from bankruptcy. Soa 3 those are the accounting entries.
4 credit professicnal, that's what he looks at, or she, 4 MR, ROSENTHAL: So there aren’t financials
5 that's what they look at. They don't bother -- If 5 somewhere?
6 there Is a change of that -- 6 MR. LEPENE: We'll follow up. 1 mean, you will
7 Q Yeah 7 send me an email in terms of --
8 A --then they will go through the 38 pages here to find 8 MR. ROSENTHAL: Yeah.
9 out, well, why was there a change. Okay. Butif a MR. LEPENE: -- what you mean, but --
10 there Is no chanae, if it's the same as it's always 10 MR. ROSENTHAL: Okay.
11 heen, then there is no change. 11 MR. LEPENE: And we will follow up, but my
12 Q Okay. Solt would -- was it Irving's practice to get 12 understanding is, and maybe you can speak to this --
13 this report on the MMA twice a year? 13 because I put the question to Bill. My understanding
14 A well, we get reports on everybody all the time. 14 Is those are the entrles,
15 Q Okay, i5 MR. PAPPAS: And I haven't seen the document
16 A Because that's my palicy. 16 you're talking about, so I can't say.
17 Q Okay. 17 MR. ROSENTHAL: Why don't we do this, I don't
18 A So it could be twice a year, it could be once a year, 18 want to make you guys do this in real time, but T want
19 but it's got to be -- it's got to be, you know, 19 to put on the record that I am going to keep it open
20 consistent, We have got to always know who we are 20 and I didn't want to do that without talking to you
21 doing business with, 24 first to tefl you I'm going to do that and you can --
22 Q Okay. Did you ever see the UCC filings that were 22 sometimes people take offense when they say, you know,
23 refarenced that I showed you a moment ago on page 12? | 23 I'm keeping it open and I don't want to have that
24 A No. 24 erupt, so
25 Q Okay. 25 MR, LEPENE: Well, I think agaln we have got a
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1 hearing scheduled -- 1 today, sir. We are going to keep the deposition open
2 MR, ROSENTHAL: Absolutely, 2 and follow up with Irving with respect to a few things
3 MR. LEPENE: -- for next Thursday? 3 that we think we may need to learn that this witness
4 MR, ROSENTHAL: Yeah. 4 was unable to talk about, And with that, I am
5 MR, LEPENE: And this is in the context of 5 finished for today. Thank you.
8 discavery relating to a motion to approve a 9019 6 MR. LEPENE: COkay, And in response to that, I
7 settlement, so I think there are questions as to the 7 have already made a statement on the record with
8 scope -- 8 respect to our view relative to ongoing discovery, We
q MR. ROSENTHAL: Yeah. 9 would oppose any further deposition of Mr, Hansen, We
10 MR, LEPENE: -- of discovery that would be 10 don't think under the circumstances of the Rule 9019
11 permissible under these circumstances. So, obviously, 11 motion that is before the Court that is scheduled to
12 you can take whatever position you want. 12 be heard next week, there is any need or should be
13 MR. ROSENTHAL: Right. 13 allowed any further discovery of Irving witnesses, but
14 MR. LEPENE: We will object to any further 14 that's an issue that we can address at the appropriate
15 discovery in this matter from any of the Irving 15 time if there -- if an effort is made is take further
16 entities -- 16 discovery.
17 MR, ROSENTHAL: Yeah. 17 MR. ROSENTHAL: Fair enough. We can go off the
18 MR. LEPENE: -- with respect to this because we 18 record.
19 think we have gone far beyond what is required under 19 {The deposition was concluded at 11:41 a.m.)
20 the circumstances. Then if we don't reach -~ if you 20
21 don't agree with that -- 21
22 MR, ROSENTHAL: Yeah. 22
23 MR, LEPENE: -- then we'll go see the judge -- 23
24 MR, ROSENTHAL: Yeah. 24
25 MR, LEPENE: -- basically. 25
56 58
1 MR. ROSENTHAL: Fair enough. Did I cut you off? 1 CERTIFICATE
2 I didn't mean to. 2 I, Melissa L. Commeau, RPR, a Notary Public in
3 MR. LEPENE: No, I don't think so. TFhe other 3 and for the State of Maine, hereby certify that
4 thing that I would point out, you have a deposition 4 the within-named deponent was sworn to testify to
5 scheduled for -- the deposition of Don Gardner 5 the truth, the whole truth, and nothing but the
8 tomorrow -- 6 truth, in the aforementioned cause of action.
7 MR. ROSENTHAL: Right. 7 I further certify that this deposition was
8 MR, LEPENE: -~ in Portland, so our hope would be 8 stenographically reported by me and later reduced
9 that once that deposition is concluded, we will have g to print through computer-aided transcription and
10 completed all of the discovery relating to this 10 that the foregoing is a full and true record of the
1M particular Rule 9019 motion because again our 1 testimony given by the deponent.
12 position, and I want to make this very clear, is that 12 I further certify that I am a disinterested
13 discovery under these circumstances should not be 13 person in the event or outcome of the above-named
14 open-ended -~ 14 cause of action.
15 MR, ROSENTHAL: Yeah. 15 IN WITNESS WHEREOF, I subscribe my hand and
16 MR. LEPENE: -- in that regard, 16 affix my seal this 9th day of October, 2013.
17 MR. ROSENTHAL: Fair enough. 17
18 MR. ANDERSON: So are you limiting your 18
19 deposition to Don Gardner because that wasn't my 19
20 understanding? 20 MELISSA L. COMMEAU, RPR
21 MR. ROSENTHAL: Well, we can go off, 21 NOTARY PUBLIC
22 {Whereupon there was a break in the deposition at | 22 Court Reporter
23 11:37 a,m. and the deposition reconvened at 11:39 23
24 a.m.) 24 My commission expires: February 28, 2015.
25 MR. ROSENTHAL: I have nothing further for you 25




Case 13-10670 Doc 384-5 Filed 10/15/13 Entered 10/15/13 09:59:13 gelesclanasn ..
Exhibit 1 Page 1 of 3 EXHIBIT

UNITED STATES BANKRUPTCY COURT

DISTRICT OF MAINE
In re: )
Montreal Maine & Atlantic Railway Ltd., ; Case No. 13-16670
Debtor. ;
)
NOTICE OF DEPOSITION

PLEASE TAKE NOTICE that on Thursday, October 9, 2013, beginning at 10:00
a.m., counsel for Wheeling & Lake Erie Railway Company, pursuant to Rule 7030 of the

Federal Rules of Bankrupicy Procedure (the “Bankruptcy Rules™), incorporating by

reference Rule 30(b)(6) of the Federal Rules of Civil Procedure (the “Federal Rules™),
and made applicable to this matter pursuant to Bankruptcy Rule 9014(c), will take the
deposition of J.D. Irving, Ltd., Irving Paper Ltd., and Irving Pulp & Paper Ltd.
(colliectively, the “Deponent™) at Rudman Winchell, 84 Harlow Street, Bangor, Maine
04402, upon oral examination before a coust reporier or another officer authorized by la\;v
io administer caths. This deposition will be recorded by stenotype machine and will
continue from day to day until completed. You are invited o attend and cross examine.
In accordance with Rule 30(b)(6) of the Federal Rules, the Deponent is required
to designate one or more officers, directors, managing agents, or other persons who
consent to testify on its behalf, with respect to the specific areas of inquiry set forth in the

aftached Exhibit A. You are mvited to attend and cross-examine.
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Dated: Ovctober 2, 2013 PSR g ¥ S
George 1. Miﬂ::us
Dawvid C. Johmson
Daniel L. Rosenthal

Counsel for Wheeling & Lake Eri¢ Railway
Company

MARCUS, CLEGG & MISTRETTA, P.A.
One Canal Plaza, Suite 600

Portland, ME 04101

207.828.8000
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EXHIBIT A
The matters for examination shall include the following:

1. . The allegations made in the Chapter 11 Trustee’s Motion for Order
Approving Compromise and Settlement With Irving Paper Limited, Irving Pulp & Paper,
Limited, and J.D. Irving (the “90193 Motion”) [D.E. # 307] and the accompanying Exhibit
A

2. The negotiation and drafting of the 9019 Motion.

3. The assignment of claims (the “Claims™) of New Brunswick Southern
Railway Company (“NBSR”™), Eastern Maine Raitway Company (“EMR™), Irving Forest
Products, Inc. (“IFPI”) and/or Maine Northern Railway Company (“MNR”), against
Monireal Maine & Atlantic Railway, Lid., or any affiliate thereof (“MMA™), to 1.D.
Irving, Ltd., Irving Paper Ltd., and/or Irving Pulp & Paper Ltd. and/or any affiliate of any
such entity (collectively, the “Irving Paper Company™).

4. The purpose of, and reasons for, the assignment of the Claims by NBSR,
EMR, and/or MR to the Irving Paper Company.

5. The nature and extent of any payments made to NBSR, EMR and/or MNR
in exchange for, or consideration of, the assignment of the Claims.

6. Wheeling’s business relationship with MMA, including but not limited to
any security interest of Wheeling with respect to MMA’s accounts receivable, inventory
and the proceeds thereof, including proceeds (collectively, the “Collateral™), including,
but not limited, to when and how NBSR, EMR, IFPI, MNR and/or Irving Paper Company
became aware of Wheeling’s security interest in the Collateral.

8. Any nght of setoff or recoupment asserted by NBSR, EMR, IFPI, MNR
and/or Irving Paper Company as to any amounts owned by any one or more of those
entities to MMA and vice versa

9. Any actual setoff or recoupment made by NBSR, EMR, IFPI, MNR and/or
Irving Paper Company with respect to obligations of any of such entities to MMA

S:wAWhesling & Lake Erie RREANKRUPTCY PLEADINGS\DiscoversA13.09 26 Notice of Deposition Irving.docx
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EXHIBIT

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

Inre:
Bk. Ne. 13-10670
MONTREAIL MAINE & ATLANTIC Chapter 11

RAILWAY, LTD.

Debior.

CHAPTER 11 TRUSTEE’S MOTION FOR ORDER APPROVING
COMPROMISE AND SETTLEMENT WITH IRVING PAPER LIMITED,
IRVING PULP & PAPER, LIMITED, AND J. D. IRVING, LIMITED

Robert I. Keach, the chapter 11 trustee in the above-captioned chapter 11 case, moves this
Court for an order, pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure,
approving a compromise and settlement with Irving Paper Limited, Irving Pulp & Paper, Limited,
and J. D. krving, Limited (collectively, “the Irving Entities”) and affiliates of the Irving Entities

(together with the Irving Entities, the “Irving Companies™) on the terms set forth in this motion.

The compromise and settlement resolves a dispute between the chapier 11 trustee and the Irving
Companies concerning the trustee’s attempts to recover money from the Irving Entities pursuant to
the applicable sections of chapter 5 of the Bankruptcy Code. The chapter 11 trustee believes, in
the exercise of his sound business judgment, that approval of the compromise and settlexﬁent is in
the best interest of the estate of Montreal Maine & Atlantic Railway, Ltd. In further support of
this motion, the movant states as follows:

JURISDICTION, VENUE, AND STATUTORY BASIS

1. The District Court has original but not exclusive jurisdiction over this proceeding
pursuant to 28 U.S.C. § 1334(b). Pursuant to 28 U.S.C. § 157 and Rule 83.6 of the District
Court’s local rules, the District Court has authority to refer and has referred this chapter 11 case to

the Bankruptcy Court.
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2. This is a core proceeding pursuant to 28 U.5.C. § 157(b)(2) and the Bankruptcy
Court has constitutional authority to enter final judgment in this proceeding.
3. Venue over this chapter 11 case is proper in this district pursuant to 28 U.S.C.
§ 1408, and venue over this proceeding is proper in this district pursuant to 28 U.S.C, § 1409.
4. The relief sought in this motion is predicated upon Rule 9019 of the Federal Rules

of Bankruptcy Procedure (“Bankruptcy Rules™) and Rules 9013-1 and 9019-1 of the Bankruptcy

Court’s local rules.

BACKGROUND

5. On August 7, 2013 (the “Petition Date™), Montreal Maine & Atlantic Raitway, Ltd.
(“MMA”) filed a voluntary petition for relief under 11 U.S.C. § 101 et seq. MMA’s bankruptey
filing was precipitaied by the train derailment in Lac-Mégantic, Québec on July 6, 2013 (the
“Derailment™). The Derailiment set off several massive explosions, destroyed part of downtown
Lac-Mégantic, and is presumed to have killed 47 people. The Derailment also precipitated the
filing by Montreal Maine & Atlantic Canada Co. (“MMA. Canada™), MMA’s subsidiary, under
Canada’s Companies’ Creditors Arrangement Act.

6. On August 21, 2013, the United States Trustee appointed Robert J. Keach (the
“Trustee™) as the chapter 11 trustee pursuant to 11 U.S.C. § 1163.

7. MMA is a Delaware corporation that, since January 2003, has operated in an
integrated, international shortline freight railroad system (the “System”) with MMA Canada.
MMA and MMA Canada have fully-integrated business operations and accounting, with the
MMA collecting most of the generated revenue and transferring to MMA Canada the funds
required to pay its expenses.

2. The System has 510 route miles of track in Maine, Vermont and Québec and

operates from its head office in Hermon, Maine. The System is a substantial component of the

2
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transportation system of Northern Maine, Noxfthern New England, Québec, and New Brunswick.
Prior to the Petition Date, MMA employed approximately 179 people and operated about 15 trains
daily.

9. As part of its ordinary course operations, MMA, in conjunction with two railroads
affiliated with the Irving Entities, New Brunswick Southern Raitway Company Ltd. (“NBSR™)

and Maine Northern Railway Company (“MNR” and together with NBSR, the “Irving Railroads™)

transport paper, pulp, wood products, and chemicals (the “Irving Freight Shipments™) to and from

manufacturing and processing facilities operated by one or more of the Irving Companies.
Pursuant to haulage agreements among MMA and the Irving Railroads, MMA regularly receives
from and delivers to the Irving Railroads, at interchange points where their respective rail lines
connect, rail cars containing Irving Freight Shipments. In accordance with these haulage
agreements, MMA bills the Irving Companies for the entire amount of freight charges owing with
respect to the Irving Freight Shipments. The Irving Companies coniend that MMA is obligated,
upon receipt of payment, to remit to the Irving Railroads their share of such charges atiributable to
the rail services provided by the Irving Railroads in connection with such shipments. The Irving
Companies are among MMA’s largest customers and the Trustee contends that, as of August 28,
2013, the Irving Companies owed MMA a past due, outstanding balance of approximately
$885,733 on certain invoices. A true and correct copy of an MMA receivables aging is attached
hereto as Exhibit A. The highlighted amounts on Exhibit A represent the past due invoices that
total the outstanding balance of approximately $885,733, which the Trustee claims to be due from
the Irving Companies. |

10.  In addition to the interchange of Irving Freight Shipments, MMA and the Irving

Railroads interchange freight shipments for third party shippers unrelated to the Irving Companies.
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As of August 7, 2013, MMA owed NBSR approximately $2.3 million and MNR approximately
$144,000 for freight charges earned by NBSR and MNR in connection with interline shipments.
11. On August 30, 2013, the Trustee filed the Motion for Order Pursuant to 11 U.S.C.

§ 342(b) [D.E. 124] (the “Section 542(b} Motion™) to recover the outstanding balance of $885,733

from the Irving Companies.’

The Irving Companies raised certain defenses against the Section
542(b) Motion. First, the Irving Companies allege that no money is owed to MMA and therefore
nothing can be recovered pursuant io section 542(b). This allegation is based, in part, on a series
of assignments effectuated on July 12, July 23, and July 30, 2013, pursuant to which NBSR
transferred approximately $1.3 million of NBSR’s claim against MMA 1o the Irving Companies.
Following those assignments, on July 31, 2013 the Irving Companies setoff approximately
$761,000 of the debt owed by MMA against the amount owed by the Irving Companies to MMA.
The Irving Companies contend that section 553(a) does not operate retroactively to Iimit or
disallow a setoff effectuated before the petition date. They also contend that the setoff cannot be
avoided pursuant to 11 U.S.C. § 547(b) and cite, in support of that contention, legislative history
suggesting a Congressional intent to leave setoffs outside the operation of section 547.

12. Second, the Irving Companies and NBSR contend that the parties had a
longstanding agreement and course of dealing that created an implied trust over a substantial
portion of the money paid by the Irving Companies to MMA. In short, they contend that
payments by the Irving Companies would be made only after MMA agreed to make immediate
and concurrent payment of amounts owed by MMA to the Irving Railroads, which included the

Irving Railroad’s share of the freight charges attributable to the Irving Freight Shipments. The

Irving Companies refer to this as the “cash swap.” The parties do not disagree about the existence

! The Section 542(b) Motion also sought relief against Great Northern Paper. That aspect of the Section 542(b)
Motion was resolved by a prior order of the Bankruptcy Court, and is not implicated by this motion.

4
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of the “cash swap” as a longstanding practice; there is disagreement about the correct legal
conclusion or conclusions to be drawn based on the existence of the “cash swap.”

13.  The Trustee believes that NSBR’s transfer of claim to the Irving Companies is
precisely the kind of improper setoff contemplated by section 553(a)(2)(B), and that section 547
operates to avoid that setoff. Further, the Trustee believes that because no written trust agreement
exists between MMA and the Irving Companies, and because MMA was permitted to comingle
the funds paid by the Irving Companies, there can be no bmplied trust agreement. The Irving
Companies contend that a formal trust agreement is not required to create an implied or resulting
trust. Moreover, the Irving Companies dispute the Trustee’s contention that MMA was permitted
to comingle funds paid by the Irving Companies. They maintain that the agreement for a
simultaneous swap of cash was, as a practical matter, intended to prevent the comingling of funds.

14, After the Section 542(b) Motion was filed, the Trustee and the Irving Companies
engaged in formal and informal discovery. They also discussed the relative strengths and
weaknesses of each party’s claims and defenses. The Irving Companies have indicated that, if the
Court were to rule against them on both of their defenses, they would take an appeal.

15.  The Trustee and the Irving Companies have reached a compromise and settlement
to resolve the Section 542(b) Motion. The terms of that compromise and settlement are as
follows:

a. The Irving Companies shall pay (a) $150,000 to MMA’s estate, which payment
shall be made within 2 business days after the entry of an order granting this motion
(assuming that such order is not subject to any stay pending appeal); and (b) $381,000 to
MMA’s estate within 2 business days after an order on this motion has become final and
non-appealable. The total amount payable to the estate on account of the compromise
described herein is $531,000, which is approximately 60% of the estate’s maximum gross

recovery ($885,000);

b. The Irving Companies’ payment of $531,000 will be in full and final
satisfaction of any and all claims and causes of action arising out of the invoices
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attributable to the highlighted amounts on Exhibit A; and the Irving Companies
shall be released from any and all Hability related to such invoices;

c. The Trustee retains his right to bring any and all causes of action against
the Irving Companies with respect to amounts owed by the Irving Companies to
MMA that are not covered by the invoices attributable to the highlighted amounts
on Exhibit A; and

d. The Irving Companies retain their rights to raise any and all defenses with

respect to amounts owed by the Irving Companies to MMA that are not covered
by the invoices attributable to the highlighted amounts on Exhibit A.

RELIEF REQUESTED
16.  Pursuant to Rule 9019(a), the Trustee requests that the Court: (1) approve the
compromise and settlement with the Irving Companies; and (2) approve service of the motion in

the manner set forth herein.

BASIS FOR RELIEF

17.  Rule 9019(a) provides that “fo]n motion by the trustee and after notice and a
hearing, the court may approve a compromise or seftlement.” Fed. R. Bankr. P. 9019(a). This
Court has sound discretion to determine whether the proposed compromise is fair and equitable

and in the best inferest of the bankruptcy estate. See Jeffrey v. Desmond, 70 F.3d 183, 185 (1st

Cir. 1995). In making this determination, the Court should consider: (1) the probability of snccess
in the litigation of the claim being compromised; (ii) the difficulties, if any, to be encountered in
the matter of collection; (iii) the complexity of the litigation involved, and the expense,
inconvenience and delay attending it; and (iv) the paramount interest of creditors and a proper

deference to their reasonable views. See id., at 184; In re High Voltage Eng’g Corp., 397 B.R.

579, 601 (Bankr. D. Mass. 2008). The Jeffrey factors are not, however, exclusive. See In re

Healthco. Int’l, Inc., 136 F.3d 45, 50 (1st Cir. 1998). Deference should be given to the trustee’s

business judgment if the trustee can demonstrate that the settlement falls within a “range of

reasonableness.” In re Fibercore, Inc., 391 B.R. 647, 655 (Bankr D. Mass. 2008).
6
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18.  The Trustee believes that the terms of the compromise and settlement are fair and

equitable, and that such compromise is in the best interest of MMA’s estate. The factors
articulated in Jeffrey warrant approval of the compromise and settlement. The Trustee believes he
has a reasonable probability of successfully litigating the Section 542(b) Motion, but the Irving
Companies have raised novel and nuanced defenses that are, at a minimum, credible. As is the
case with all litigation, there is risk that the Trustee might not prevail. The second Jeffrey factor is
not applicable to this proceeding, because, upon information and belief, the Irving Companies
have sufficient resources to satisfy any judgment that might be entered against them. However,
they have indicated an intent to appeal any adverse judgment and, as a result, any actual recovery
could be months, if not years, down the road. This would unduly burden the estate with farther
expense and cause the Trustee to expend time that could otherwise be effectively utilized in
rflanaging MMA'’s operations.

19.  In addition, a settlement with the Irving Companies also provides other benefits to
the Estate. As mentioned above, MMA has numerous contractual relationships with NBSR. and
MNR, and the Irving Companies are a large customer of MMA. Given the significance of these
relationships and the Irving Companies’ expressed interest in acquiring some of MMA’s assets or
operations, the compromise and settlement represents sound business judgment. Finally, the
settlement amount is approximately 60% of the total outstanding balance owed. Because the costs
associated with continued litigation would necessarily reduce the recovery realiéed, the settlement
amount falls squarely within the range of reasonableness.

20.  Accordingly, the Trustee believes the motion should be granted because the

compromise and settlement is in the best interest of MMA’s estate.
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NOTICE

21.  Notice of this motion was served on the following parties on the date and in the
manner set forth in the certificate of service: (1) the United States Trustee; (2) MMA’s counsel;
(3) the non-insider holders of the twenty (20) largest unsecured claims against MMA or, if
applicable, the lawyers representing such holders; (4) applicable federal and state taxing
authorities; (5) the holders of secured claims against MMA, or if applicable, the lawyers
representing such holders; (6) counsel for the Irving Entities; and (7) others who have, as of the
date of the motion, entered an appearance and requested service of papers in the chapter 11 case.
In light of the nature of the relief requested in the motion, the Trustee requests that the Court
approve service of the motion on the parties set forth above.

WHEREFORE, the Trustee requests that the Court enter an Order: (1) granting this
motion; (2) approving, pursuant to Bankruptcy Rule 9019, the compromise and settlement; (3)
finding that service to the parties and in the manner set forth is appropriate; and (4) granting such
other further relief as may be appropriate.

Dated: October 1,2013 ROBERT J. KEACH,
CHAPTER 11 TRUSTEE OF MONTREAL
MAINE & ATLANTIC RAILWAY, LTD.
By his attorneys:
/s/ Michael A. Fagone
Michael A. Fagone, Esq.
D. Sam Anderson, Esq.
BERNSTEIN, SHUR, SAWYER & NELSON, P.A.
100 Middle Street
P.O.Box 9729
Portland, ME 04104
Telephone: (207) 774-1200

Facsimile: (207) 774-1127
E-mail: mfagone@bernsteinshur.com




Exhibit 2 Page 9 of 9

STVLIS 6V
E0'GL6' LTS
00'ges
00°00ZS
POBESS
0008
00'0%
ogeal'als
9E'POL'ZES
FOPEOPLE
00'0%
SEpgE et
SABT Ot

case 13-10670 Doc 384-6 Filed 10/15/13 Entered 10/15/13 09:59:13 Desc Hansen

S5'6eb' LvEe
0008
00'0%
0o0s
1WA
00°LE8%
921 28'PES
0E°696'L¥$
89'80.'21%
6LovP'0LY
00°0%
8e'6b8'05%
SAEQ 08

£V'96.1°28v%
o06LL'es
00°0%

00°0%
0Ei¥LS
00'8LLLS
05'¢SL'ELS
on0s
S5B66'01S
v5'908'25%
90 ZESPYLY
BE055 B2
SRS

9z'OeE LBES
oo'o0R'eELS
00'0g

00°0%

0008
05'880°L$
05 PSO'VE
00'0%
¥L'89Z'6r

Or'soeELLg

PE'9GH'088
8E°/60°1L818
SREQ 0E

62'9L1 1428
00°0$
00'0%
00°0%

AN L)
STLVLS
00°0%
£9'899'05¢
gL riZiors
80°029'013
000$
80'0vb'g0$
ey

L7302 TET 1S
2628
oorged
00°00%%
0gezis
GLBEL'ES
BZ'688° 0P
e LL8'0LLE
pe'yey' 2618
G9'0£2'691$
D0'seP'00TY
L0881 'v6as
Bl

€102Z/82/8 Beq uny
(Aluo Bunag) yodey Buiby My
Aemjey ONURIY 32 ShLeN .ﬁEEoS_
Halyxg asag  8O'€E:80 ET/TO/OT Palalul  ET/TO/0T Palid4  T-20€ %0Q

AVATIYY NYIHLAOS 8N

QL onNadiar

071 SANYTTO0M SNIAYI

/D - AMY 08 MOMSNNHE MEN
49 TYIETWNOD 10 DNIAMI
H3AdVYd ¥ dNd DNIAHI

0O AYMTIIVY NYIHLYON INIvIY
AVAMTIVE NHIFHINON ANV
AL oNAdIar

WAV 2 dNd SNIAYI

" HaAdVd ONIAY

0L90T-€T 8seD

ol
L/ SOAIN
LsHar
aOOMAYI

L GOOMIN
STIOANI
dINAAH!
N
GOOSIVIN
TLsdiar
drdAN!
SdvdAN]
CVEN i)



Case 13 10670 Doc 384 7 F|Ied '10/15/13 Entered 10/15/13 09 59 13

Exhibit 3 Page 1 of 18

NOTICE QOF ASSIGNMENT

Desc Hansen

EXHIBIT

ey 3

TO: Montreal, Maine & Atlantic Rallway, Led.
15 Iron Road :
Hermon Mg
04401-1136

NOTICE IS HEREBY GIVEN to you that the undersigned has as of

this date assigned absolutely to Irving Forest Products Inc., {the

“Aessignee®), a duly 1ncorporated company, all right title and
interest of the undersigned in and to certain proceeds, sums,
amounts or debts first due or @mecoruing due from you to the
undersigned in the total aggregate sum of one hundred thousand
dollars and 00 cents($100,000.00) ias more particulariy set forth
in a certain Assigoment entered 1nto between the undersigned and
the "Assignee® as of the date heredf.

A copy of the aforementianed #ssignment is amnexed hereto.

FURTHER TAKE NOTICE that all proceeds, sums, amounte and

debts payable by you as afqresald are payable to the Bssignee at
its office at:

Irving Forest Products Inc.
300 Union Strest 6™ FLOOR
P.0O_ Box 3777

Saint John, NE

BE2L 4M3

Attention: Mr. Jim Mehan

Telephone: 506-632-7910

and the Assignee’s receipt thereof:shall be a sufficient discharge
to yvou of and from the sald procegds, sums, amounts and debts so
paid by you to the bRhssignee, and thie HNobtice =shall be vyour
sufficient authority for deing so. .

/f/m fuhi

New Brunswick BOULhETH Railway
Company Limited

DATED as of the 12% day of July, 2.D. 2013

io]%\\3

PR
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ASSIGRMENT :PACKACE
THIS ASSIGHMMENT made as of the irth day of July, A.D., 2013

BY AND BETWEEN:

New Brunswick Southern Railway Company Limited, carrving on business in
the province of New Brumswick, Canads and having an cffice in the city
of Saint John, province of New Brunswick, {hereinafter called the
Yaggignor")

OF THE FIRST PART
- AND --

Irving Forest Products, Inc., carrying on business in the City of Saint
John, and in the province of New Brunswick, (hereinafter called the
"assignes"}

OF THE SECOND PART

THIS INDENTURE WITNESSETH that for and in consideration of the sum of
Cne Dollar {$1.00) of lawful money of iCanada and other good and wvaluable
consideration (the receipt and sufficiency whereof is hereby acknowledged).
the Assigoox does hereby assign, transfer and sst over unto the Agsignee, its
successors and aseigns, the accounts receivable, trade accounts, chooges in
action, proceeds, sum, amounts and/or deébts dus or accruing due az set forth
in Schedule "A® annexed hereto and all its right, title and interest therein
and thereto or arising therefrom, including all rights of action =nd other
rights which might hereafter accrue ino respect of the same {(hereafter
collectively called the "Debtsr}.

TO HAVE AND TGO HOLD the TDebts unto the Assignee, its successors and
assigns absolutely.

AND the Assignor does hereby warvarnt that it has a valid and subsisting
Tight to the Debts, that there are no putstanding assignments, charges or
encunbrances against the Debts, that it bas a good right and full power to
assign the Debts, asz herein provided, that it will not at any time receivs
any payment in respect of the Debts except in trust for the Assignes and that
it will not do or commit any act whereby the Assignee may be prevented,
delayed or hindered from receiving paymént of the Debts.

AND the Assignor doss hereby agree that it shall indemnify and hold
harmlezs the Assignee from and against 211 liability, cost and expense
incurred by the Assignes as a result] of any claim brought against the
hssignee regarding the Debts; provided, however, that in no event shall the
liability of the Assignor exceed the amount of the Debts, that the liability
of the Ahssignor is contingent upon prompt notification by the Agsignee of any
action commenced with respsct Lo the Débts so as to allow the Assignor to
join or otherwise assist 