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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD., 
 

Debtor. 
 

 
 
Chapter 11 
 
Case No. 13-10670-LHK 
 
 

 
TRUSTEE’S MOTION TO EXTEND THE PERIOD FOR ASSUMPTION OR 

REJECTION OF CERTAIN NON-RESIDENTIAL  
REAL PROPERTY LEASES FOR CAUSE  

 
 NOW COMES Robert J. Keach, Esq., the duly appointed trustee in the above-captioned 

chapter 11 case (the “Trustee”), by and through his undersigned counsel, and hereby moves this 

Court for an order (the “Motion”), pursuant to 11 U.S.C. § 365(d)(4), extending the period set 

forth in § 365(d)(4)(A) of the United States Bankruptcy Code (the “Bankruptcy Code”) to 

assume or reject certain non-residential real property leases for cause.  In support of this 

Motion, the Trustee states as follows: 

JURISDICTION, VENUE AND PREDICATES FOR RELIEF 

1. This Court has jurisdiction to entertain this Motion pursuant to 28 U.S.C. §§ 157 

and 1334.  Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.  The 

predicate for the relief sought herein is § 365(d)(4)(B) of the Bankruptcy Code.  This is a core 

proceeding over which the Court has jurisdiction to enter a final order. 

BACKGROUND 

2. On August 7, 2013 (the “Petition Date”), the above-captioned debtor (the 

“Debtor”) filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code.   
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3. On August 21, 2013, the United States Trustee (“U.S. Trustee”) appointed the 

Trustee.  By order dated August 28, 2013, the Court approved the Trustee’s application to 

employ the law firm of Bernstein, Shur, Sawyer & Nelson, P.A. as counsel to the Trustee. 

4. Prior to the Petition Date, the Debtor (or its predecessor in interest) entered into 

certain nonresidential real property leases which can generally be described as follows:1 

(a) Larson Easement.  Prior to the Petition Date, the Debtor’s 
predecessor in interest, Bangor and Aroostook Railroad Company 
(“BAR”), and Arlene L. Larson (“Larson”) entered into that 
certain Release Deed (Easement) dated May 25, 1993 (the 
“Larson Easement”) pursuant to which Larson granted an 
easement over a parcel of land in Medford, Maine to BAR for 
purposes of installation of an underground communications 
transmission system.  A true and accurate copy of the Larson 
Easement is attached hereto as Exhibit A and is incorporated 
herein by reference. 

 
(b) Medford Easement.  Prior to the Petition Date, BAR and the 

Town of Medford, Maine (“Medford”) entered into that certain 
Release Deed (Easement) dated May 26, 1993 (the “Medford 
Easement”) pursuant to which Medford granted an easement over 
a parcel of land in Medford, Maine to BAR for purposes of 
installation of an underground communications transmission 
system.  A true and accurate copy of the Medford Easement is 
attached hereto as Exhibit B and is incorporated herein by 
reference. 

 
(c)    Hermon Office Lease.  Prior to the Petition Date, the Debtor and 

Larry Springer (“Springer”) entered into that certain Commercial 
Lease dated August 1, 2004 (the “Hermon Office Lease”) 
pursuant to which Springer leased a portion of a building in 
Hermon, Maine to the Debtor.  A true and accurate copy of the 
Hermon Office Lease is attached hereto as Exhibit C and is 
incorporated herein by reference. 

 
(d) Jackman Ground Lease.  Prior to the Petition Date, the Debtor 

and the Jackman Utility District (“JUD”) entered into that certain 
Ground Lease dated May 14, 2013 (the “Jackman Ground 
Lease”) pursuant to which JUD leased a parcel of land in 
Jackman, Maine to the Debtor which parcel of land is used for 
loading and unloading railcars.  A true and accurate copy of the 

                                                           
1 The descriptions set forth in the Motion of the agreements at issue are in summary form and nothing set forth 
herein is intended to alter the terms of the actual agreements between the parties.   
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Jackman Ground Lease is attached hereto as Exhibit D and is 
incorporated herein by reference. 

 
(e) Cyr Mountain Lease.  Prior to the Petition Date, the Debtor and 

Judy L. Dionne (“Dionne”) entered into that certain Lease 
Agreement dated January 24, 2013 (the “Cyr Mountain Lease”), 
pursuant to which Dionne leased a parcel of land in Madawaska, 
Maine to the Debtor upon which a radio tower of the Debtor is 
located.  A true and accurate copy of the Cyr Mountain Lease is 
attached hereto as Exhibit E and is incorporated herein by 
reference. 

 
(f) Parkhurst Siding Lease.  Prior to the Petition Date, the Debtor 

and the Cole Land Company, Inc. (“CLC”) entered into that 
certain Lease Agreement dated April 1, 2003 (the “Parkhurst 
Siding Lease”) pursuant to which CLC leased a parcel of land in 
Presque Isle, Maine to the Debtor upon which a radio tower of the 
Debtor is located.  A true and accurate copy of the Parkhurst 
Siding Lease is attached hereto as Exhibit F and is incorporated 
herein by reference. 

 
(g) Bailey Hill Lease.  Prior to the Petition Date, the Debtor and 

Thomas and Eva Young (the “Youngs”) entered into that certain 
Lease Renewal dated July 19, 2012 (the “Bailey Hill Lease”), 
pursuant to which the Youngs renewed a lease for a parcel of land 
in Williamsburg, Maine with an area of approximately 2,500 
square feet upon which a radio tower of the Debtor is located.  A 
true and accurate copy of the Bailey Hill Lease is attached hereto 
as Exhibit G and is incorporated herein by reference (the 
agreements identified in this paragraph 4 hereinafter collectively 
referred to as the “Leases”). 

  
5. Under § 365 of the Bankruptcy Code, the Debtor has certain obligations to 

parties from whom it has leased nonresidential real property.  11 U.S.C. § 365(d).  The 

obligations under § 365 include the obligation to timely perform certain obligations under any 

unexpired lease of nonresidential real property, until such lease is assumed or rejected.  Id.  An 

unexpired lease of nonresidential real property under which the Debtor is the lessee is deemed 

rejected if the Trustee does not assume or reject the unexpired lease within 120 days of the 

order for relief, unless the Court extends the 120-day period for 90 days on the motion of the 

Trustee for cause.  Id.  
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RELIEF REQUESTED 

6. By this Motion, the Trustee seeks an extension of the 120-day period to assume 

or reject the Leases for 90 days under § 365(d)(4)(B) of the Bankruptcy Code for cause. 

BASIS FOR RELIEF 

7. As explained above, under § 365, non-residential real property leases under 

which a debtor is the lessee are deemed rejected in the event the debtor does not assume or 

reject the lease with 120 days of the petition date.  The Court may extend the 120-day period for 

90 days on motion for cause.  Section 365(d)(4)(B) states: 

The court may extend the period determined under subparagraph (A), prior 
to the expiration of the 120-day period, for 90 days on the motion of the 
trustee or lessor for cause. 

 
11 U.S.C. § 365(d)(4)(B)(i).  Effectively, “Section 365(d)(4) [. . .] requires non-consensual 

assumption of an unexpired lease of nonresidential real property in a chapter 11 case no later 

than 210 days after the petition date[.]”  In re Eastman Kodak Co., 495 B.R. 618, 621 (Bankr. 

S.D. N.Y. 2013).  Factors that should be taken into account for determining cause under 

subsection (d)(4) include: 

(a) Is the lease a primary asset central to the reorganization?  
 
(b) Does the debtor need additional time to act intelligently in 
 making the judgment to assume or reject? 
 
(c) Is the lease in question one of a number of business properties 
 whose acceptance or rejection requires additional time for study 
 and determination? 
 
(d) Has the debtor complied with its post petition obligations under 
 the lease pursuant to section 365(d)(3)? 
 
(e) How will the debtor’s continued possession of the premises 
 affect the lessor? 
 

In re Perfectlite Co., 116 B.R. 84, 86 (Bankr. N.D. Ohio 1990). 
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 8. Applying the Perfectlite factors to the Leases makes evident that cause exists to 

extend the period to assume or reject.  The Leases are important to operation of the Debtor’s 

business, and are therefore valuable assets to the estate critical to successful reorganization.  

Under the Larson Easement and the Medford Easement, the Debtor is granted easements that 

allow it to, in turn, grant a contiguous easement to AT&T Corporation (“AT&T”) for 

communications infrastructure.  In consideration for this contiguous easement granted by the 

Debtor to AT&T, the Debtor is paid a substantial amount of income on an annual basis.  The 

Hermon Office Lease houses the Debtor’s headquarters in Hermon, Maine, without which the 

Debtor could not function absent serious and impractical inconvenience.  The Jackman Ground 

Lease covers the area in Jackman where the Debtor maintains and operates its railroad transload 

center for purposes of storing, loading and unloading round wood logs and milled lumber for 

their transfer between tractor trailers and railcars.  The Jackman railroad transload center is 

important to the Debtor’s operations; lumber cargo represents a significant amount of the 

Debtor’s business operations, and Jackman is a strategic location for the interchange of this 

material from trucks to railcars.  The Cyr Mountain Lease, the Parkhurst Siding Lease and the 

Bailey Hill Lease are leases for three parcels of land on which the Debtor has radio towers.  

These radio towers allow the Debtor to effectively communicate organizational issues, and also 

serve as hosts for other telecommunications devices for other local communications companies. 

9. The Trustee is currently contemplating a sale of the Debtor’s operations, and 

needs additional time to both fully develop the sale process and intelligently determine, as a 

part of that process, whether any potential purchaser would be interested in having some or all 

of the Leases assigned to the purchaser as an aspect of the sale.  Making the Leases available to 

buyers will likely increase the value of the Debtor’s assets as it will allow the buyer to take the 

assets without any interruption in business operations. 
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10. The Debtor is current on all payments under the Leases:  Monthly payments due 

under the Hermon Office Lease for August, September, October and November 2013 have been 

made (or are scheduled to be paid); the quarterly payment under the Jackman Ground Lease are 

current; annual payments under the Medford Easement and the Larson Easement were made on 

May 6, 2013 and June 6, 2013, respectively; the 2013 annual payment for the Cyr Mountain 

Lease has been made; monthly payments due under the Parkhurst Siding Lease for August, 

September and October 2013 have been made; and the ten-year term payment due under the 

Bailey Hill Lease was made at the beginning of the term in 2012. 

11. For the aforementioned reasons, the Trustee believes that cause exists to extend 

the time period to assume or reject the Leases by 90 days for cause as provided for by § 365.   

NOTICE 

12. Notice of this Motion was served on the following parties on the date and in the 

manner set forth in the certificate of service: (a) the U.S. Trustee; (b) Debtor’s counsel; (c) 

parties receiving notice via CMECF; (d) counterparties to the Leases that are the subject of this 

Motion; (e) others who have, as of the date of the Motion, entered an appearance and requested 

service of papers in the case.  The Trustee respectfully requests that the Court find such notice 

to constitute fair, adequate, and sufficient notice of all matters set forth in this Motion. 

 WHEREFORE, the Trustee respectfully requests that this Court enter an Order, pursuant 

to 11 U.S.C. § 365(d)(4)(B), granting this Motion and granting such other and further relief as 

this Court deems just and equitable. 

 

Dated:  November 1, 2013 ROBERT J. KEACH, Trustee for the 
Estate of MONTREAL MAINE & 
ATLANTIC RAILWAY, LTD. 
     
   

        By his attorneys: 
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       /s/ Sam Anderson, Esq.   

Michael A. Fagone, Esq. 
D. Sam Anderson, Esq. 
BERNSTEIN, SHUR, SAWYER & NELSON 
100 Middle St., PO Box 9729 
Portland, Maine 04104-5029 
(207) 774-1200 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD., 
 

Debtor. 
 

 
 
Chapter 11 
 
Case No. 13-10670-LHK 
 
 

 
ORDER GRANTING THE TRUSTEE’S MOTION TO EXTEND THE PERIOD FOR 

ASSUMPTION OR REJECTION OF CERTAIN NON-RESIDENTIAL  
REAL PROPERTY LEASES FOR CAUSE 

 
 This matter having come before the Court on the Trustee’s Motion to Extend the Period 

for Assumption or Rejection of Certain Non-Residential Real Property Leases for Cause (the 

“Motion”), filed by Robert J. Keach, the duly appointed trustee in the above-captioned chapter 

11 case, after such notice and opportunity for hearing as was required under the Bankruptcy 

Code, 11 U.S.C. § 101 et seq. and the Federal Rules of Bankruptcy Procedure, this Court 

having conducted a hearing on the Motion on December 5, 2013, after due deliberation and 

sufficient cause appearing therefore, it is hereby ORDERED, ADJUDGED, and DECREED 

that: 

1. The Motion is granted.  

2. The 120-day period to assume or reject the Leases is hereby extended for 90 

days.1 

 

Dated:       _______________________________ 
       The Honorable Louis H. Kornreich 
       United States Bankruptcy Judge for the 
       District of Maine 
 

                                                           
1 Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Motion. 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD., 
 

Debtor. 
 

 
 
Chapter 11 
 
Case No. 13-10670-LHK 
 
 

 
NOTICE OF HEARING 

 
 The Trustee for Montreal, Maine & Atlantic Railway Ltd., by and through his attorneys, 
has filed the Trustee’s Motion to Extend the Period for Assumption or Rejection of Certain 
Non-Residential Real Property Leases For Cause (the “Motion”).   
 
 Your rights may be affected.  You should read these papers carefully and discuss them 
with your attorney.  If you do not have an attorney, you may wish to consult one. 
 
 If you do not want the Court to approve the Motion, then on or before November 19, 
2013 you or your attorney must file with the Court a response or objection explaining your 
position.  If you are not able to access the CM/ECF Filing System, your response should be 
served upon the Court and Trustee’s counsel at: 

Alec Leddy, Clerk 
United States Bankruptcy Court for the District of Maine 

202 Harlow Street 
Bangor, Maine 04401 

 
and 

 
Michael A. Fagone, Esq. 

Bernstein, Shur, Sawyer & Nelson, P.A. 
100 Middle Street 

P.O. Box 9729 
Portland, Maine 04104 

 
 If you do have to mail your response to the Court for filing, you must mail it early 
enough so that the Court will receive on or before November 19, 2013.   

 You may attend the hearing with respect to the Motion scheduled to be held at the 
United States Bankruptcy Court for the District of Maine, 202 Harlow Street, Bangor, Maine on 
December 5, 2013 at 10:00 a.m.   

 If you do not have a copy of the Motion, you may request one from the Trustee’s 
attorneys by submitting a written request to: D. Sam Anderson, Esq., Bernstein, Shur, Sawyer 
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& Nelson, P.A., 100 Middle Street, P.O. Box 9729, Portland, Maine 04104-5029, 
sanderson@bernsteinshur.com.   

 If you or your attorney do not take these steps, the Court may decide that you do not 
oppose the relief sought in the Motion and may enter an order granting the requested relief. 

 
Dated:  November 1, 2013   ROBERT J. KEACH, 
       CHAPTER 11 TRUSTEE OF MONTREAL 
       MAINE & ATLANTIC RAILWAY, LTD. 
       By his attorneys: 
        
        
        
       _/s/ Sam Anderson, Esq.___________ 
       Michael A. Fagone, Esq. 
       D. Sam Anderson, Esq. 
       BERNSTEIN, SHUR, SAWYER & NELSON 
       100 Middle St., PO Box 9729 
       Portland, Maine 04104-5029 
       (207) 774-1200 
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