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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

In re: )
)

Montreal Maine & Atlantic Railway Ltd., ) Case No. 13-10670
)
)

Debtor.
)

WHEELING & LAKE ERIE RAILWAY COMPANY’S OBJECTION TO MOTION FOR
ORDER (I) AUTHORIZING ASSIGNMENT OF TAX CREDITS AND
(1) GRANTING RELATED RELIEF

Wheeling & Lake Erie Railway Company (“Wheeling”) hereby objects to the above-
referenced motion [D.E. 463] (the “Motion”) filed by the Trustee® insofar as the relief requested
therein would authorize a disposition or use of Wheeling’s collateral without providing adequate
protection for the same. Wheeling does not object to a sale or assignment per se of the 45G Tax
Credits but objects to any use or disposition of the 45G Tax Credits or proceeds thereof in
contravention of Wheeling’s security interest therein.

ARGUMENT

1. As this Court is aware, Wheeling claims a valid, perfected first-priority security
interest in the Debtor’s accounts and all rights to payments (including Payment Intangibles), as
well as proceeds thereof, pursuant to that certain Security Agreement dated June 15, 2009, by
and between, inter alia, the Debtor and Wheeling. The Security Agreement, a copy of which is
attached hereto as Exhibit A, defines Wheeling’s collateral (the “Collateral”) as including:

the following personal property of Debtor [i.e., defined as the Debtor and certain

of its affiliates collectively], wherever located, and inuring to the benefit of or

owned by the Debtor now, or arising at any time in the future and wherever
located as follows: A. All Accounts and other rights to payment (including

Capitalized terms not defined herein shall have the meaning set forth in the Motion.

z Wheeling does not object to the Trustee’s request for an expedited hearing with respect to the Motion.
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Payment Intangibles), whether or not earned by performance, including but not
limited to, payment for property or services sold, leased, rented, licensed, or
assigned. This includes any rights and interests (including all liens) that Debtor
may have by law or agreement against any account debtor or obligor of Debtor. . .
. C. All additions, accessions, substitutions, replacements, products to or for, and
all cash or non-cash proceeds of any of the foregoing, including insurance
proceeds.

See Exhibit A, 8 Il. Terms used in the Security Agreement but not defined therein have the
meaning of such term as used in the Maine Uniform Commercial Code (the “Maine UCC”), as
amended from time to time, and codified in Title 11 of the Maine Revised Statutes Annotated.

3

See Exhibit A, 8 I.C. This includes, in relevant part, terms such as “account” and “payment

intangible.™

2. The Motion apparently seeks authority to continue a pre-petition arrangement
with KMSI whereby “KMSI agreed to make payments to the Debtor in relation to 2013 in the
aggregate amount of up to $2,884,000[.]” Motion, § 10 (emphasis added).> Wheeling
understands from the Motion that such payment obligations are for the assignment of certain 45G

Tax Credits to KMSI “pursuant to that certain Track Maintenance Agreement (the “Agreement”)

by and between the Debtor, KMSI, and Montreal, Maine & Atlantic Corp.” Motion, 1 10. The

The Maine UCC defines the term “account,” in relevant part, as follows:

(2). “Account,” except as used in “account for,” means a right to payment of a monetary
obligation, whether or not earned by performance:
(a). For property that has been or is to be sold, leased, licensed, assigned or otherwise disposed of;
(b). For services rendered or to be rendered; [. . .]
“Account” includes health-care-insurance receivables. “Account” does not include: rights to
payment evidenced by chattel paper or an instrument; commercial tort claims; deposit accounts;
investment property; letter-of-credit rights or letters of credit; or rights to payment for money or
funds advanced or sold, other than rights arising out of the use of a credit or charge card or
information contained on or for use with the card.

11 M.R.S.A. § 9-1102(2).

4 The Maine UCC defines the term “payment intangible” as “a general intangible under which the account
debtor's principal obligation is a monetary obligation.” 11 M.R.S.A. § 9-1102(61).
> Wheeling has not seen the documents underlying the Debtor’s arrangement with KMSI and derives its

understanding from the Trustee’s representations in the Motion.

2
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Motion suggests that a precondition to payment from KMSI is the Debtor’s certification of the
amount of qualified railroad track maintenance expenditures made during the relevant time
period for the accrual of the 45G Tax Credits. Motion, § 11. “The Debtor has already certified
the amount of qualified railroad track maintenance expenditures made during the first and second
quarters of 2013, and currently needs to certify expenditures, and receive payment from KMSI,
for July through October 2013.” Motion, { 11 (emphasis added). If the Motion is approved, the
“Trustee expects that the Debtor will certify $842,417.65 in qualified railroad track maintenance
expenditures for the third quarter and October, and would receive payment of that amount from
KMSI.” Motion, § 12 (emphasis added).

3. Upon information and belief, under the Agreement, if approved by the Court, the
Debtor will (or presently does) hold a right to payment from KMSI arising from the assignment
of the 45G Tax Credits to KMSI. This right to payment constitutes “accounts” and/or “payment
intangibles” and therefore constitutes Wheeling’s Collateral. See Exhibit A.

4. The Trustee may not use or dispose of Wheeling’s Collateral without compliance
with 11 U.S.C. 8 363, and otherwise without providing adequate protection of Wheeling’s
interest therein.

5. Wheeling objects to the Motion insofar as it proposes a use or disposition of
Wheeling’s Collateral without its consent, or an order of this Court, and/or without the provision
of adequate protection for such use or disposition.

6. In summary, while Wheeling does not object to entry of an order pursuant to the
Motion authorizing the Trustee to sell and assign the 45G Tax Credits, Wheeling respectfully

submits that any such order must also require the segregation of the proceeds of such assignment,
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and a prohibition upon the use of disposition thereof, without the consent of Wheeling or a
further order of this Court providing adequate protection to Wheeling.

REQUIREMENTS OF D. ME. LBR 9013-1(f)

7. In general, Wheeling is without knowledge or information concerning the facts
pertaining to the existence and availability of the 45G Tax Credits or the terms of any contractual
arrangements with KMSI, and accordingly denies such allegations. Wheeling reserves all of its
rights in respect thereof. In all other respects, the Motion alleges jurisdictional facts that are not
in dispute, or makes conclusions of law, and Wheeling makes no response thereto.

CONCLUSION

For the foregoing reasons, Wheeling objects to so much of the relief requested in the
Motion as would permit the Trustee to use or dispose of the proceeds of assignment of the 45G
Tax Credits without the consent of Wheeling, or a further order of this Court providing adequate
protection to the interests of Wheeling in such proceeds.

Dated: December 9, 2013 [s/ George J. Marcus
George J. Marcus

David C. Johnson
Andrew C. Helman

Counsel for Wheeling & Lake Erie Railway
Company

MARCUS, CLEGG & MISTRETTA, P.A.
One Canal Plaza, Suite 600

Portland, ME 04101

207.828.8000
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CERTIFICATE OF SERVICE

I, Karen A. Stone, hereby certify that | am over eighteen years old and that I caused a true

and correct copy of the above document to be served upon the parties and at the addresses set
forth on the Service List attached hereto either electronically or via first class mail, postage
prepaid, on the 9™ day of December, 2013.

/s/ Karen A. Stone
Karen A. Stone
Paralegal

Mailing Information for Case 13-10670

Electronic Mail Notice List

The following is the list of parties who are currently on the list to receive email notice/service
for this case.

D. Sam Anderson  sanderson@bernsteinshur.com,
acummings@bernsteinshur.com;sspizuoco@bernsteinshur.com;astewart@bernsteinshur.
com

Richard Paul Campbell  rpcampbell@campbell-trial-lawyers.com,
mmichitson@campbell-trial-lawyers.com

Roger A. Clement, Jr.  rclement@verrilldana.com,
nhull@verrilldana.com;bankr@verrilldana.com

Daniel C. Cohn  dcohn@murthalaw.com, njoyce@murthalaw.com

Maire Bridin Corcoran Ragozzine mcorcoran@bernsteinshur.com,
sspizuoco@bernsteinshur.com;astewart@bernsteinshur.com;acummings@bernsteinshur.
com;kfox@bernsteinshur.com

Keith J. Cunningham  kcunningham@pierceatwood.com,
mpottle@pierceatwood.com;rkelley@pierceatwood.com

Debra A. Dandeneau , arvin.maskin@weil.com

Joshua R. Dow  jdow@pearcedow.com,
rpearce@pearcedow.com;lsmith@pearcedow.com

Michael A. Fagone  mfagone@bernsteinshur.com,
acummings@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteinshur.
com;kquirk@bernsteinshur.com;kfox@bernsteinshur.com

Daniel R. Felkel dfelkel@troubhheisler.com

Jeremy R. Fischer  jfischer@dwmlaw.com, aprince@dwmlaw.com

Isaiah A. Fishman ifishman@krasnowsaunders.com,
ryant@krasnowsaunders.com;cvalente@krasnowsaunders.com

Peter J. Flowers  pjf@meyers-flowers.com

Christopher Fong  christopherfong@paulhastings.com

5
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Taruna Garg tgarg@murthalaw.com, cball@murthalaw.com;kpatten@murthalaw.com
Jay S. Geller  jgeller@maine.rr.com

Craig Goldblatt  craig.goldblatt@wilmerhale.com

Frank J. Guadagnino  fguadagnino@clarkhillthorpreed.com

Michael F. Hahn  mhahn@eatonpeabody.com,
clavertu@eatonpeabody.com;dcroizier@eatonpeabody.com;jmiller@eatonpeabody.com
Andrew Helman ahelman@mcm-law.com, bankruptcy@mcm-law.com

Paul Joseph Hemming phemming@briggs.com, pkringen@briggs.com

Seth S. Holbrook  holbrook_murphy@msn.com

Nathaniel R. Hull  nhull@verrilldana.com, bankr@verrilldana.com

David C. Johnson  bankruptcy@mcm-law.com, djohnson@mcm-law.com

Jordan M. Kaplan jkaplan@zwerdling.com, mwolly@zwerdling.com

Robert J. Keach  rkeach@bernsteinshur.com,
acummings@bernsteinshur.com;jlewis@bernsteinshur.com;astewart@bernsteinshur.com
;kquirk@bernsteinshur.com

Curtis E. Kimball  ckimball@rudman-winchell.com, jphair@rudman-
winchell.com;cderrah@rudmanwinchell.com

Andrew J. Kull  akull@mittelasen.com, ktrogner@mittelasen.com

George W. Kurr  gwkurr@grossminsky.com, tmseymour@grossminsky.com

Alan R. Lepene  Alan.Lepene@ThompsonHine.com,
Cathy.Heldt@ThompsonHine.com

Edward MacColl  emaccoll@thomport.com,
bbowman@thomport.com;jhuot@thomport.com;eakers@thomport.com

Benjamin E. Marcus  bmarcus@dwmlaw.com,
hwhite@dwmlaw.com;dsoucy@dwmlaw.com

George J. Marcus  bankruptcy@mcm-law.com

Patrick C. Maxcy patrick.maxcy@dentons.com

John R McDonald  jmcdonald@briggs.com, mjacobson@briggs.com

Kelly McDonald  kmcdonald@mpmlaw.com, kwillette@mpmlaw.com

James F. Molleur  jim@molleurlaw.com,
all@molleurlaw.com;tanya@molleurlaw.com;jen@molleurlaw.com;barry@molleurlaw.c
om;kati@molleurlaw.com;martine@molleurlaw.com;julie@molleurlaw.com

Ronald Stephen Louis Molteni  moltenir@stb.dot.gov

Victoria Morales  Victoria.Morales@maine.gov,

rhotaling@clarkhillthorpreed.com, Toni.Kemmerle@maine.gov,ehocky@clarkhill.com,N
athan.Moulton@maine.gov,Robert.Elder@maine.gov

Stephen G. Morrell  stephen.g.morrell@usdoj.gov

Kameron W. Murphy  kmurphy@tuethkeeney.com, gcasey@tuethkeeney.com

Office of U.S. Trustee  ustpregion01.po.ecf@usdoj.gov

Richard P. Olson  rolson@perkinsolson.com,
jmoran@perkinsolson.com;lkubiak@perkinsolson.com

Jeffrey T. Piampiano  jpiampiano@dwmlaw.com,
aprince@dwmlaw.com;hwhite@dwmlaw.com

Jennifer H. Pincus  Jennifer.H.Pincus@usdoj.gov

William C. Price  wprice@clarkhill.com, rhotaling@clarkhillthorpreed.com

Joshua Aaron Randlett  jrandlett@rwlb.com, kmorris@rwlb.com
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Elizabeth L. Slaby  bslaby@clarkhillthorpreed.com

John Thomas Stemplewicz  john.stemplewicz@usdoj.gov

Deborah L. Thorne  deborah.thorne@btlaw.com

Timothy R. Thornton  pvolk@briggs.com

Mitchell A. Toups matoups@wagttlaw.com, jgordon@wgttlaw.com
Pamela W. Waite  pam.waite@maine.gov

Jason C. Webster  jwebster@thewebsterlawfirm.com,
dgarcia@thewebsterlawfirm.com;hvicknair@thewebsterlawfirm.com

e William H. Welte wwelte@weltelaw.com

e Elizabeth J. Wyman liz.wyman@maine.gov, liz.wyman@maine.gov

Manual Notice List

The following is the list of parties who are not on the list to receive email notice/service for this
case (who therefore require manual noticing/service). You may wish to use your mouse to select
and copy this list into your word processing program in order to create notices or labels for these
recipients.

Shaw Fishman Glantz & Towbin LLC

Wystan M. Ackerman
Robinson & Cole LLP
280 Trumbull STreet
Hartford, CT 06103

Daniel Aube
308 St-Lambert Street
Sherbrooke, QU J1ICON9

Steven J. Boyajian

Robinson & Cole LLP

One Financial Plaza, Suite 1430
Providence, Rl 02903

Allison M. Brown

Weil, Gotshal & Manges LLP
301 Carnegie Center, Suite 303
Princeton, NJ 08540

Craig D. Brown

Meyers & Flowers, LLC

3 North Second Street, Suite 300
St. Charles, IL 60174
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Luc A. Despins

Paul Hastings, LLP
75 East 55th Street
New York, NY 10022

Michael R. Enright
Robinson & Cole, LLP
280 Trumbull Street
Hartford, CT 06103

Alan S. Gilbert
233 South Wacker Drive, Suite 7800
Chicago, IL 60606

Stephen Edward Goldman
Robinson & Cole LLP
280 Trumbull STreet
Hartford, CT 06103

Marcia L. Goldstein

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Eric M. Hocky

Clark Hill Thorp Reed
2005 Market Street
Suite 1000
Philadelphia, PA 19103

Robert Jackstadt

Tueth, Keeney, Cooper, Mohan & Jackstadt
101 West Vandalia, Suite 210
Edwardsville, IL 62025

Robert J. Keach

Bernstein Shur Sawyer & Nelson
100 Middle Street

P.O. Box 9729

Portland, ME 04104

Arvin Maskin

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153
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Stefanie Wowchuck McDonald
233 South Wacker Drive, Suite 7800
Chicago, IL 60606

Dennis M. Ryan

Faegre Baker Daniels LLP

90 South 7th St Ste 2200
Minneapolis, MN 55402-3901

Virginia Strasser

Surface Transportation Board
395 E Street, S.W.
Washington, DC 20423

Diane P. Sullivan

Weil, Gotshal & Manges LLP
301 Carnegie Center, Suite 303
Princeton, NJ 08540

Robert D. Thomas
49 Park Street
Dexter, ME 04930

Verrill & Dana, LLP

One Portland Square

P.O. Box 586

Portland, ME 04112-0586

Victoria Vron

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Frederick J. Williams
74 Bellevue Street
Compton, QU JOB 1L0

Michael S. Wolly

Zwerdling, Paul, Kahn & Wolly, PC
1025 Connecticut Ave., N.W
Washington, DC 20036

Wrongful Death, Personal Injury, Business, Property and Environmental Clients as of
9/1/13
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SECURITY AGREEMENT

AGREEMENT made this 15th day of June, 2009, by and between MONTREAL,
MAINE & ATLANTIC CORPORATION, a Delaware corporation with a place of business in
Hermon, Penobscot County, Maine, MONTREAL, MAINE & ATLANTIC RAILWAY ,
LTD., a Delaware corporation with a place of business in Hermon, Penobscot County, Maine,
and whose mailing address is 15 Iron Road, Hermon, ME 04401, MONTREAL, MAINE &
ATLANTIC CANADA CO., a Nova Scotia corporation with a place of business in Montreal,
Quebec, Canada, and LMS ACQUISITION CORPORATION, a Delaware corporation with a
place of business in Hermon, Penobscot County, Maine (hereinafter coliectively called "Debtor™)
and WHEELING & LAKE ERITE RAILWAY COMPANY, a Delaware corporation with a
place of business at BreWster, Ohio, and whose mailing address is 10 East First Street, Brewster,

OH 44613 (hereinafter called "Secured Party").

Section L Security Interest.

A. Debtor hereby grants to Secured Party a security interest in the Collateral
described in Section II of this Agreement to secure the payment and performance of the
Obligations defined in this Agreement. This Security Agreement is entered into with respect to
transactions involving business and commercial purposes.

B. This Security Agreement secures the following Obligations:

(1)  all obligations of Debtor to Secured Party evidenced by a Line of Credit
Note of substantially even date in the original principal amount of Six Miltion Doltars
and No Cents ($6,000,000.00), as the same may be amended or extended (hereinafter
referred to as "the Note") and all instruments, documents or agreements referenced or
defined therein (such Note and other agreements being hereinafter collectively referred to
as the "Loan Documents™);

(2)  any and all other liabilities of Debtor to Secured Party of every kind and
description, direct or indirect, absolute or contingent, due or to become due, now existing
or hereafter arising, and whether arising out of or under the Note, Loan Documents
bereunder, or any other evidence of indebtedness of any kind or description;

(3)  all costs incurred by Secured Party, directly or indirectly, for maintenance
or preservation of the Collateral or to enforce any of Secured Party's rights under this
Agreement or with respect to the Obligations or any of Secured Party's rights or remedies
with respect to Debtor and/or any guarantor or other person liable for any of the
Obligations, including, without limitation, reasonable attorneys fees and expenses
incurred by attorneys for Secured Party;


KStone
Rectangular Exhibit Stamp
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(4)  all obligations under any renewal, replacement, substitution, addition,
modification, or extension of any of the foregoing; and

(5}  any of the foregoing that arises after the filing of a petition by or against
Debtor under the Bankruptcy Code, even if the obligations do not accrue because of the
automatic stay under Bankmptcy Code § 362 or otherwise.

"Obligations” include obligations to perform acts and refrain from taking action as well as
obligations to pay money.

C. Any term used in the Maine Uniforma Commercial Code (Title 11, Maine Revised
Statutes Annotated) as amended from time to time ("UCC™) and not defined in this Agreement
shall have the meaning given to the term in the UCC.

D. To the extent Debtor uses proceeds of a loan fiom Secured Party to purchase
Coliateral, Debtor's repayment of the loan shall apply on a "first-in-first-out” basis so that
payment will be made in the chronological order that Debtor purchased such Collateral.

Section II. Collateral,

The Collateral of this Security Agreement is the following personal property of Debtor,
wherever located, and inuring to the benefit of or owned by the Debtor now, or arising at any

time in the future and wherever located as follows:

A. All Accounts and other rights to payment (including Payment Intangibles),
whether or not earned by performance, including but not limited to, payment for property or
services sold, leased, rented, licensed, or assigned. This includes any rights and interests
(including all liens) that Debtor may have by law or agreement against any account debtor or

obligor of Debtor.

B. All Inventory

C. All additions, accessions, substitutions, replacements, products to or for, and all
cash or non-cash proceeds of any of the foregoing, including insurance proceeds.

Section HI.  Debtor’s Representations and Warranties.

Debtor represents and warrants as follows:

A. Debtor has rights in or the power to transfer the Collateral, and Debtor has good
and marketable title to the Collateral, free from any adverse claims, liens, security interests,
encumbrances, or restrictions on pledge or transfer, except as created by this Agreement.

B. All information furnished by Debtor to Secured Party concerning the Collateral is,
or will be at the time the same is furnished, accurate and complete in all material respects.
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C. The office where Debtor keeps its records concerning Accounts is Hermon,
Maine. Debtor will not remove any such records from Hermon, Maine, without the written

consent of Secured Party.

D. All Collateral is located solely in the State of Maine, and shall not be removed
from that location without the prior consent of Secured Party.

E. Debtor's exact legal name, place of residence (if Debtor is an individual), chief
executive office, and state of incorporation or registration (if applicable) are as set forth in the
first paragraph of this Security Agreement.

F. Until the Obligations are satisfied in full, Debtor agrees that it will not merge into
or consolidate with any other entity or otherwise change Debtor's business structure, or sell all or
substantially all of Debtor's assets, or change the state where Debtor is located, or change *
Debtor's name, without prior written notice to and consent of Secured Party.

SectionIV.  Accounts.

A. So long as Secured Party does not request that the account debtors be notified of
the assigmment of Accounts to Secured Party, Debtor shall receive all amounts due for services
rendered or goods sold and shall make collections of all Accounts, and Debtor shall have full
dominion and control over such proceeds and Accounts. Debtor will use all reasonable and

diligent effort to collect Accounts when due.

B. At any time before or after default by Debtor hereunder, Debtor, when requested
in writing by Secured Party, shall assign or endorse the Accounts, and all amounts due to Debtor
for services rendered or goods sold, to Secured Party; shall notify account debtors that the
Accounts have been assigned and should be paid to the Secured Party; and shall deliver to
Secured Party, promptly upon receipt, all amounts due for services rendered or goods sold
received by Debtor. Debtor, shall upon request of Secured Party, account for and pay over or
deliver to Secured Party all such sums received from account collections and, pending such
payment or delivery to Secured Party, Debtor will hold all such money and other proceeds in
trust for Secured Party separate and apart from, and without in any manner commingling the
same with, Debtor's funds, and Debtor will not use the same in the conduct of Debtor's business

or for any other purpose.

C. At the time any Account becomes subject to a security interest in favor of Secured
Party, Debtor warrants that such Account shall be valid and undisputed and that there shall be no
setoffs or counterclaims against such Account except for disputes that may arise in the ordinary
course of business have no material effect (financial or otherwise) in the aggregate upon Debtor.

Section V. Taxes, Assessments and Governmental Charpes.




Case 13-10670 Doc 470-1 Filed 12/09/13 Entered 12/09/13 12:46:43 Desc Exhibit
A - Security Agreement Page 4 of 10

Debtor will pay promptly when due all taxes, assessments and governmental charges
imposed upon Debtor or Debtor's Collateral, including without limitation, income, excise, sales,

and use taxes.

Section VI.  Prohibition on Other Security Interests or Financing Statements.

Except as expressly permitted by Secured Party, Debtor will not permit or suffer to exist
any other security interest in or lien upon the Collateral nor any financing statement covering the
Collateral o be on file in any public office except the financing statement in favor of Secured
Party. Debtor will defend the Collateral against all claims and demands of all persons at any time
claiming the same or any interest therein. Secured Party, in the name of Debtor, may contest any
claims made against Debtor wherein an adverse decision would impair Secured Party's security.

Section VII. Reports, Examinations, Inspections.

A. Debtor will immediately notify the Secured Party of any event causing loss or
depreciation in value of the Collateral, and the amount of such loss or depreciation. Debtor will
upon the request of Secured Party at any reasonable time furnish to Secured Party a report
showing all Accounts and all other information relating to the Accounts as Secured Party may

request.

B. Debtor will provide Secured Party with all such financial reports and data as
required in the Loan Documents, and in addition, Debtor shall deliver such financial reports and
data pertaining to the Collateral as Secured Party may reasonably request from time to time.
Secured Party shall be entitled at its own expense to have audits made of Debtor during business
hours by independent accountants, and to examine, inspect and make extracts from Debtor's

books, electronically stored data, and other records.

C. Debtor and Secured Party may each inspect any Collateral in the other party's
possession, at any time, upon reasonable notice.

Section VIIL Costs and Expenses Paid by Secured Party.

A, If Debtor fails to do so, Secured Party may, at its option, pay for, taxes,
assessments or other charges on the Collateral; may discharge any security interest in or lien
upon the Collateral. Any such payment made or expense incurred by Secured Party shall be
added to the indebtedness of Debtor to Secured Party, shall be payable on demand, and shall be

an Obligation secured by this Agreement.

B. Debtor shall pay to Secured Party on demand any and all expenses, including
legal expenses and reasonable attorneys fees, incurred or paid by Secured Party for any purpose
related to the Collateral or the Obligations, including, without limitation, expenses for (1)
defending any claims against the Collateral; (2) enforcing any rights of Secured Party under this
Agreement; (3) commencing, defending, intervening in or taking any other action in or with
respect to any litigation or arbitration proceeding, including any bankruptcy, insolvency, or
similar proceeding, relating to the Debtor or the Collateral.
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Section IX.  Financing Statements: Perfection.

A. Debtor authorizes Secured Party to file financing statements, amendments and
continuations in its name at any time and from time to time until all Obligations secured hereby
are paid in full, and in addition, Debtor agrees to execute a financing statement pursuant to the
UCC in form satisfactory to Secured Party. Debtor shall pay all costs of filing any and all
financing, continuation, or termination statements with respect to the security interest created by

this Agreement.

B. So long as Debtor is not in defauit, Debtor shall have possession of the Collateral,
except as expressly provided otherwise in this Agreement, and except to the extent Secured Party
chooses to perfect its security interest in any Collateral by possession in addition to the filing of a
financing statement. If any Collateral is in the possession of a third party, Debtor shall join with
Secured Party in notifying the third party of Secured Party's security interest and obtaining an
acknowledgment from the third party that it is holding the Collateral for the benefit of Secured

Party.

C. Debtor will cooperate with Secured Party in obtaining control with respect to any
Collateral consisting of Accounts.

Section X. Events of Default,

Debtor shall be in defauit under this Agreement upon the happening of any of the
following events:

A. Any default by Debtor in the payment or performance of any of the Obligations,
including the occurrence of any event of default as defined or set forth in the Loan Documents,

subject to any applicable notice and cure provisions;

B. Debtor's failure to observe or perform any other covenant or agreement contained
in this Security Agreement;

C. If applicable, any default under the terms of any guaranty held by or in favor of
Secured Party of the indebtedness secured hereby, or under any agreement providing collateral

for any such guaranty;

D. Breach by Debtor of, or the incorrectness of any representation or warranty
contained in this Security Agreement, the Note, Loan Documents, or any of the other Obligations
or any other agreement between Debtor and Secured Party;

E. Debtor shall be involved in financial difficulties as evidenced by:

(D an attachment made on the Collateral or other assets of Debtor that is not
discharged within thirty (30) days from the making thereof; or
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2} an admission in a written notice by Debtor to Secured Party of Debtor’s
inability to pay Debtor’s debts generally as they become due; or

(3) the making of an assignment by Debtor for the benefit of creditors; or

4 Debtor consenting to the appointment of a receiver fox all or a substantial
part of Debtor's property; or

(5) Debtor filing a petition in bankruptcy or for reorganization or the adoption
of an arrangement under any federal or state bankruptcy or insolvency law, or the entry of
an order for relief, or the entry of a court order without the consent of Debtor appointing a
receiver or trustee for all or a substantial part of Debtor's property or for any other judicial
modification or adjustment of the rights of creditors, which order is not vacated, set aside,
or stayed within sixty (60) days of the date of its entry; or Debtor’s insolvency meaning
either that Debtor's liabilities exceed assets or that Debtor is unable to pay debts as the
same come due;

F. Material uninsured loss, theft, substantial damage, destruction or encumbrance of
airy of the Collateral. :
G. The encumbering or hypothecation or sale of any of the issued or authorized to be

issued shares of stock of the Debtor, whether direct or indirect, and however occurring or arising.

H. Debtor or any guarantor of any of the Obligations is convicted of any offense that
could result in the forfeiture of the Collateral, or the Collateral is subject to an order of forfeiture.

I Secured Party receives a report from the Secretary of State of Maine or the
Secretary of State of any other state where Debtor is located or where any Collateral is located
indicating that Secured Party's security interest is not prior to all other security interests or other

interests reflected in the report.

Section XI. Remedies.

A. If any event of default has occurred, the Secured Party may declare all
Obligations secured hereby to be immediately due and payable and may exercise any and all
rights and remedies available at law or in equity, including those available under the provisions
of the Maine Uniform Commercial Code, and Secured Party shall have the right to pursue all
such remedies separately, successively, or simultaneously. Secured Party may require Debtor to
assemble the Collateral and make it available to Secured Party at a place to be designated by
Secured Party. Debtor shall not be entitled to possess any of the Collateral after default, and
Secured Party may enter upon and inio the premises where Collateral may be located and remove
the same. Such repossession shall not affect Secured Party's right to retain all payments made by
Debtor prior thereto. Secured Party's acceptance of any payment subsequent to Debtor's default
shall not affect any rights or obligations hereunder with respect to any subsequent payments or

defaults,
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B. Secured Party shall give such notice of any private or public sale or other
disposition of Collateral as may be required by the UCC. Any requirement of reasonable notice
shall be met, if notice is sent to Debtor or other person entitled thereto at least ten (10) days
before the time of any sale or disposition of the Collateral, or any act contemplated.

C. Debtor shall pay to Secured Party on demand any and all expenses, including
legal expenses and reasonable attorneys' fees, incurred or paid by the Secured Party in protecting
or enforcing any rights of the Secured Party hereunder, including expenses incurred in taking
possession of the Collateral, storing, and disposing of the same, or collecting the proceeds
thereof.

D. If Secured Party elects to take possession of the Collateral, Secured Party shall
have the right to continue to operate and manage Debtor's business for such period of time as
Secured Party deems necessary in order to attempt to sell all of the Collateral as a going

business.

E. Any proceeds of collection or enforcement or sale or other disposition of
Collateral shall be applied first to expenses and reasonable attorneys' fees incurred by Secured
Party and then to the satisfaction of the Obligations in such order as Secured Party may, in its
sole discretion, determine, and Debtor shall remnain lable for any deficiency.

F. After default, Secured Party may sell, lease, or otherwise dispose of any of the
Collateral in its then present condition and Secured Party has no obligation to clean or repair the
Collateral prior to sale. Secured Party may comply with any applicable state or federal law
requirements in connection with a disposition of the Coflateral. Secured Party may sell the
Collateral without giving any warranties as to the Collateral. Secured Party may specifically
disclaim any warranties relating to title, possession, quiet enjoyment and the like. Any
procedures allowed by this paragraph shall not be considered adversely to affect the commmercial

reasonableness of any sale of the Collateral.

G. No delay in accelerating the maturity of any Obligation or in taking any other
action with respect to any event of default shall affect the rights of Secured Party later to take
such action, and no waiver 4s to oné event of default shall affect Secured Party's rights as to any

other default.

H. Secured Party has no obligation to attempt to satisfy the Obligations by collecting
them from any other person liable for them. Secured Party may release, modify, or waive any
collateral provided by any other person to secure any of the Obligations, all without affecting
Secured Party's rights against Debtor. Debtor waives any rights it may have to require Secured
Party to pursue any third party for any of the obligations.

L Secured Party may exercise any rights or remedies set forth in the Loan
Documents.

Section XII. Miscellaneous Provisions.
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A. This Agreement may be amended only by the written agreement of Secured Party
and Debtor. This Agreement, together with the Loan Documents, is the entire agreement of
Debtor and Secured Party concerning the subject matter hereof. This Agreement restates the
grant of security interests set forth in the Note and the other Loan Documents.

B. Debtor agrees to execute and deliver such additional documents and to do all such
additional acts as Secured Party may reasonably request in order to evidence or perfect or
maintain the priority of the security interest granted in this Agreement, or to effectuate the rights
of Secured Party under this Agreement.

C. Any notice required by this Agreement shall be deemed to have been sufficiently
given when a record has been (1) deposited in any United States postal box, with postage prepaid
and properly addressed to the intended recipient, (2) received by telecopy, (3) received through
the internet; or (4) personally delivered.

D. All rights of Secured Party bereunder shall inure to the benefit of the successors
and assigns of Secured Party and all obligations of Debtor hereunder shall bind all persons who
become bound as a debtor to this Security Agreement. Secured Party does not consent to any
assignment by Debtor except as expressly provided in this Agreement.

E. This Security Agreement and all of the rights, remedies and duties of Secured
Party and Debtor shall be governed by the laws of the State of Maine, except to the extent that
the Maine Uniform Commercial Code provides for the application of the law of the state where
Debtor is located.

F. If any provisions of this Agreement should be found to be void, invalid, or
unenforceable by a court of competent jurisdiction, that finding shall only affect the provisions
found to be void, invalid, or unenforceable, and shall not affect the remaining provisions of this

Agreement.

Section XTI, Jury Trial Waiver.

DEBTOR AND SECURED PARTY AGREE THAT NEITHER OF THEM NOR ANY
ASSIGNEE OR SUCCESSOR SHALL (A) SEEK A JURY TRIAL IN ANY LAWSUTT,
PROCEEDING, COUNTERCLAIM OR ANY OTHER ACTION BASED UPON, OR
ARISING OUT OF, THIS AGREEMENT, ANY RELATED INSTRUMENTS, OR THE
DEALINGS OR THE RELATIONSHIP BETWEEN OR AMONG ANY OF THEM, OR (B)
SEEK TO CONSOLIDATE ANY SUCH ACTION WITH ANY OTHER ACTION IN WHICH
A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. THE PROVISIONS OF THIS
PARAGRAPH HAVE BEEN FULLY DISCUSSED BY DEBTOR AND SECURED PARTY,
AND THESE PROVISIONS SHALL BE SUBJECT TO NO EXCEPTIONS. NEITHER
DEBTOR NOR SECURED PARTY HAS AGREED WITH OR REPRESENTED TO THE
OTHER THAT THE PROVISIONS OF THIS PARAGRAPH WILL NOT BE FULLY
ENFORCED IN ALL INSTANCES.
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IN WITNESS WHEREOF, the parties hereto have caused this instrument to be executed under
seal as of the day and year first above written.
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WITNESS: MONTREAL, MAINE & ATLANTIC
CORPORATION

By:

- Donald Gardner /
Is (o

Hereunto Duly Authorized

MONTREAL, MAINE & ATLANTIC RAILWAY,
LTD.

By:

/%, Donald Gardner /
Its (£
Hereunto Duly Authorized

MONTREAL MAINE & ATLANTIC CANADA

WWA/

M Donald Gardner
Its Céo
Hereunto Duly Authorized

" Bonald Cardner

T / '/ Its (’/Fc
; Hereunto Duly Authorized

DEBTORS

WHEELING & LAKE ERIE RAILWAY
COMPANY

e IR N

Its Hereunto Duly Authorized
SECURED PARTY

10



