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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

Inre:
Montreal Maine & Atlantic Railway Ltd., Case No. 13-10670

Debtor.

N N N N N N

WHEELING & LAKE ERIE RAILWAY COMPANY’S MEMORANDUM OF LAW IN
SUPPORT OF ENFORCEMENT OF ITS SECURITY INTEREST IN ALL PROCEEDS
OF THE TRACK MAINTENANCE AGREEMENT, FILED PURSUANT TO THE
COURT’S ORDER DATED DECEMBER 17, 2013

Following a hearing held before the Court held on December 11, 2013, with respect to
the Trustee’s Motion for Order (1) Authorizing Assignment of Tax Credits and (1) Granting

Related Relief [D.E. 463] (the “Motion”) and Wheeling & Lake Erie Railway Company’s

(“Wheeling”) objection thereto [D.E. 470] (the “Objection”), the Court entered its order granting
the Motion [D.E. 511] (the “Order”), subject to further proceedings to determine the validity,
nature and extent of the security interest of Wheeling in and to the proceeds of the sale of the tax
credits, the “Net Funds,” as further defined in the Order. Accordingly, the Court set a discovery
schedule, a schedule for briefing, and a hearing date for the purpose of determining the validity,
priority, and extent of Wheeling’s security interest in and to the Net Funds. This Memorandum
of Law is filed pursuant to the Order and in support of the enforcement of Wheeling’s valid,
perfected and enforceable security interest in the entirety of the Net Funds.

INTRODUCTION

1. In a case that presents many complexities, the matter now before the Court and

discussed in this Memorandum can be decided by the straightforward application of controlling



Case 13-10670 Doc 576 Filed 01/21/14 Entered 01/21/14 16:29:04 Desc Main
Document  Page 2 of 31

First Circuit precedent, as set forth in Cadle v. Schlichtmann, 267 F.3d 14 (1% Cir. 2001) to facts
that are not in dispute.

2. In a nutshell, in 2009, Wheeling obtained a valid, perfected and first priority
security interest in all accounts, payment intangibles, and other “rights to payment” owned or
thereafter acquired by the Montreal, Maine & Atlantic Railway, Ltd. (the “Debtor”), as well as
their proceeds. These accounts and other rights to payment included an agreement, the Track
Maintenance Agreement (the “TMA”), that the Debtor had entered into with KM Strategic
Investments, LLC (“*KMSI”), in April of 2013, four months prior to August 7, 2013 (the
“Petition Date”). Pursuant to the TMA, the Debtor assigned to KMSI the right to claim certain
federal tax credits associated with the Debtor’s performance of maintenance on its domestic
railroad track and to which it would otherwise be entitled. In exchange, KMSI agreed to pay to
the Debtor a portion of the value of the tax credits so assigned.

3. At the hearing held on December 11, 2013, the Court approved the Debtor’s
continued performance of this agreement and its acceptance of payments from KMSI arising
thereunder. These payments, amounting to the net amount of $490,513 (i.e., the “Net Funds™),
are now held in escrow by the Debtor pending a ruling by this Court on Wheeling’s claim that it
is entitled to receive these payments as proceeds of its prepetition collateral. And that is exactly
what Schlictmann (as well as the law as articulated in many other jurisdictions, including the
Fourth, Seventh, and Eight Circuits) requires. Under Schlictmann, the Net Funds, including that
portion attributable to post-petition maintenance expenditures, are proceeds of the TMA, which
in turn is an account, a payment intangible and/or other right to payment in which Wheeling has
a valid and perfected, pre-petition security interest. As proceeds, they are preserved for the

benefit of Wheeling under § 552(b)(1) of Title 11 of the United States Code (the “Bankruptcy
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Code”). Moreover, because no post-petition proceeds under the TMA were generated by the
expenditure of assets that might otherwise have been distributed to unsecured creditors, there is
no room for application of the “equitable” qualification in 8§ 552(b)(1). This Court is required,
by law, to order that the entirety of the Net Funds be turned over to Wheeling as proceeds of its
prepetition collateral.

FACTUAL BACKGROUND

l. Facts Related To Wheeling’s Valid, Perfected and First Priority Security Interest In
The Debtor’s Rights To Payments Under The Track Maintenance Agreement.

4. Wheeling claims a valid, perfected and first-priority security interest in and to all
of the Debtor’s accounts, payment intangibles, and all other rights to payments, as well as
proceeds thereof, pursuant to that certain Security Agreement dated June 15, 2009, by and
between, inter alia, the Debtor and Wheeling. The Security Agreement, a copy of which is
attached hereto as Exhibit A, defines Wheeling’s collateral (the “Collateral”) as:

the following personal property of Debtor [i.e., defined as the Debtor and certain
of its affiliates collectively], wherever located, and inuring to the benefit of or
owned by the Debtor now, or arising at any time in the future and wherever
located as follows: A. All Accounts and other rights to payment (including
Payment Intangibles), whether or not earned by performance, including but not
limited to, payment for property or services sold, leased, rented, licensed, or
assigned. This includes any rights and interests (including all liens) that Debtor
may have by law or agreement against any account debtor or obligor of Debtor. .
.. C. All additions, accessions, substitutions, replacements, products to or for,
and all cash or non-cash proceeds of any of the foregoing, including insurance
proceeds.

See Exhibit A, 8 1l (emphasis added). The Security Agreement is, by its terms, governed by
Maine law. See Exhibit A, 8 XIL.LE. Terms used in the Security Agreement but not defined
therein have the meanings of such term as used in the Maine Uniform Commercial Code (the

“Maine UCC”), as amended from time to time, and codified in Title 11 of the Maine Revised
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Statutes Annotated. See Exhibit A, § I.C. This includes, in relevant part, terms such as
*account” and “payment intangible”.

5. Under the Maine UCC, the term “account” is defined, in relevant part, as follows:

“Account,” except as used in “account for,” means a right to payment of a

monetary obligation, whether or not earned by performance: (a). For property that

has been or is to be sold, leased, licensed, assigned or otherwise disposed of; (b).

For services rendered or to be rendered; [. . . ] “Account” does not include: rights

to payment evidenced by chattel paper or an instrument[.]

11 MRSA 9-1102(2).

6. As defined in the Maine UCC, a payment intangible is a “general intangible under
which the account debtor’s principal obligation is a monetary obligation”. 11 M.R.S.A.
§ 9-1102(61). In turn a “general intangible” is:

any personal property, including things in action, other than accounts, chattel

paper, commercial tort claims, deposit accounts, documents, goods, instruments,

investment property, letter-of-credit rights, letters of credit, money, and oil, gas or

other minerals before extraction. “General intangible” includes payment

intangibles and software.
11 MRSA § 9-1102(42).

7. The Security Agreement secures indebtedness of the Debtor to Wheeling in the
form of advances made under a line of credit, the principal balance of which, as of the Petition
Date, was $6,000,000.

8. Wheeling perfected its security interest against the Debtor (a corporation
organized under Delaware law, and therefore “located” in Delaware for the purposes of
perfection, as provided by 8§ 9-1307(5) of the Maine UCC) by filing a UCC-1 financing

statement with the Secretary of State of Delaware on or about August 25, 2009. A true and

accurate copy of that UCC-1 Financing Statement is attached hereto as Exhibit B.
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I1. Overview Of Section 45G Tax Credits And Facts Related To The Track
Maintenance Agreement Between The Debtor And KMSI.

9. Under Section 45G of the Internal Revenue Code (Title 26 of the United States
Code), certain classes of domestic railroads can earn tax credits that may be used to offset federal
income tax liability. Such credits are based upon and tied to the taxpayer-railroad’s making
qualified expenditures for the repair and maintenance of domestic railroad track. The Internal
Revenue Code recognizes, however, that some railroads may not have sufficient taxable income,
or sufficient federal tax liability, to make such tax credits valuable. As such, it permits such
railroads to “assign”, for consideration, the right to take tax credits to other railroads so that these
other entities may claim tax credits with respect to maintenance expenditures and thereby
effectuate a valuable right of offset. That is precisely the situation in this case: the Debtor, not
having appreciable federal tax liability, assigned its rights to KMSI, so that KMSI could claim
the applicable tax credits. In exchange, KMSI agreed to pay money to the Debtor.

10.  This agreement between the Debtor and KMSI is memorialized in the TMA dated
April 26, 2013." A copy of the TMA s attached hereto as Exhibit C. Under the TMA, the
Debtor agreed to permit KMSI to claim federal tax credits under Section 45G with respect to
qualified maintenance expenditures made by the Debtor, and certified by the Debtor to KMSI,
with respect to the Debtor’s track. The TMA did not obligate the Debtor to undertake any
qualified maintenance expenditures, recognizing that the Debtor ordinarily budgets for and
expects to undertake such expenditures in the ordinary course of its business to ensure the
reliable and safe operation of its Track (including by avoiding regulatory sanctions that could
halt business operations). Rather, the parties agreed that KMSI would be entitled to claim the tax

credits arising from the expenditures both parties expected the Debtor to make in the ordinary

! MMA’s parent, Montreal, Maine & Atlantic Corporation, guarantied MMA’s obligations under the TMA.
5
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course of its business (referred to in the TMA as “Qualified Expenditures”). See Exhibit C,
Article 1.02(c)(v). In exchange for this exclusive right to claim the tax credits arising from the
Debtor’s Qualified Expenditures, KMSI agreed to pay the Debtor up to $2,884,000, subject to a
pro-rata reduction of the purchase price if the actual Qualified Expenditures totaled less than
what the parties expected.

11.  Consistent with its historical practice, the Debtor planned for and undertook track
maintenance work throughout 2013, thereby creating Qualified Expenditures that generate tax
credits under Section 45G of the Internal Revenue Code. Pursuant to the TMA, KMSI paid the
Debtor (and Trustee) as agreed, both before and after the Petition Date. On a net basis, KMSI
ultimately paid the Debtor 47.5% of the Qualified Expenditures.? The Net Funds at issue in this
case ($490,513.63) represent the payment by KMSI to the Debtor pursuant to the TMA of 47.5%
of the Qualified Expenditures for the period June 1, 2013 through December 31, 2013 (less the
sum of $19,000 previously disbursed by the Trustee to Wheeling pursuant to the Order of this

court approving a settlement with the Irving Companies.).

1. KMSI’s Payments To The Trustee Pursuant To The Track Maintenance
Agreement.

12. It is undisputed that the Net Funds represent payments by KMSI to the Trustee
pursuant to the TMA, and are therefore proceeds of the Debtor’s right to payment under the

TMA.2 In the Motion, the Trustee expressly sought authority from this Court to continue the

2 Under the TMA, the Debtor was obligated to return 52.5% of that amount in the form of “shipping credits”

that KMSI could use to transport freight on the Debtor’s railroad line, or could redeem for cash.
3 The Maine UCC defines the term “proceeds” as follows:

“Proceeds” means the following property: (a). Whatever is acquired upon the sale, lease, license,
exchange or other disposition of collateral; (b). Whatever is collected on or distributed on account
of collateral; (c). Rights arising out of collateral[.]

11 M.R.S.A. § 9-1102(64)(a)-(c).
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Debtor’s performance under the TMA and to collect payments due thereunder. In the Order, that

authority was granted. Discovery in this case reveals that indeed, the payments made by KMSI,

the Net Funds, were payments made on account of and pursuant to the TMA.

13.

For example, in post-petition e-mails between the Debtor’s chief financial officer,

Donald Gardner, and Mark Mickelson, the broker who arranged the TMA between the Debtor

and KMSI (the “Broker”), the two said as follows:

“Now that we are operating under the protection of [the] bankruptcy court, |
would like to have [KMSI] consider continuing the funding of our current
agreement.” E-mail from the Debtor’s chief financial officer, Donald Gardner, to
Mark Mickelson, the Broker (as defined in the Motion), dated August 27, 2013,
re: 45G.

“So KMSI has proposed that the parties simply complete performance under the
contract in 2013[.]” E-mail from M. Mickelson to D. Gardner, dated November
21, 2013, re: 45G KMSI go forward.

These e-mails are collectively attached hereto as Exhibit D.

14.

Moreover, the Motion unequivocally reflects the intention of the Debtor and

KMSI to seek permission from this Court for the continued performance under the TMA:

10.

[. .. ] Pursuant to the Agreement [referred to herein as the TMA], KMSI

agreed to make payments to the Debtor in relation to 2013 in the aggregate
amount of up to $2,884,000 (the “2013 Expenditure Commitment”). [. . .]

11.  The Debtor has already certified the amount of qualified railroad track
maintenance expenditures made during the first and second quarters of 2013, and
currently needs to certify expenditures, and receive payment from KMSI, for July
through October 2013.

12.  The Trustee seeks authority to continue operating under the Agreement
through the end of October 2013, as it will provide an additional source of
revenue to the Debtor. The Trustee expects that the Debtor will certify
$842,417.65 in qualified railroad track maintenance expenditures for the third
quarter and October, and would receive payment of that amount from KMSI. [. . .]

Motion, 1 10-12 (emphasis added).
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15. The Trustee’s request was granted, and the Order (entered into with approval of
the Trustee), set the discovery, briefing, and hearing schedule with respect to the present dispute:
6. The Trustee and Wheeling expressly reserve all of their respective rights
with respect to the application and use of the money from the assignment of the
45G Tax Credits and the Remaining 45G Tax Credits obtained by the Trustee
and/or the Debtor pursuant to the Agreement after payment of any commission
earned by the Broker and segregation and payment of funds owed to KMSI under
the Agreement. Any and all money received by the Debtor and/or the Trustee in
relation to the assignment of the 45G Tax Credits and the Remaining 45G Tax
Credits after payment of any commission earned by the Broker and Segregation
and payment of funds owed to KMSI under the Agreement (the “Net Funds”)
shall be held in escrow pending determination of the Trustee’s and Wheeling’s

respective rights in and to such Net Funds. [. . . .]
Order, 1 6 (emphasis added). The hearing set for January 23, 2013, “to determine the validity,
priority, and extent of Wheeling’s security interest in and to the Net Funds|,]” is, by virtue of the
definition of Net Funds, a hearing to determine Wheeling’s security interest in net payments
received on account of the TMA. Order, § 7.

16. Subsequently, the Debtor sent two certifications to KMSI, as required under the
TMA, to provide the payment amount to KMSI (the “Certifications”). Like the certifications
delivered to KMSI before the Petition Date, the Certifications were made using the same form
attached to the TMA as Exhibit B. Copies of the Certifications and related invoices are attached
hereto as Exhibit E. The Certifications requested payment of $842,418 (invoice 2013-03) and
$274,937 (invoice 2013-04), respectively, but are otherwise the same in all material respects.
One such Certification states as follows:

The undersigned (the “Railroad”) makes and delivers this certificate to request

KM STRATEGIC INVESTMENTS, LLC (“KMSI”) make payments for the

assignment of track miles (solely for purposes of Section 45G) under the terms of

that certain Track Maintenance Agreement dated as of April 26, 2013, among

KMSI and the Railroad (the “Track Maintenance Agreement”). [.. .]

The undersigned hereby requests KMSI to make payments in the aggregate
amount of $842,418 under the Track Maintenance Agreement to Railroad in the
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amount identified on Schedule 1, and certifies that Railroad has made

expenditures during 2013 that are Qualified Expenditures in the amounts specified

thereon.
Exhibit E (emphasis added). The Debtor’s financial records produced during discovery and
excerpted in relevant part as Exhibit F attached hereto, reflect that the Trustee made the
following two deposits of funds paid under the TMA following delivery of the Certifications: (i)
deposit 10377 in the amount of $842,418, from Koch Minerals LLC (upon information and
belief, this entity is an affiliate of KMSI), on December 19, 2013; and (ii) deposit 10378 in the
amount of $274,937 from Koch Minerals LLC, on December 20, 2013.

17.  Pursuant to the TMA and the Order, the Debtor refunded to KMSI 52.5% of these
payments (the value of the shipping credits), resulting in Net Funds of $490,513 being retained
by the Debtor. There can be no doubt that the payments made by KMSI to the Debtor, i.e. the
“Net Funds,” are “proceeds” of the TMA, as that term is defined in the Security Agreement and

Maine UCC.

OVERVIEW AND SUMMARY OF WHEELING’S LEGAL ARGUMENT

18.  The monies payable to the Debtor pursuant to the TMA meet the definitions of
*account” or “payment intangible” or “right to payment” under the Security Agreement and the
Net Funds are plainly proceeds thereof. Consequently, Wheeling’s security interest extends to
the Net Funds pursuant to the Security Agreement and 8§ 552(b)(1) of the Bankruptcy Code. The
TMA constitutes an agreement between the Debtor and KMSI pursuant to which KMSI
purchases and pays for the right to claim tax credits on account of the Debtor’s Qualified
Expenditures for track maintenance. Under applicable definitions in the Security Agreement and
the Maine UCC, the Debtor’s rights to payment from KMSI pursuant to the TMA constitutes

either an “account” (a “right to payment of a monetary obligation, whether or not earned by
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performance”), a “payment intangible” (*a general intangible under which the account debtor’s
principal obligation is a monetary obligation™), or other “right to payment” as described in the
Security Agreement. 11 M.R.S.A. 8 9-1102(2) & (61). It does not matter which one it is;
Wheeling has a valid, perfected and first priority security interest in all of them and proceeds.
Further, the entirety of the Net Funds constitute payments made to the Debtor by KMSI pursuant
to the TMA. This is evident from the Trustee’s admissions in the Motion, the terms of the Order,
and the foregoing review of materials produced by the Debtor in discovery. See {{ 12-17, supra.

19. While there can be no doubt but that all of the Net Funds constitute payments “on
account of” or “arising out of” the TMA, and thus “proceeds” of the TMA within the meaning of
the Maine UCC, Wheeling expects that the Trustee may attempt to distinguish between payments
that became due by reason of Qualified Expenditures made by the Debtor in different time
periods. These time periods are likely to be (i) prior to the Petition Date; (ii) between the
Petition Date and October 18, 2013, the date that the Debtor ceased using accounts receivable
that were collateral for Wheeling to fund its operations; and (iii) after October 18, 2013 and
through December 31, 2013, during which time the Debtor funded its operations primarily from
the proceeds of a loan from Camden National Bank. While the Maine UCC makes no
distinction, for the purpose of identifying “proceeds”, among the various sources of funds that
might have been used to pay for performance by a debtor under a contract and thereby create
“proceeds”, it is clear that virtually all maintenance expenditures made between June 1 and
October 18, 2013, were funded from proceeds of Wheeling collateral. Wheeling has determined
through discovery that the amount of such expenditures during this time period totals
$355,381.07. Wheeling’s collateral consisted of all of the Debtor’s accounts receivable, its

inventory, and all of its other rights to payment of every kind and nature that generated revenues

10
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(such rights include “accounts” and “payment intangibles”). As such, virtually all revenues of
the Debtor between June 1 and October 18, 2013 represented proceeds of Wheeling collateral
and were the only source for Qualified Expenditures for track maintenance during such period.
If the source of funds were at all relevant, then Wheeling’s perfected lien in proceeds of the
TMA would be not less than $355,381.07.

20. But, of course, under applicable law, the source of funds utilized by a debtor for
its contract performance is irrelevant for the purpose of identifying the “proceeds” of contract
performance. As such, payments based on Qualified Expenditures made between October 18,
2013 and December 31, 2013, a time period in which the Debtor presumably relied primarily
(although not exclusively) on proceeds of borrowings under its line of credit from Camden
National Bank, are nevertheless proceeds of the Debtor’s rights to payment under the TMA and
thus collateral for Wheeling. Simply put, under the Security Agreement and the Maine UCC, all
of the Net Funds are “proceeds” of the Debtor’s rights to payment under the TMA, and Wheeling
has a valid, perfected, and first priority security interest in the entirety of these funds, no matter
how performance of the underlying agreement, the TMA, was funded. The Court should enter
an order directing payment of the Net Funds to Wheeling in partial satisfaction of its secured
claims in these proceedings.

ARGUMENT

l. Wheeling Is Entitled To The Entirety Of The Net Funds Escrowed Pursuant To The
Order Because Such Funds Are Wheeling’s Collateral.

A. Wheeling Holds A Valid, Perfected and First Priority Security Interest In All
Of The Debtor’s Accounts, Rights To Payment, And Other Rights And
Interests Against Account Debtors Or Obligors Of The Debtor.

21.  As set forth above, Wheeling obtained a first priority, perfected security interest

in payment rights of the Debtor, including accounts of the Debtor and/or payment intangibles of

11
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the Debtor, and proceeds thereof, pursuant to the Security Agreement and the related UCC-1
financing statement.* The Security Agreement was entered into in consideration of Wheeling’s
agreement to advance funds to the Debtor, and as of the Petition Date, Wheeling had advanced
$6,000,000 to the Debtor. By reason of the executed Security Agreement, the UCC-1 financing
statement, and the actual advance of money, Wheeling acquired a valid, enforceable, binding and
perfected security interest in all of the collateral described in the Security Agreement, including
accounts, payment intangibles, and other rights to payment, whether then in existence or
thereafter acquired by the Debtor. See Exhibit A, § I1.°

22.  Wheeling’s security interests, pursuant to the Security Agreement and the
provisions of the Maine UCC, extend to “proceeds” of its collateral, including proceeds of
*accounts” and all other rights to payment, including “payment intangibles”. See Exhibit A,
8 Il. Such proceeds are thus Wheeling’s collateral, pursuant to the Security Agreement and

under the Maine UCC. See Exhibit A, 8 I1; 11 M.R.S.A. § 9-1102(12)(a).

4 As set forth above, Wheeling’s security interest also includes any and all “rights to payment,” and “any

rights and interests (including all liens) that Debtor may have by law or agreement against any account debtor or
obligor of Debtor.” Exhibit A, § Il. “Right” includes remedy. 11 MRSA 1-1201(34). KMSI is an *“account
debtor” or “obligor” of the Debtor with respect to the TMA. See 11 M.R.S.A. §§ 1-1201(3) and 9-1102(3), (59).
Regardless of the nomenclature, the argument is the same: the Debtor’s rights to payment came into
existence upon execution of the TMA, and KMSI’s payments are proceeds of such rights to payment and are,
therefore, Wheeling’s collateral.
> As discussed above, terms not defined in the Security Agreement but defined in the Maine UCC have the
meaning set forth in the Maine UCC. Thus, an “account” is defined under the Maine UCC, and therefore under the
Security Agreement, as:

“Account,” except as used in “account for,” means a right to payment of a monetary obligation,
whether or not earned by performance: (a). For property that has been or is to be sold, leased,
licensed, assigned or otherwise disposed of; (b). For services rendered or to be rendered; [. . . ]
“Account” does not include: rights to payment evidenced by chattel paper or an instrument][.]

11 MRSA 9-1102(2). (“Depending on the context,” the terms “assigned” or “transfer” in the Maine UCC “may
refer to the assignment or transfer of an outright ownership interest or to the assignment or transfer of a limited
interest, such as a security interest.” Revised § 9-102, Official Comment 26.)

“Proceeds” are defined under Maine law, and accordingly the Security Agreement, as including: “(a).
Whatever is acquired upon the sale, lease, license, exchange or other disposition of collateral; (b). Whatever is
collected on or distributed on account of collateral; [or] (c). Rights arising out of collateral[.]” 11 M.R.S.A. § 9-
1102(64)(a), (b), and (c).

12
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23. Clearly, in accordance with the definition of “proceeds” provided in the Maine
UCC and noted above (supra, n.5), payments made by KMSI to the Debtor under the TMA are
proceeds of the Debtor’s rights to payment under the TMA.> The Net Funds were “acquired
upon the . . . disposition of collateral” or “collected on . . . account of collateral” or constitute
“[r]ights”—a defined term in the Maine UCC including remedies—*"arising out of collateral[.]”
11 M.R.S.A. 8 9-1102(64)(a), (b), and (c). Swanson v. Applied Process Tech.Int’l, LLC (In re
Delta-T Corp.), 475 B.R. 495, 531 (Bankr. E.D. Va. 2012) (decided under Revised Article 9;
“Ib]y definition, the funds collected on the accounts created in favor of Delta-T by the sales of
the steel to Central City and Pasco constitute proceeds of the accounts because the accounts
constituted collateral under the Security Agreements at their creation.”); Johnson v. Cottonport
Bank, 259 B.R. 125, 129-30 (W.D. La. 2000) (decided under former Article 9’s narrower
definition of proceeds: “[p]roceeds may take a number of forms but include ‘whatever is
collected on, or distributed on account of, collateral.” La. Rev. Stat. Ann. 810:9-306(1)(a)(ii).
This description applies to the money accounts receivable are converted into as they are paid.”);
In re Megamarket, 207 B.R. 527 (Bankr. E.D. Ky. 1997) (right to refund of insurance premiums
constitutes general intangible and refund itself is proceeds of that right) (cited in Cottonport at
130); Brever v. State Bank of Young America (In re Kohls), 94 B.R. 1006, 1009-10 (Bankr. D.
Minn. 1987 (payments are proceeds of right to payment of dairy patronage credits which are
accounts receivable or general intangibles) (cited in Cottonport at id.).

24, Further, Wheeling’s rights to payments due under the TMA are enforceable and

perfected even though at the time of execution of the Security Agreement or the time of

6 Because the Debtor’s rights to payment against KMSI were created when the TMA was executed,

Wheeling’s security interest attached at that time pursuant to the dragnet clause in the Security Agreement and
Maine UCC. See 11 M.R.S.A. § 9-1203. “A security interest attaches to an account receivable under a valid
security agreement, when the account comes into existence.” Swanson v. Applied Process Tech. Int’l, LLC (In re
Delta-T Corp.), 475 B.R. 495, 512 (Bankr. E.D. Va. 2012) (quotation omitted).

13
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execution of the TMA, the payments from KMSI were not then due and the amount of each
payment had not been finally fixed. By definition, “accounts” include “a right to payment of a
monetary obligation, whether or not earned by performance[.]” 11 M.R.S.A. § 9-1102(2).
Moreover,

Although both old and Revised Article 9 speak of a “right to payment,” it is clear

that the debtor’s interest need not be matured or fixed in amount. The account can

exist “whether or not it has been earned by performance.” The account arises

when a contract is entered into, not when the debtor performs the contract. Thus,

Utica National Bank & Trust Co. v. Associated Producers Co. [1980 OK 172, 622

P.2d 1061 (Okla. 1980). Accord In re Patio & Porch Systems, Inc., 194 B.R. 569,

29 U.C.C. Rep. Serv. 2d 574 (Bankr. D. Md. 1996)] correctly ruled that sales by a

coal company had produced “accounts” even though the price was not finally

determined until after a BTU test of the coal. And Bank of Stockton v. Diamond

Walnut Growers Inc. [199 Cal. App. 3d 144, 244 Cal. Rptr. 744, 5 U.C.C. Rep.

Serv. 2d 1147 (1988)] correctly held that a member of an agricultural marketing

association held an account in “member proceeds” to be received from the

association for the sale of the 1983 crop even though the sale had not yet occurred.

In these cases the debtor held a real contractual interest that could eventually

mature into a fixed claim.
1C-19 Secured Transactions Under the UCC § 19.02[2][b] (footnotes from original added in
bracketed text above).

25. It is clear that under applicable state law, i.e. the Maine UCC, Wheeling has a
valid, perfected, and first priority security interest in all payments that became due and payable
to the Debtor under the TMA at any time—regardless of when they were earned, when they
became payable or when they were to be received as “proceeds” by the Debtor. The language of
the TMA established beyond doubt that the parties thereto agreed, when they signed the
document, that KMSI was going to have the exclusive right to claim tax credits arising from
Qualified Expenditures that the Debtor would make in the ordinary course, and that KMSI would

pay the Debtor the agreed-upon sums for that right. KMSI’s ultimate payments to the Debtor,

made upon certification that track maintenance expenditures were made e (the net amount of
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which are the “Net Funds” as defined above) are clearly payments made by KMSI to the Debtor
on account of the TMA, whenever they were made.

B. Section 552(b)(1) of the Bankruptcy Code Extends Wheeling’s Perfected
Security Interest To The Net Funds.

26.  There is nothing in the Bankruptcy Code that undermines Wheeling’s security
interest in the Debtor’s rights to payment under the TMA and all proceeds thereof. It is
axiomatic that a valid and perfected security interest created under applicable state law is
enforceable as against a Chapter 11 debtor absent avoidance or modification under any provision
of Chapter 5 of the Bankruptcy Code, or the provisions of a confirmed plan of reorganization.
There have been no avoidance actions, nor has a plan been proposed or filed.” Wheeling expects
the Trustee to focus on § 552 of the Bankruptcy Code, which governs the post-petition effect of
pre-petition security interests. Section 552(a) provides that:

Except as provided in subsection (b) of this section, property acquired by the

estate or by the debtor after the commencement of the case is not subject to any

lien resulting from any security agreement entered into by the debtor before the

commencement of the case.
11 U.S.C. § 552(a).

27.  Were it not for the provisions of subsection (b)(1) of § 552, Wheeling’s security
interest would, arguably, not extend to that portion of the Net Funds generated under the TMA
after the Petition Date. However, subsection (b) creates an applicable savings clause, as follows:

[I]f the debtor and an entity entered into a security agreement before the

commencement of the case and if the security interest created by such security

agreement extends to property of the debtor acquired before the commencement

of the case and to proceeds, products, offspring, or profits of such property, then

such security interest extends to such proceeds, products, offspring, or profits

acquired by the estate after the commencement of the case to the extent provided
by such security agreement and by applicable nonbankruptcy law, except to any

! There is no plausible argument that the Wheeling Security Agreement is voidable in whole or in part by a

lien creditor (8 546); as a preference (8 547); as a fraudulent transfer (§ 548); as an unauthorized post-petition
transfer (8549) or otherwise under Chapter 5 of the Bankruptcy Code.
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extent that the court, after notice and a hearing and based on the equities of the
case, orders otherwise.

11 U.S.C. 8 552(b)(1). The term “proceeds” is not defined in the Bankruptcy Code; however, for
the purpose of determining the reach and extent of a prepetition security interest, § 552(b)(1)
directs the Court to “applicable nonbankruptcy law”. Thus, as used in § 552(b)(1), “applicable
nonbankruptcy law”—for the purpose of determining whether a security interest would attach to
property received by a Debtor after its filing—“will normally be Article 9 of the Uniform
Commercial Code.” 5-552 Collier on Bankruptcy P 552.02.

28.  Section 552(b)(1)’s exception can be described as follows:

In order to qualify as an exception, these conditions must be met: (a) there must

be a pre-petition security agreement, (b) the security agreement by its terms must

extend to the debtor's pre-petition property and to proceeds, product, offspring,

etc. of such property, and (c) applicable non-bankruptcy law, i.e. state law, must

permit the security agreement to extend to such after-acquired property. If these

conditions are met, then the after-acquired property lien will be given effect in

bankruptcy “except to the extent that the court, after a notice and a hearing and

based on the equities of the case, orders otherwise.”
1B-9 Secured Transactions Under the UCC § 9.09[3][a] (quoting Smith v. Dairymen, Inc., 790
F.2d 1107, 1111 (4™ Cir. 1986)).

29. Relevant case law under § 552(b)(1)—including decisions from the First Circuit,
Fourth Circuit, Seventh Circuit, and Eight Circuit Courts of Appeals—validate Wheeling’s
security interest in proceeds of the TMA, whether generated pre or post filing. These cases hold
that post-petition payments on pre-petition contracts constitute “proceeds” of such contracts
within the meaning of § 552(b)(1) of the Bankruptcy Code, even where the post-petition
payments are earned by post-petition conduct or expenditure by the debtor. Rather than turning

on when performance or payment occurs, courts look to when the contract was created. When

the contract pre-dates the bankruptcy filing, courts consistently hold that post-petition payments
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under the contract—even when earned by post-petition action—are proceeds of the pre-petition
right to payment to which a secured creditor’s security interest will remain attached under
§ 552(b)(1) of the Bankruptcy Code.

30. For example, the First Circuit has held that a pre-petition security interest in a law
firm’s contingency fee agreement extended to the post-petition fee payment notwithstanding that
that the right to payment under the contingent fee agreement did not mature until years after the
debtor filed for bankruptcy and the debtor continued to perform services under the contingent fee
agreement post-filing. Schlichtmann, supra. Schlictmann is on all fours with the present dispute
and controls the outcome. As in this case, the secured lender took a valid and perfected security
interest in a right to payment under an agreement—an “account” or a payment intangible under
the Maine UCC. The original firm that had entered into the fee agreement dissolved, and the
agreement was transferred to one of its attorney’s, Schlichtman, subject to the lenders’ security
interest. That attorney filed a bankruptcy petition and, after filing, continued to do work under
the fee agreement and eventually earned a fee. The First Circuit held that notwithstanding the
post-petition rendition of legal services, the fee was nevertheless “proceeds” of the pre-petition
contingent fee agreement, and thus collateral for the secured lender notwithstanding § 552(a) of
the Bankruptcy Code:

Because the security agreement covered the firm’s accounts receivable—property

acquired before the bankruptcy proceedings—and the resulting security interest

attached to the proceeds known as the Groton fee, this security interest attached to

the Groton fee received by Schlictmann post-bankruptcy. [. . . ] Cadle held a

security interest in the firm’s contingency fee agreement relating to the Groton

matter and the proceeds from that agreement. That Schlictmann performed much

of the work after the firm’s dissolution and his bankruptcy and before the right to

payment arose does not alter the fact that Cadle held a security interest in that

payment. We reject Schlictmann’s argument that the post-petition Groton fees

were after-acquired personal property, free of Cadle’s security interest.

Cadle Co., 267 F.3d at 20-21.
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31. In reaching this conclusion, the First Circuit cited with approval and relied upon
the Fourth Circuit case of United Virginia Bank v. Slab Fork Coal Co., 748 F.2d 1188 (4™ Cir.
1986)—describing it as addressing “[a]n analogous situation[.]” Cadle Co., 267 F.3d at 20. In
Slab Fork, the Fourth Circuit held that cash proceeds generated post-petition under a pre-petition
contract were subject to a pre-petition security interest in the right to payment created by the pre-
petition contract. Before the bankruptcy, the debtor, Slab Fork, was a party to a contract with
Armco, Inc. Pursuant to the contract, Slab Fork sold coal that it mined to Armco, Inc. Slab
Fork, 748 F.2d at 1189. At some point before the bankruptcy, Slab Fork discontinued coal
mining and made an agreement with another company to mine and supply coal for Armco for the
account of Slab Fork. Id. The original contract between Slab Fork and Armco stayed in effect.
Id. The Fourth Circuit noted certain undisputed facts:

First, it is undisputed that shipping of coal by [the supplier for Slab Fork] to

Armco post-petition was done pursuant to and in performance of the original

supply contract between Armco and Slab Fork. It is similarly undisputed that the

payment for the coal received by Armco post-petition was the payment called for

under the same contract between Slab Fork and Armco. It is likewise undisputed

that the pre-petition lien of UVB clearly covered the contract and such proceeds

as might be derived from that contract.

Id. at 1190. The Fourth Circuit, relying on In re Sunberg, 729 F.2d 561, 563 (8" Cir. 1984),
which held that post-petition payments-in-kind on account of a pre-petition contract were subject
to a pre-petition lien, reasoned as follows:

[T]he rights under Slab Fork’s contract with Armco were likewise intangible

rights, and were subject to UVB’s lien before the filing of the bankruptcy petition.

It is true that coal had to be supplied to Armco by or for Slab Fork before any

right to payment arise, but that is true for all the payments under the contract,

whether generated pre-petition or post-petition. No change in the right to

payment under the Armco contract was brought about by the filing of a

bankruptcy petition, where the underlying asset and all proceeds therefrom were

subject to a valid pre-petition security interest. This case thus falls squarely

within the reasoning of Sunberg, and we adopt and apply the Eighth Circuit’s
holding in Sunberg to the present case.
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Id. at 1191.

32.  The same rule that applies in the First Circuit, pursuant to Schlichtman, and in the
Fourth and Eight Circuits under Slab Fork and Sunberg, has also been articulated by the Seventh
Circuit Court of Appeals in an opinion written by Circuit Judge Posner. In the Seventh Circuit
case, J. Catten Farms, Inc. v First National Bank of Chicago, 779 F.2d 1242 (7" Cir. 1985), the
debtor, a farming corporation, granted its lender a security interest in accounts, which included a
security interest in a payment-in-kind contract (“PIK contract”) with the U.S. Department of
Agriculture (“USDA”). Under this PIK contract, the debtor farm and the USDA agreed that in
exchange for the debtor’s agreement not to grow a crop of corn (apparently as part of a price-
support program), the USDA would compensate the debtor farm by transferring corn in-kind
from the federal government's stockpiles. After the debtor entered into the PIK contract, it filed
a Chapter 11 petition and then “performed” the contract by honoring its agreement not to plant a
crop of corn and planting a “cover” crop instead. Subsequently, the debtor assigned its payment
rights under the PIK contract to a third party that received the actual payment-in-kind—a supply
of corn from federal stockpiles. The secured lender claimed that it was entitled to the post-
petition proceeds of the PIK contract, i.e. the value of the payment in kind made by the USDA.

33.  Judge Posner agreed with the lender and held that the payment in kind—the corn
allocated to the debtor-farmer’s assignee as compensation for the debtor’s post-petition
performance—was proceeds of the pre-petition right to payment under the PIK contract. The
Court held that the savings clause of § 552(b)(1) with respect to “proceeds” mandated this result,
even though performance under the contract occurred post-petition. According to Judge Posner,
a different rule (one holding that pre-petition security interests in rights to payment under

executory contracts do not extend to post-petition proceeds of such contracts) would be contrary
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to bankruptcy law. Otherwise, “[t]he debtor could divest himself of all the assets constituting the
creditor’s collateral by making executory contracts, and the creditor would have no recourse.”
Id. at 1247.

34. Like the decision of the First Circuit in Schlichtman, the Seventh Circuit’s Catten
Farms, the Eight Circuit’s Sunberg, and the Fourth Circuit’s Slab Fork all enunciate important
and generally acknowledged principles governing 8 552(b)(1) of the Bankruptcy Code, the
outcome of this contested matter, and the conclusion that the entirety of the Net Funds
constitutes Wheeling collateral: a valid and perfected, pre-petition security interest in “accounts”
(and payment intangibles and rights to payment in general) carries over to and attaches to
proceeds of the account or other right to payment, including proceeds that are earned by the
debtor after the filing of a bankruptcy petition. These circuit level cases are not unique. There
are many other cases from other jurisdictions that are in accord with these authorities. E.g.,
Johnson v. Cottonport Bank, 259 B.R. 125, 130 (W.D. La. 2000) (“The sums Johnson received
from the Tribe are the proceeds of the right to receive them, a right obviously transferred to
Cottonport. The security interest applied to future payments and continues to apply to those
made after Johnson’s bankruptcy.”); In re Porch & Patio Systems, Inc., 194 B.R. at 573 (pre-
petition construction contract created an account in favor of the debtor notwithstanding that
performance and payment were post-petition; “[t]lhe fact that Debtor may not have begun
performance on the contracts until after filing for bankruptcy is immaterial in determining the
extent of Creditor’s security interest. The only fact that is significant is that the contracts were
entered into prepetition.”); James Cable Partners, L.P. v. Citibank, N.A. (Matter of James Cable
Partners, L.P.), 141 B.R. 772, 777 (Bankr. M.D. Ga. 1992) (post-petition payments to a cable

provider on account of pre-petition subscriptions were proceeds of pre-petition accounts subject
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to a pre-petition security interest”); Carlson v. W.J. Menefee Constr. Co. (In re Grassridge
Indus., Inc.), 78 B.R. 978 (Bankr. W.D. Mo. 1987) (citing In re Sunberg, 729 F.2d 561 (8" Cir.
1984); J. Catton Farms. V. First Nat’l Bank of Chicago, 779 F.2d 1242 (7" Cir. 1985); In re Slab
Fork Coal Co., 784 F.2d 1188 (4" Cir. 1986)).

35. In sum, the dispute presently before this Court falls squarely within the principles
set forth in the foregoing cases, and its outcome is controlled by them, especially the First
Circuit’s decision in Schlictmann and the Seventh Circuit’s decision in Catten Farms. The Net
Funds, which are the subject of this dispute, are indisputably proceeds of the Debtor’s pre-
petition contract right to payments from KMSI. The Net Funds are collateral for Wheeling, and
this is true even though these proceeds were generated or arose post-petition.

I1. There are No Equitable Or Other Grounds For The Bankruptcy Court To Divest
Wheeling Of Its Security Interest In Proceeds Of The TMA.

36.  Wheeling expects the Trustee to argue that notwithstanding the rules set forth in
§ 552(b)(1) of the Bankruptcy Code and the Schlichtman case, the “equitable” exception to
§ 552(b)(1) protects a portion of the Net Funds—the post-petition portion ($238,852.35)—and
prevents Wheeling’s security interest from extending thereto. Under § 552(b)(1), a pre-petition
security interest extends to assets acquired post-petition if such assets are “proceeds” of pre-
petition collateral, but this rule is subject to the Bankruptcy Court’s power to reach a contrary
conclusion “based on the equities of the case[.]”

37.  The equity exception, however, is “seldom used[,]” Aspen Dairy v. Bank of Am.
(In re Aspen Dairy), 2005 Bankr. LEXIS 170 (Bankr. D. Neb. Feb. 14, 2005), and its application
to the facts of this case runs counter to the First Circuit’s interpretation of the equity exception in
In re Cross Baking Co., 818 F.2d 1027 (1% Cir. 1987). While the facts of Cross Baking differ

from those before the Court, the First Circuit’s analysis is instructive:
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We have found the legislative history to be particularly helpful in determining the
scope of the equitable powers outlined in section 552(b). The report of the Senate
Judiciary Committee states that the proviso in section 552(b) is designed to cover

the situation where raw materials, for example, are converted into
inventory, or inventory into accounts, at some expense to the estate, thus
depleting the fund available for general unsecured creditors, but is limited
to the benefit inuring to the secured party thereby.

Senate Report, supra, at 91, reprinted in 1978 U.S. Code Cong. & Admin. News
5787, 5877. . . . We can only conclude from our reading of these reports that the
“equities of the case” proviso is a legislative attempt to address those instances
where expenditures of the estate enhance the value of proceeds which, if not
adjusted, would lead to an unjust improvement of the secured party's position. In
such cases Congress intended for courts to limit the secured party's interest in the
proceeds according to the equities of the case so as to avoid prejudicing the
unsecured creditors.

Id. at 1033 (emphasis added).

38.

The First Circuit’s reasoning in Cross Baking mirrors the reasoning of the

Seventh Circuit in J. Catton Farms, Inc. There, Judge Posner described the paradigmatic

circumstances for application of the equity exception as follows:

The equity exception is meant for the case where the trustee or debtor in
possession uses other assets of the bankruptcy estate (assets that would otherwise
go to the general creditors) to increase the value of the collateral. See, e.g., In re
Village Properties, Ltd., 723 F.2d 441, 444 (5™ Cir. 1984). Suppose a creditor
had a security interest in raw materials worth $1 million, and the debtor invested
$100,000 to turn those raw materials into a finished product which he then sold
for $1.5 million. The proceeds of this sale (after deducting wages and other
administrative expenses) would be added to the secured creditor’s collateral
unless the court decided that it would be inequitable to do so—as well it might be,
since the general creditors were in effect responsible for much or all of the
increase in the value of the proceeds over the original collateral.

J. Catton Farms, Inc., 779 F.2d at 1246-47.

39.

When the factors described in Cross Baking and Catten Farms for application of

an “equitable” exception to the rule of § 552(b)(1) are considered, it becomes clear that there is
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no basis for the Court to exercise equitable discretion to defeat Wheeling’s valid security interest
in the proceeds of rights to payment under the TMA.

40. First, neither the Debtor nor Trustee expended funds for track maintenance to
benefit KMSI or Wheeling. The Debtor was under no obligation from either of these parties,
under the TMA or otherwise, to spend anything on track maintenance. Discovery has revealed
that whatever the Debtor and the Trustee (post-petition) spent on track maintenance, they spent
in the ordinary course of the Debtor’s business, for its own business purposes, and to assure the
safe and reliable operation of the railroad. It is obvious that the Debtor and the Trustee (post-
petition) were required to maintain the Track so the Debtor could safely and timely deliver
freight, and so that the Trustee could preserve the value of the Debtor’s assets in a sale—not so
that it could create “tax credits” for KMSI. It is equally obvious that the TMA imposed no
obligation on the Debtor to incur maintenance expenditures, and neither the Debtor nor Trustee
had any incentive to do so—since they would only receive 47.5% of the value of such
expenditures in the form of payments under the TMA. This is emphatically not a case where
estate funds have been used to enhance collateral for the sole benefit of the secured lender;
rather, funds were spent to preserve the operations of the Debtor’s railroad, and for its own
business purposes.

41.  Second, to the extent that the Debtor or Trustee made Qualified Expenditures,
they did not expend unencumbered funds, i.e. funds that would otherwise have been distributed
to unsecured creditors. As discussed above, at least through October 18, 2013, the Debtor and
Trustee spent its own operating revenues. These were undoubtedly proceeds of its accounts
receivable, accounts, payment intangibles and other rights to payment—all Wheeling’s collateral

and proceeds thereof. Had the Debtor not spent this money on track maintenance, it would have
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been available for distribution to Wheeling, not to unsecured creditors. In addition, funds
expended after October 18, 2013, came from proceeds of a loan that the Trustee obtained from
Camden National Bank, secured by a first lien on the Debtor’s domestic real estate. Again, these
are not estate funds that would, under any circumstance, be available for distribution to
unsecured creditors. Camden did not make a loan, and by doing so place a priming lien on
another lender’s collateral, so that the Debtor could fund a dividend to unsecured creditors.

42. Third, this is not, in any case, a “rehabilitative” bankruptcy proceeding— a point
some courts find significant when applying the equity proviso. All Points Capital Corp. v.
Laurel Hill Paper Co. (In re Laurel Hill Paper Co.), 393 B.R. 89, 93 (Bankr. M.D.N.C. 2008).
It is beyond any doubt that this is a straight asset liquidation proceeding. No one contemplates
any operation of this Debtor after its assets are sold, and proceedings for the sale of substantially
all of the Debtor’s assets are currently pending before the Court. Plainly, the assets of this
Debtor are to be liquidated and then distributed to creditors in the order provided by law. There
is no justification for varying that order for the purpose of creating a windfall for unsecured
creditors or the estate.

43. In sum, this case does not present circumstances in which unencumbered estate
assets have been spent for the benefit of a secured lender, thereby warranting “equitable”
consideration under § 552(b)(1). None of the money spent by the Trustee during the course of
this Chapter 11 proceeding represented assets that would have been available for distribution to
unsecured creditors. The Trustee, for his own purposes, decided it would enhance the estate to
continue railroad operations, and he spent funds on track maintenance as a necessary component
thereof. These funds were derived from collateral securing one lender or another. Unsecured

creditors incurred no cost by the expenditure of maintenance funds; instead, if the Trustee’s
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judgment was sound, they may have benefited from expenditures which maintained the Debtor
as a going concern. The only real question—a question for another day—is whether they were
benefited to the same degree by which the interests of secured lenders were impaired. There
simply is no room for application of any equitable principals under Section 552(b)(1) to diminish
Wheeling’s collateral any more than it has already been diminished by the Trustee’s operations.

CONCLUSION

The inescapable conclusion that one must reach is that the entirely of Net Funds
constitute proceeds of Wheeling’s valid, perfected, first priority, pre-petition security interest in
*accounts”, “payment intangibles’ and other rights to payment of the Debtor. This is true not
only as to Net Funds earned on account of pre-petition track maintenance expenditures, but also
as to Net Funds earned on account of post-petition track maintenance expenditures. And it is
true regardless of the source of funding for these expenditures. There is nothing in the
Bankruptcy Code or in the Maine UCC which limits Wheeling’s security interest in accounts,
payment intangibles and other rights to payment only to those situations where the payments are
generated by use of other collateral of Wheeling. Rather, all payments due to the debtor under
its pre-petition contracts—such as the Net Funds paid under the TMA—constitute Wheeling’s
collateral regardless of how these contracts were funded. Furthermore, the equities of this case
do not require or even suggest a reversal of this rule. No estate funds have been expended at the
request of or for the benefit of Wheeling; rather, all relevant expenditures were made solely for
the benefit of the Debtor, by and large by use of collateral of secured lenders, and without any

detriment to unsecured creditors.
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For these and for all of the foregoing reasons, Wheeling respectfully requests that this
Court enter its order requiring the Debtor to turn over to Wheeling all of the Net Funds received

under the TMA.

Dated: January 21, 2014 /sl George J. Marcus
George J. Marcus
Daniel L. Rosenthal
David C. Johnson
Andrew C. Helman

Counsel for Wheeling & Lake Erie Railway
Company

MARCUS, CLEGG & MISTRETTA, P.A.
One Canal Plaza, Suite 600

Portland, ME 04101

207.828.8000
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James F. Molleur  jim@molleurlaw.com,
all@molleurlaw.com;tanya@molleurlaw.com;jen@molleurlaw.com;barry@molleurlaw.c
om;kati@molleurlaw.com;martine@molleurlaw.com;Jessica@molleurlaw.com

Ronald Stephen Louis Molteni  moltenir@stb.dot.gov

Victoria Morales  Victoria.Morales@maine.gov,

rhotaling@clarkhillthorpreed.com, Toni.Kemmerle@maine.gov,ehocky@clarkhill.com,N
athan.Moulton@maine.gov,Robert.Elder@maine.gov

Dennis L. Morgan  dmorgan@coopercargillchant.com,
hplourde@coopercargillchant.com

Stephen G. Morrell  stephen.g.morrell@usdoj.gov

Kameron W. Murphy  kmurphy@tuethkeeney.com, gcasey@tuethkeeney.com

Office of U.S. Trustee  ustpregion01.po.ecf@usdoj.gov

Richard P. Olson  rolson@perkinsolson.com,
jmoran@perkinsolson.com;lkubiak@perkinsolson.com

Jeffrey T. Piampiano  jpiampiano@dwmlaw.com,
aprince@dwmlaw.com;hwhite@dwmlaw.com

Jennifer H. Pincus  Jennifer.H.Pincus@usdoj.gov
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William C. Price  wprice@clarkhill.com, rhotaling@clarkhillthorpreed.com
Joshua Aaron Randlett  jrandlett@rwlb.com, kmorris@rwlb.com
Elizabeth L. Slaby  bslaby@clarkhillthorpreed.com

John Thomas Stemplewicz  john.stemplewicz@usdoj.gov

Deborah L. Thorne  deborah.thorne@btlaw.com

Timothy R. Thornton  pvolk@briggs.com

Mitchell A. Toups matoups@wgttlaw.com, jgordon@wgttlaw.com
Pamela W. Waite  pam.waite@maine.gov

Jason C. Webster  jwebster@thewebsterlawfirm.com,
dgarcia@thewebsterlawfirm.com;hvicknair@thewebsterlawfirm.com

e William H. Welte wwelte@weltelaw.com

e Elizabeth J. Wyman liz.wyman@maine.gov, liz.wyman@maine.gov

Manual Notice List

The following is the list of parties who are not on the list to receive email notice/service for this
case (who therefore require manual noticing/service). You may wish to use your mouse to select
and copy this list into your word processing program in order to create notices or labels for these
recipients.

Wystan M. Ackerman
Robinson & Cole LLP
280 Trumbull STreet
Hartford, CT 06103

Daniel Aube
308 St-Lambert Street
Sherbrooke, QU J1CON9

Steven J. Boyajian

Robinson & Cole LLP

One Financial Plaza, Suite 1430
Providence, Rl 02903

Allison M. Brown

Diane P. Sullivan

Weil, Gotshal & Manges LLP
301 Carnegie Center, Suite 303
Princeton, NJ 08540

Craig D. Brown

Meyers & Flowers, LLC

3 North Second Street, Suite 300
St. Charles, IL 60174
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Luc A. Despins

Paul Hastings, LLP
75 East 55th Street
New York, NY 10022

Michael R. Enright
Stephen Edward Goldman
Robinson & Cole, LLP
280 Trumbull Street
Hartford, CT 06103

Alan S. Gilbert
233 South Wacker Drive, Suite 7800
Chicago, IL 60606

Marcia L. Goldstein

Arvin Maskin

Victoria VVron

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Eric M. Hocky

Clark Hill Thorp Reed
2005 Market Street
Suite 1000
Philadelphia, PA 19103

Terence M. Hynes
Sidley Austin LLP
1501 K. Street N.W.
Washington, DC 20005

Robert Jackstadt

Tueth, Keeney, Cooper, Mohan & Jackstadt
101 West Vandalia, Suite 210
Edwardsville, IL 62025

Thomas A. Labuda
Matthew E. Linder
Jeffrey C. Steen
Sidley Austin LLP
One South Dearborn
Chicago, IL 60603
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Stefanie Wowchuck McDonald
233 South Wacker Drive, Suite 7800
Chicago, IL 60606

Dennis M. Ryan

Faegre Baker Daniels LLP

90 South 7th St Ste 2200
Minneapolis, MN 55402-3901

Virginia Strasser

Surface Transportation Board
395 E Street, S.W.
Washington, DC 20423

Robert D. Thomas
49 Park Street
Dexter, ME 04930

Frederick J. Williams
74 Bellevue Street
Compton, QU JOB 1L0

Michael S. Wolly

Zwerdling, Paul, Kahn & Wolly, PC
1025 Connecticut Ave., N.\W
Washington, DC 20036
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SECURITY AGREEMENT

AGREEMENT made this 15th day of June, 2009, by and between MONTREAL,
MAINE & ATLANTIC CORPORATION, a Delaware corporation with a place of business in
Hermon, Penobscot County, Maine, MONTREAL, MAINE & ATLANTIC RAILWAY ,
LTD., a Delaware corporation with a place of business in Hermon, Penobscot County, Maine,
and whose mailing address is 15 Iron Road, Hermon, ME 04401, MONTREAL, MAINE &
ATLANTIC CANADA CO., a Nova Scotia corporation with a place of business in Montreal,
Quebec, Canada, and LMS ACQUISITION CORPORATION, a Delaware corporation with a
place of business in Hermon, Penobscot County, Maine (hereinafter coliectively called "Debtor™)
and WHEELING & LAKE ERITE RAILWAY COMPANY, a Delaware corporation with a
place of business at BreWster, Ohio, and whose mailing address is 10 East First Street, Brewster,

OH 44613 (hereinafter called "Secured Party").

Section L Security Interest.

A. Debtor hereby grants to Secured Party a security interest in the Collateral
described in Section II of this Agreement to secure the payment and performance of the
Obligations defined in this Agreement. This Security Agreement is entered into with respect to
transactions involving business and commercial purposes.

B. This Security Agreement secures the following Obligations:

(1)  all obligations of Debtor to Secured Party evidenced by a Line of Credit
Note of substantially even date in the original principal amount of Six Miltion Doltars
and No Cents ($6,000,000.00), as the same may be amended or extended (hereinafter
referred to as "the Note") and all instruments, documents or agreements referenced or
defined therein (such Note and other agreements being hereinafter collectively referred to
as the "Loan Documents™);

(2)  any and all other liabilities of Debtor to Secured Party of every kind and
description, direct or indirect, absolute or contingent, due or to become due, now existing
or hereafter arising, and whether arising out of or under the Note, Loan Documents
bereunder, or any other evidence of indebtedness of any kind or description;

(3)  all costs incurred by Secured Party, directly or indirectly, for maintenance
or preservation of the Collateral or to enforce any of Secured Party's rights under this
Agreement or with respect to the Obligations or any of Secured Party's rights or remedies
with respect to Debtor and/or any guarantor or other person liable for any of the
Obligations, including, without limitation, reasonable attorneys fees and expenses
incurred by attorneys for Secured Party;
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(4)  all obligations under any renewal, replacement, substitution, addition,
modification, or extension of any of the foregoing; and

(5}  any of the foregoing that arises after the filing of a petition by or against
Debtor under the Bankruptcy Code, even if the obligations do not accrue because of the
automatic stay under Bankmptcy Code § 362 or otherwise.

"Obligations” include obligations to perform acts and refrain from taking action as well as
obligations to pay money.

C. Any term used in the Maine Uniforma Commercial Code (Title 11, Maine Revised
Statutes Annotated) as amended from time to time ("UCC™) and not defined in this Agreement
shall have the meaning given to the term in the UCC.

D. To the extent Debtor uses proceeds of a loan fiom Secured Party to purchase
Coliateral, Debtor's repayment of the loan shall apply on a "first-in-first-out” basis so that
payment will be made in the chronological order that Debtor purchased such Collateral.

Section II. Collateral,

The Collateral of this Security Agreement is the following personal property of Debtor,
wherever located, and inuring to the benefit of or owned by the Debtor now, or arising at any

time in the future and wherever located as follows:

A. All Accounts and other rights to payment (including Payment Intangibles),
whether or not earned by performance, including but not limited to, payment for property or
services sold, leased, rented, licensed, or assigned. This includes any rights and interests
(including all liens) that Debtor may have by law or agreement against any account debtor or

obligor of Debtor.

B. All Inventory

C. All additions, accessions, substitutions, replacements, products to or for, and all
cash or non-cash proceeds of any of the foregoing, including insurance proceeds.

Section HI.  Debtor’s Representations and Warranties.

Debtor represents and warrants as follows:

A. Debtor has rights in or the power to transfer the Collateral, and Debtor has good
and marketable title to the Collateral, free from any adverse claims, liens, security interests,
encumbrances, or restrictions on pledge or transfer, except as created by this Agreement.

B. All information furnished by Debtor to Secured Party concerning the Collateral is,
or will be at the time the same is furnished, accurate and complete in all material respects.
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C. The office where Debtor keeps its records concerning Accounts is Hermon,
Maine. Debtor will not remove any such records from Hermon, Maine, without the written

consent of Secured Party.

D. All Collateral is located solely in the State of Maine, and shall not be removed
from that location without the prior consent of Secured Party.

E. Debtor's exact legal name, place of residence (if Debtor is an individual), chief
executive office, and state of incorporation or registration (if applicable) are as set forth in the
first paragraph of this Security Agreement.

F. Until the Obligations are satisfied in full, Debtor agrees that it will not merge into
or consolidate with any other entity or otherwise change Debtor's business structure, or sell all or
substantially all of Debtor's assets, or change the state where Debtor is located, or change *
Debtor's name, without prior written notice to and consent of Secured Party.

SectionIV.  Accounts.

A. So long as Secured Party does not request that the account debtors be notified of
the assigmment of Accounts to Secured Party, Debtor shall receive all amounts due for services
rendered or goods sold and shall make collections of all Accounts, and Debtor shall have full
dominion and control over such proceeds and Accounts. Debtor will use all reasonable and

diligent effort to collect Accounts when due.

B. At any time before or after default by Debtor hereunder, Debtor, when requested
in writing by Secured Party, shall assign or endorse the Accounts, and all amounts due to Debtor
for services rendered or goods sold, to Secured Party; shall notify account debtors that the
Accounts have been assigned and should be paid to the Secured Party; and shall deliver to
Secured Party, promptly upon receipt, all amounts due for services rendered or goods sold
received by Debtor. Debtor, shall upon request of Secured Party, account for and pay over or
deliver to Secured Party all such sums received from account collections and, pending such
payment or delivery to Secured Party, Debtor will hold all such money and other proceeds in
trust for Secured Party separate and apart from, and without in any manner commingling the
same with, Debtor's funds, and Debtor will not use the same in the conduct of Debtor's business

or for any other purpose.

C. At the time any Account becomes subject to a security interest in favor of Secured
Party, Debtor warrants that such Account shall be valid and undisputed and that there shall be no
setoffs or counterclaims against such Account except for disputes that may arise in the ordinary
course of business have no material effect (financial or otherwise) in the aggregate upon Debtor.

Section V. Taxes, Assessments and Governmental Charpes.
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Debtor will pay promptly when due all taxes, assessments and governmental charges
imposed upon Debtor or Debtor's Collateral, including without limitation, income, excise, sales,

and use taxes.

Section VI.  Prohibition on Other Security Interests or Financing Statements.

Except as expressly permitted by Secured Party, Debtor will not permit or suffer to exist
any other security interest in or lien upon the Collateral nor any financing statement covering the
Collateral o be on file in any public office except the financing statement in favor of Secured
Party. Debtor will defend the Collateral against all claims and demands of all persons at any time
claiming the same or any interest therein. Secured Party, in the name of Debtor, may contest any
claims made against Debtor wherein an adverse decision would impair Secured Party's security.

Section VII. Reports, Examinations, Inspections.

A. Debtor will immediately notify the Secured Party of any event causing loss or
depreciation in value of the Collateral, and the amount of such loss or depreciation. Debtor will
upon the request of Secured Party at any reasonable time furnish to Secured Party a report
showing all Accounts and all other information relating to the Accounts as Secured Party may

request.

B. Debtor will provide Secured Party with all such financial reports and data as
required in the Loan Documents, and in addition, Debtor shall deliver such financial reports and
data pertaining to the Collateral as Secured Party may reasonably request from time to time.
Secured Party shall be entitled at its own expense to have audits made of Debtor during business
hours by independent accountants, and to examine, inspect and make extracts from Debtor's

books, electronically stored data, and other records.

C. Debtor and Secured Party may each inspect any Collateral in the other party's
possession, at any time, upon reasonable notice.

Section VIIL Costs and Expenses Paid by Secured Party.

A, If Debtor fails to do so, Secured Party may, at its option, pay for, taxes,
assessments or other charges on the Collateral; may discharge any security interest in or lien
upon the Collateral. Any such payment made or expense incurred by Secured Party shall be
added to the indebtedness of Debtor to Secured Party, shall be payable on demand, and shall be

an Obligation secured by this Agreement.

B. Debtor shall pay to Secured Party on demand any and all expenses, including
legal expenses and reasonable attorneys fees, incurred or paid by Secured Party for any purpose
related to the Collateral or the Obligations, including, without limitation, expenses for (1)
defending any claims against the Collateral; (2) enforcing any rights of Secured Party under this
Agreement; (3) commencing, defending, intervening in or taking any other action in or with
respect to any litigation or arbitration proceeding, including any bankruptcy, insolvency, or
similar proceeding, relating to the Debtor or the Collateral.
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Section IX.  Financing Statements: Perfection.

A. Debtor authorizes Secured Party to file financing statements, amendments and
continuations in its name at any time and from time to time until all Obligations secured hereby
are paid in full, and in addition, Debtor agrees to execute a financing statement pursuant to the
UCC in form satisfactory to Secured Party. Debtor shall pay all costs of filing any and all
financing, continuation, or termination statements with respect to the security interest created by

this Agreement.

B. So long as Debtor is not in defauit, Debtor shall have possession of the Collateral,
except as expressly provided otherwise in this Agreement, and except to the extent Secured Party
chooses to perfect its security interest in any Collateral by possession in addition to the filing of a
financing statement. If any Collateral is in the possession of a third party, Debtor shall join with
Secured Party in notifying the third party of Secured Party's security interest and obtaining an
acknowledgment from the third party that it is holding the Collateral for the benefit of Secured

Party.

C. Debtor will cooperate with Secured Party in obtaining control with respect to any
Collateral consisting of Accounts.

Section X. Events of Default,

Debtor shall be in defauit under this Agreement upon the happening of any of the
following events:

A. Any default by Debtor in the payment or performance of any of the Obligations,
including the occurrence of any event of default as defined or set forth in the Loan Documents,

subject to any applicable notice and cure provisions;

B. Debtor's failure to observe or perform any other covenant or agreement contained
in this Security Agreement;

C. If applicable, any default under the terms of any guaranty held by or in favor of
Secured Party of the indebtedness secured hereby, or under any agreement providing collateral

for any such guaranty;

D. Breach by Debtor of, or the incorrectness of any representation or warranty
contained in this Security Agreement, the Note, Loan Documents, or any of the other Obligations
or any other agreement between Debtor and Secured Party;

E. Debtor shall be involved in financial difficulties as evidenced by:

(D an attachment made on the Collateral or other assets of Debtor that is not
discharged within thirty (30) days from the making thereof; or
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2} an admission in a written notice by Debtor to Secured Party of Debtor’s
inability to pay Debtor’s debts generally as they become due; or

(3) the making of an assignment by Debtor for the benefit of creditors; or

4 Debtor consenting to the appointment of a receiver fox all or a substantial
part of Debtor's property; or

(5) Debtor filing a petition in bankruptcy or for reorganization or the adoption
of an arrangement under any federal or state bankruptcy or insolvency law, or the entry of
an order for relief, or the entry of a court order without the consent of Debtor appointing a
receiver or trustee for all or a substantial part of Debtor's property or for any other judicial
modification or adjustment of the rights of creditors, which order is not vacated, set aside,
or stayed within sixty (60) days of the date of its entry; or Debtor’s insolvency meaning
either that Debtor's liabilities exceed assets or that Debtor is unable to pay debts as the
same come due;

F. Material uninsured loss, theft, substantial damage, destruction or encumbrance of
airy of the Collateral. :
G. The encumbering or hypothecation or sale of any of the issued or authorized to be

issued shares of stock of the Debtor, whether direct or indirect, and however occurring or arising.

H. Debtor or any guarantor of any of the Obligations is convicted of any offense that
could result in the forfeiture of the Collateral, or the Collateral is subject to an order of forfeiture.

I Secured Party receives a report from the Secretary of State of Maine or the
Secretary of State of any other state where Debtor is located or where any Collateral is located
indicating that Secured Party's security interest is not prior to all other security interests or other

interests reflected in the report.

Section XI. Remedies.

A. If any event of default has occurred, the Secured Party may declare all
Obligations secured hereby to be immediately due and payable and may exercise any and all
rights and remedies available at law or in equity, including those available under the provisions
of the Maine Uniform Commercial Code, and Secured Party shall have the right to pursue all
such remedies separately, successively, or simultaneously. Secured Party may require Debtor to
assemble the Collateral and make it available to Secured Party at a place to be designated by
Secured Party. Debtor shall not be entitled to possess any of the Collateral after default, and
Secured Party may enter upon and inio the premises where Collateral may be located and remove
the same. Such repossession shall not affect Secured Party's right to retain all payments made by
Debtor prior thereto. Secured Party's acceptance of any payment subsequent to Debtor's default
shall not affect any rights or obligations hereunder with respect to any subsequent payments or

defaults,
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B. Secured Party shall give such notice of any private or public sale or other
disposition of Collateral as may be required by the UCC. Any requirement of reasonable notice
shall be met, if notice is sent to Debtor or other person entitled thereto at least ten (10) days
before the time of any sale or disposition of the Collateral, or any act contemplated.

C. Debtor shall pay to Secured Party on demand any and all expenses, including
legal expenses and reasonable attorneys' fees, incurred or paid by the Secured Party in protecting
or enforcing any rights of the Secured Party hereunder, including expenses incurred in taking
possession of the Collateral, storing, and disposing of the same, or collecting the proceeds
thereof.

D. If Secured Party elects to take possession of the Collateral, Secured Party shall
have the right to continue to operate and manage Debtor's business for such period of time as
Secured Party deems necessary in order to attempt to sell all of the Collateral as a going

business.

E. Any proceeds of collection or enforcement or sale or other disposition of
Collateral shall be applied first to expenses and reasonable attorneys' fees incurred by Secured
Party and then to the satisfaction of the Obligations in such order as Secured Party may, in its
sole discretion, determine, and Debtor shall remnain lable for any deficiency.

F. After default, Secured Party may sell, lease, or otherwise dispose of any of the
Collateral in its then present condition and Secured Party has no obligation to clean or repair the
Collateral prior to sale. Secured Party may comply with any applicable state or federal law
requirements in connection with a disposition of the Coflateral. Secured Party may sell the
Collateral without giving any warranties as to the Collateral. Secured Party may specifically
disclaim any warranties relating to title, possession, quiet enjoyment and the like. Any
procedures allowed by this paragraph shall not be considered adversely to affect the commmercial

reasonableness of any sale of the Collateral.

G. No delay in accelerating the maturity of any Obligation or in taking any other
action with respect to any event of default shall affect the rights of Secured Party later to take
such action, and no waiver 4s to oné event of default shall affect Secured Party's rights as to any

other default.

H. Secured Party has no obligation to attempt to satisfy the Obligations by collecting
them from any other person liable for them. Secured Party may release, modify, or waive any
collateral provided by any other person to secure any of the Obligations, all without affecting
Secured Party's rights against Debtor. Debtor waives any rights it may have to require Secured
Party to pursue any third party for any of the obligations.

L Secured Party may exercise any rights or remedies set forth in the Loan
Documents.

Section XII. Miscellaneous Provisions.
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A. This Agreement may be amended only by the written agreement of Secured Party
and Debtor. This Agreement, together with the Loan Documents, is the entire agreement of
Debtor and Secured Party concerning the subject matter hereof. This Agreement restates the
grant of security interests set forth in the Note and the other Loan Documents.

B. Debtor agrees to execute and deliver such additional documents and to do all such
additional acts as Secured Party may reasonably request in order to evidence or perfect or
maintain the priority of the security interest granted in this Agreement, or to effectuate the rights
of Secured Party under this Agreement.

C. Any notice required by this Agreement shall be deemed to have been sufficiently
given when a record has been (1) deposited in any United States postal box, with postage prepaid
and properly addressed to the intended recipient, (2) received by telecopy, (3) received through
the internet; or (4) personally delivered.

D. All rights of Secured Party bereunder shall inure to the benefit of the successors
and assigns of Secured Party and all obligations of Debtor hereunder shall bind all persons who
become bound as a debtor to this Security Agreement. Secured Party does not consent to any
assignment by Debtor except as expressly provided in this Agreement.

E. This Security Agreement and all of the rights, remedies and duties of Secured
Party and Debtor shall be governed by the laws of the State of Maine, except to the extent that
the Maine Uniform Commercial Code provides for the application of the law of the state where
Debtor is located.

F. If any provisions of this Agreement should be found to be void, invalid, or
unenforceable by a court of competent jurisdiction, that finding shall only affect the provisions
found to be void, invalid, or unenforceable, and shall not affect the remaining provisions of this

Agreement.

Section XTI, Jury Trial Waiver.

DEBTOR AND SECURED PARTY AGREE THAT NEITHER OF THEM NOR ANY
ASSIGNEE OR SUCCESSOR SHALL (A) SEEK A JURY TRIAL IN ANY LAWSUTT,
PROCEEDING, COUNTERCLAIM OR ANY OTHER ACTION BASED UPON, OR
ARISING OUT OF, THIS AGREEMENT, ANY RELATED INSTRUMENTS, OR THE
DEALINGS OR THE RELATIONSHIP BETWEEN OR AMONG ANY OF THEM, OR (B)
SEEK TO CONSOLIDATE ANY SUCH ACTION WITH ANY OTHER ACTION IN WHICH
A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. THE PROVISIONS OF THIS
PARAGRAPH HAVE BEEN FULLY DISCUSSED BY DEBTOR AND SECURED PARTY,
AND THESE PROVISIONS SHALL BE SUBJECT TO NO EXCEPTIONS. NEITHER
DEBTOR NOR SECURED PARTY HAS AGREED WITH OR REPRESENTED TO THE
OTHER THAT THE PROVISIONS OF THIS PARAGRAPH WILL NOT BE FULLY
ENFORCED IN ALL INSTANCES.
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IN WITNESS WHEREOF, the parties hereto have caused this instrument to be executed under
seal as of the day and year first above written.
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WITNESS: MONTREAL, MAINE & ATLANTIC
CORPORATION

By:

- Donald Gardner /
Is (o

Hereunto Duly Authorized

MONTREAL, MAINE & ATLANTIC RAILWAY,
LTD.

By:

/%, Donald Gardner /
Its (£
Hereunto Duly Authorized

MONTREAL MAINE & ATLANTIC CANADA

WWA/

M Donald Gardner
Its Céo
Hereunto Duly Authorized

" Bonald Cardner

T / '/ Its (’/Fc
; Hereunto Duly Authorized

DEBTORS

WHEELING & LAKE ERIE RAILWAY
COMPANY

e IR N

Its Hereunto Duly Authorized
SECURED PARTY

10
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The First State

CERTIFICATE

SEARCHED AUGUST 5, 2013, AT 8:34 A.M.

FOR DEBTOR "MONTREAL, MAINE & ATLANTIC RAILWAY, LTD."

1 oF 6 PINANCING STATEMENT
EXPIRATION DATE: AUGUST 6, 2012

72974086

DEBTOR: MONTREAL, MAINE & ATLANTIC RAILWAY, LID.

15 IRON ROAD

HERMAN ME 04401

SECURED: FCM RAIL, LTD.
15173 NORTH RD.

FENTON MI 48430
FILING HI STORY

72974086 FILED 08-06-07 AT 12:45 P.M,

2 OF 6 FINANCING STATEMENT

EXPIRATION DATE: AUGUST 25, 2014
DEBTOR: MONTREAL, MAINE & ATLANTIC RAILWAY,

15 IRON ROAD

HERMON ME 04401
SECURED: WHEELING & LAKE ERIE RAILWAY COMPANY

100 EAST FIRST STREET

BREWSTER OH 44513
FILING HI STORY

92731773 FILED 08-25-09 AT 4:15 P.M.

3 OF 6 FINANCING STATEMENT

EXPIRATION DATE: NCVEMBER 24, 2014
DEBTOR: MONTREAL, MAINE & ATLANTIC RAILWAY,

15 IRON ROAD
ATTN: PRESIDENT

HERMON ME 04401

SECURED: BANGOR SAVINGS BANK
99 FRANKLIN ST.
P.O. BOX 830
ATTN: COMMERCIAL LOAN DEPT.

BANGOR ME (04402
FILING HI STORY

93772578 FILED 11-24-09 AT 1:33 P.M.

ADDED 08-06-07

ADDED 08-06-07

FINANCING STATEMENT

92731773

LTD.

ADDED 08-25-09

ADDED 08-25-09

FINANCING STATEMENT

93772578

LTD.

ADDED 11-24-09

ADDED 11-24-09

FINANCING STATEMENT

SN

20133030864UCXL

130951682

\L§ effrey W. Bullock, Secretary of State
AUTHENTICHTION: 0637734

DATE: 08-05-13
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The First State
4 OF 6 FINANCING STATEMENT 01947534

EXPIRATION DATE: JUNE 3, 2015
DEBTOR: MONTREAL, MAINR & ATLANTIC RAILWAY, LTD.

I5 IRON ROAD ADDED 06-03-10

HERMAN ME 04401 .
SECURED: FCM RAIL, LTD.

15173 NORTH RD. ADDED 06-03-10

FENTON MI 48430

FILING HI SsTORY
01947534 FILED 06-03-10 AT 6:15 P.M. FINANCING STATEMENT

5 OF 6 FINANCING STATEMENT 04366435
EXPIRATION DATE: DECEMBER 10, 2015
DEBTOR: MONTREAL, MAINE & ATLANTIC RAILWAY, LTD.
15 IRON ROAD ADDED 12-10-10
HERMON ME 04401
SECURED: UNITED STATES OF AMERICA BY SECRETARY OF TRANSPORTATION
ACTING THROUGH ADMINISTRATOR OF FEDERAL RAILRC

FEDERAL RAILROAD ADMINISTRATION ADDED 12-10-10
400 SEVENTH STREET, SW
WASHINGTON Dc 20590

FILINGEG HI ST ORY
04366435 FILED 12-10-10 AT 1:31 P.M. FINANCING STATEMENT
10156615 FILED 0I1-14-11 AT 10:41 A .M. AMENDMENT

& OF 6 PUBLIC FINANCE 20770703
EXPIRATION DATE: NONE
DEBTOR: MONTREAL, MAINE & ATLANTIC RAILWAY, LTD.

15 IRON ROAD ADDED 02-28-12
HERMON ME 04401

SECURED: STATE OF MAINE, DEPARTMENT OF TRANSPORTAIION
16 STATE HOUSE STATION ADDED 02-28-12
AUGUSTA ME (04333-0016

FILING HI STORY
20770703 FILED 02-28-12 AT 4:27 P.M. PUBLIC FINANCE
END oF FILING HI STORY

THE UNDERSIGNED FILING OFFICER HEREBY CERTIFIES THAT THE
ABOVE LISTING IS A RECORD OF ALL PRESENTLY EFFECTIVE FINANCING

SN GO

\‘/Qjeffrey W, Bullack, Secretary of State T
AUTHENTICATION: 0637734

DATE: 08-05-13

20133030864UCXL

130951682
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The First State

STATEMENTS, LAPSED FINANCING STATEMENTS, FEDERAL TAX LIENS AND
UTILITY SECURITY INSTRUMENTS FILED IN THIS OFFICE WHICH NAME THE

ABOVE DEBTOR, AS OF JULY 25, 2013 AT 11:59 P.M.

SO GG

\7§Jefﬁey W. Bullack, Secretary of State T
AUTHENTIUCATION: 0637734

DATE: 08-05-13

20133030864UCXL

130951682
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FOLLOW INSTRUCTIONS {front and back) CAREFULLY

A NAME & PHONE OF CONTACT AT FILER [optional] DELANARE DEPARTMENT OF STATE

U.¢.C. FILING SECTION
Lara Neumark 3122665941
; FILED 04:15 PM 08/25/2009
B. SEND ACKNOWLEDGMENT TO: (Name and Address) D N ithe # 2009 2731773
——! SRV: 090806180
MRDLAR

676 N. MICHIGAN AVE., SULTE 2800

| CHICAGO IL 60811 ‘

1. DEBTOR'S EXACT FULL LEGAL NAME - inserl on'y ong deblor nams (12 of 1b) - do ol abbreviate of combing names

ja. ORGANIZATION' S NAME
MONTREAT, MATNE & ATLANTIC RATLVRY, LID.

oR j0. INDIVIDUAL'S LAST NAME FAST NAME MIDDLE NAME SUFFIX
1. HAILING ADDRESS cITY STATE |POSTALCODE GOUNTRY
15 TRON RORD EERMON ME 04401 us
ITG.TYPE OF ORBANIZATION 11 JURISDICTIONOF ORGANIZATION

l(DRPORBTION | DE I

2 ADDITIONAL DEBTOR'S EXAGT FULL LEGAL NAME - insert only ane debtor name (2a of 2b) - do not alibyeviata of combing names
2a. ORGANIZATION'S NAME

=]

o 2i2. INDIVIDUAL'S LAST NAME FIRSTNAME MiDDLE NAME SUFFIX

2¢. MAILING ADDRESS : 7Y STATE |POSTAL CODE COUNTRY

l 2¢. TYPE OF ORGANIZATICN 7, JURISDIGTION OF GRGANIZATION

3. SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR SIP) - insed only gna secured party name {3a 01 3b)
3a. ORGANIZATION'S NAME

WIEELING & LBKE ERIE RAILWAY COMPANY

OR

3b. INDIVIDUAL'S LAST NAME FIRST HAME 14iDDLE NAME SUFFX
3¢ MAILING ADDRESS GITY STATE  [POSTAL CODE COUNTRY
100 BAST FIRST STREET BREWSTER OH 44513 us

4. This FINANCING STATEMENT covers the following collateral:

aAll of Debtor's inventory, accounts and payment intangibles {as those terms are
defined in the Uniform Commercial Code) Wwhether now owned or hexeafter acquired
or arising and all proceeds including insurance proceads thereof.

8. 15 TG BTATCMENT (3 10 b8 ned jo1 recerd] (of recorded) In the HEAL 7. Theck 1o HELIED] SEANGH REPQOH1{SYon Deblor(s) )
El E£5TATE RECORDS. _ Altach Addsndém { [it eppficable ADDITIONAL FEE] [ogtignal DM Debtors DDeb(oM DDebtorE
8. OPTIONAL FILER REFERENCE DATA
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Kara Mercier
_
From: Mark Mickelson <Mark@mickco.com>
Sent: Tuesday, August 27, 2013 10:45 PM
To: Gardner, M. Donald
Subject: RE: 45G

Ok, I will call you in the morning.

From: Gardner, M. Donald [mailto:mdgardner@mmarail.com]
Sent: Tuesday, August 27, 2013 4:49 PM

To: Mark Mickelson

Subject: 45G

Mark
Now that we are operating under the protection of bankruptcy court, | would like to have Koch consider continuing the
funding of our current year agreement. :

I left a voice mail for you earlier. The attorney for the trustee assures me that we can provide the support of the court
should that be necessary.

Please give me a call in the morning.
Thanks.

Don

M. Donald Gardner, Jr.

VP Finance & Administration and CFO
Montreal, Maine & Atlantic Railway

15 Iron Road

Hermon, ME 04401

Ph. 207.848.4203

Fx. 207.848.4349

MMA Sale of 45G 254




HPelkey

Rounded Exhibit Stamp
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Kara Mercier
From: Mark Mickelson <Mark@mickco.com>
Sent: Thursday, November 21, 2013 10:37 AM
To: Gardner, M. Donald
Cc Michael Fagone; Mark Mickelson; Ryan Pidde; Murray, Daniel J.,; Loney, Rick; Korfhage,
Adam (Koch Legal)
Subject: 45G KMSI go forward

Don,

We understand that the Trustee does not want to go to the Court to assume the 2013 contract. That would be KMSI’s
preference but they respect his wishes. On the other hand, KMSI’s lawyers tell us that the Trustee’s proposal to amend
the contract also needs approval by the Court. We assume that the Trustee does not want to go that route if he is not
willing to do so to assume the contract.

So KMS! has proposed that the parties simply complete performance under the contract in 2013, with the MMA and the
Trustee acknowledging to KMSI in advance, in writing, that all payments made to KMS| under the contract to date were
made in the ordinary course of business of MMA and KMSI, made according to ordinary business terms, and that each
party received reasonably equivalent value in exchange for its transfers and obligations under the contract. You should
talk to your bankruptcy lawyers, who will explain that ordinary course payments for value are protected against
avoidance.

Also, can you send us an Order from the bankruptcy court saying you have authority to use cash, that the amount to be
paid is in your approved budget by your lenders and the bankruptcy court, and your proposal that the funds to pay KMS!
will be segregated in an escrow account or otherwise segregated? Bottom line here is that KMS! wants to be sure that
MMA has the authority and cash to perform its obligations back to KMSE.

Obviously we would like the same for our (Mickelson & Company’s) agreement with MM&A.
Thank you,

Mark

Mickelson & Company

101 N. Main Avenue, Suite 321
Sioux Falls, SD 57104
605-977-4873
www.mickco.com

MMA Sale of 45G 567
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EXHIBITB
CERTIFICATION OF EXPENDITURES FOR 2013
December 11,2013

KM STRATEGIC INVESTMENTS, LLC
4111 East 37th Street North

Wichita, KS 67220

Attn: President

Gentlemen:

The undersigned (the “Railroad”) makes and delivers this certificate to request KM
STRATEGIC INVESTMENTS, LLC (“KMSI”) make payments for the assignment of track
miles (solely for purposes of Section 45G) under the terms of that certain Track Maintenance
Agreement dated as of April 26, 2013, among KMSI and the Railroad (the “Track Maintenance
Agreement”). All terms defined in the Track Maintenance Agreemiént shall have the same
meanings herein.

The undersigned hereby requests KMSI to make payments in the aggregate amount of
$842,418 under the Track Maintenance Agreement to Railroad in the amount identified on
Schedule 1, and certifies that Railroad has made expenditures during 2013 that are Qualified
Expenditures in the amounts specified thereon. Schedule 1 attached hereto sets forth in
reasonable detail each of the Qualified Expénditures. Invoices and other documentation
supporting such Qualified Expenditutes are also attached to this form.

In connection with the foregoing, the undersigned hereby represents, warrants and
certifies that the following statements are true and correct:

1. The expenditures certified are qualified railroad track maintenance expenditures
within the meaning of Section 45G and relate to the Track identified in the Track
Maintenance Agreement.

2. The requested payments by KMSI will not cause the aggregate payments by
KMSI under the Track Maintenance Agreement to exceed the 2013 Expenditure
Commitment.

3. The Qualified Expenditures described herein, and the documentation delivered in
connection herewith, satisfy the requirements set forth in the Track Maintenance
Agreement, and in particular do not include any expendltures excluded from the
definition of such under Section 1.01(b).

4. The representations and warranties of Railroad contained in Article I and
Section 7.02 of the Track Maintenance Agréement are true and correct on and as
of the date hereof, and the Railroad is not in default of any covenant in Article IV
or obligation under the Track Maintenance Agreement.

Exhibit B: Page 1 of 4
DLI-6434943v3

MMA Sale of 45G 47
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MONTREAL, MAINE & ATLANTIC

Exhibit B: Page 2 of 4
DLI-6434943v3

MMA Sale of 45G 48
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Schedule 1
Montreal, Maine & Atlantic Railway, Ltd.

2013 Qualified Expenditures and Payment Schedule .
2013
Budgeted KMSI KMSI KMSI Total
. Description ‘Expenditures Funding #1 Funding #2 Funding#3 _ Funded
MMSA
Maintenance of Way $ 3200483 $ 600,706 $ 337,268 § 842,418
Total $ 3200483 $ 600,706 $ 337,269 $ 842,418 $ 1,780,392

2013 Expenditure Commitment $ 2,688,000 $ 2,087,294 $ 1,750,026 $ 907,608

Exhibit B: Page 3 of 4
DLI-6434943v3

MMA Sale of 45G 49
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INVOICE

By: Montreal, Maine & Atlantic Railway, Ltd. Date: 12/11/13

15 Iron Horse Road

Hermon, Maine 04401-9621 Invoice Number: 2013-03
To: KMSI, LLC

4111 East 37th Street North

Wichita, KS 67220

DESCRIPTION AMOUNT

Maintenance of Way and Signals - June-October 2013 | $842,418

QRTME to be applied first against eligible operating expenditures and then against eligible capital projects
as needed.

Wiring Instructions:
Bank Name: TD Bank, N.A.

ABA# - 211274450
Account Name: Montreal, Maine & Atlantic Railway Ltd.
Account #: 2427325764

TOTAL $842,418

PLEASE REMIT TO:
Montreal, Maine & Atlantic Railway, Ltd.
15 Iron Horse Road
Hermon, Maine 04401-9621

Please reference Invoice No. on correspondence and payments.
Contact: Don Gardner
Phone number: 207-848-4200

MMA Sale of 45G 50
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CERTIFICATION OF EXPENDITURES FOR 2013
Deécember 13, 2013
KM STRATEGIC INVESTMENTS, LLC
4111 East 37th Street North

Wichita, KS 67220
Attn: President

Gentlemen:

The undersigned (the “Railroad”) makes and delivers this certificate to request XM
STRATEGIC INVESTMENTS, LLC (“KMSI”) make payments for the assignment of track
miles (solely for purposes of Section 45G) under the terms of that ceftain Track Maintenance
Agreement dated as of April 26, 2013, among KMSI and the Railroad (the “Track Maintenance
Agreement”). All terms defined in the Track Maintenance Agreemient shall have the same
meanings herein.

The undersigned hereby requests KMSI to make payments in the aggregate amount of
$274.937 under the Track Maintenance Agreement to Railroad in the amount identified on
Schedule 1, and certifies that Railroad has made expenditures during 2013 that are Qualified
Expenditures in the amounts specified thereon. Schedule 1 attached hereto sets forth in
reasonable detail each of the Qualified Expenditures. Imvoices and other documentation
supporting such Qualified Expenditures are also attached to this form.

In connection with the foregoing; the undersigned hereby represents, warrants and
certifies that the following statements are true and correct:

1. The expenditures cettified are qualified railroad track mainténanice expenditures
within the meaning of Section 45G and telate to the Track identified in the Track
Maintenznee Agreement.

2. The requested payments by KMSI will not cause the aggregate payments by
KMSI under the Track Maintenance Agreement to exceed the 2013 Expenditure
Commitment.

3. The Qualified Expenditures desctibed herein, and the documentation delivered in
connection hetewith, satisfy the requirernerits set forth in the Track Maintenance
Agreement, and in particular do not include any expenditires excluded from the
definition of such under Section 1.01(b).

4. The representations and warranties of Railroad contained in Article Il and
Section 7.02 of the Track Maintenance Agreement are true and correct on and as
of the date hereof, and the Railroad is not in default of any covenant in Article IV
or obligation under the Track Maintenance Agreement.

Exhibit B: Page 1 of 4
DLI-6434943v3

MMA Sale of 45G 51
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MONTREAL, MAINE & ATLANTIC

Exhibit B: Page 2 of 4
DLI-6434943v3

MMA Sale of 45G 52
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Schedute 1
Montreal, Maine & Atlarnitic Railway, Ltd.
2013 Qualified Experidituress and Payinent Schedule _
2013
Budgeted KRsI KNS KNS KMSI Total
. ____ Desciiption, _Experiditures Funding#1 _Funding#2 Funding#3 Funding#4  Funded
MMEA
Maintenance of Way $ 3200483 $ 600,706 $ 337269 $ 842,418 $ 274,937
Total $ 3200483 $ 600706 $ 337,269 § 842,418 $ 274,937 $ 2,055,329

2013 Expenditure Commitment $ 2,688,000 $ 2,087,294 $ 1,750,026 $§ 907608 $ 632,671

Exhibit B: Page 3 of 4
DLI-6434943v3

MMA Sale of 45G 53






Case 13-10670 Doc 576-5 Filed 01/21/14 Entered 01/21/14 16:2

9:04 Desc Exhibit

E Page8of8
INVOICE

By : Montreal, Maine & Atlantic Railway, Ltd. Date: 12/13/13

15 Iron Horse Road

Hermon, Maine 04401-9621 Invoice Number: 2013-04
To: KMSI, LLC

4111 East 37th Street North

Wichita, KS 67220

DESCRIPTION AMOUNT

Maintenance of Way and Signals - November-December 2013 $274,937

QRTME to be applied first against eligible operating expenditures and then against eligible capital projects

as needed.

Wiring Instructions:

Bank Name: TD Bank, N.A.

ABA# 211274450

Account Name: Montreal, Maine & Atlantic Railway Ltd.
Account #: 2427325764

TOTAL $274,937

PLEASE REMIT TO:
Montreal, Maine & Atlantic Railway, Ltd.
15 Iron Horse Road
Hermon, Maine 04401-9621

Please reference Invoice No. on correspondence and payments.
Contact: Don Gardner
Phone number: 207-848-4200

MMA Sale of 45G 54
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Cash Receipts Report F Page 1of2 F
Sorted By Bank Code/Deposit Date
7172013
MONTREAL, MAINE & ATLANTIC RAILWAY (MMA)
Bank Code: K TD Bank - Checking
Bank Deposit Customer Involce / GL Cash Amount Discount Involce
CheckNumber ~ Code Dale Number Number Name Number Applied Applied Balance
Deposit Date: 12/18/2013
121813 K 12/18/2013 10375 10-IRVPAPS IRVING PAPER 0244307-IN 2,087.04 .00 0.00
10-IRVPAPS  IRVING PAPER 0244308-IN 2,087.04 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244309-IN 2,087.04 0.00 0.00
10-IRVPAPS [RVING PAPER 0244408-IN 13,054.98 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244403-IN 2,087.04 0.00 0.00
10-IRVPAPS IRVING PAPER 0244410-IN 2,087.04 0.00 0.00
10-IRVPAPS IRVING PAPER 0244411-IN 2,087.04 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244412-IN 2,087.04 0.00 0.00
10-IRVPAPS IRVING PAPER 0244413-IN 2,087.04 0.00 0.00
10-IRVPAPS  |RVING PAPER 0244414-IN 2,087.04 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244415-IN 2,087.04 0.00 0.00
10-IRVPAPS IRVING PAPER 0244416-IN 2,087.04 0.00 0.00
10-IRVPAPS  |RVING PAPER 0244417-IN 2,087.04 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244418:IN 2,087.04 0.00 0.00
10-IRVPAPS IRVING PAPER 0244419-IN 2,087.04 0.00 0.00
10-IRVPAPS IRVING PAPER 0244420-IN 2,087.04 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244421-IN 2,087.04 0.00 0.00
10-IRVPAPS IRVING PAPER 0244497-IN 3,712.99 0.00 0.00
10-IRVPAPS IRVING PAPER 0244571-IN 2,087.04 0.00 0.00
10-IRVPAPS IRVING PAPER 0244572-IN 2,087.04 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244573-IN 2,087.04 0.00 0.00
10-IRVPAPS IRVING PAPER 0244574-IN 2,087.04 0.00 0.00
10-IRVPAPS IRVING PAPER 0244575-IN 2,070.08 0.00 0.00
10-IRVPAPS IRVING PAPER 0244576-IN 2,070.08 0.00 0.00
10-IRVPAPS IRVING PAPER 0244577-IN 2,070.08 0.00 0.00
10-IRVPAPS |IRVING PAPER 0244578:IN 2,070.08 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244579-IN 2,070.08 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244580-IN 2,070.08 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244581-IN 2,070.08 0.00 0.00
10-IRVPAPS IRVING PAPER 0244582-|N 2,070.08 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244583-IN 2,070.08 0.00 0.00
10-IRVPAPS IRVING PAPER 0244584-IN 2,070.08 0.00 0.00
10-IRVPAPS IRVING PAPER 0244585-IN 2,070.08 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244586-IN 2,070.08 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244719-IN 3,688.35 0.00 0.00
10-IRVPAPS  IRVING PAPER 0244720-IN 3,664.19 0.00 0.00
10-IRVPAPS IRVING PAPER 0244756-IN 2,070.08 0.00 0.00
10-IRVPAPS  |RVING PAPER 0244757-IN 385.04 0.00 1,685.04
Deposit Number 10375 Totals: 150,000.00 0.00 1,685.04
Deposit Date 12/18/2013 Totals: 191,488.68 0.00 1,685.04
Deposit Date: 12/19/2013
Deposit Number: 10376
110152157 K 12/19/2013 10376  10-WESLONH WESTLAKE LONGVIEW CORP 0247424-IN 1,430.80 0.00 1,430.80-
10-WESLONH WESTLAKE LONGVIEW CORP 0247425-IN 1,430.80 0.00 1,430.80-
10-WESLONH WESTLAKE LONGVIEW CORP 0247428-IN 1,584.50 0.00 1,584.50-
10-WESLONH WESTLAKE LONGVIEW CORP 0247427-IN 1,684.50 0.00 1,584.50-
10-WESLONH WESTLAKE LONGVIEW CORP 0247428-IN 1.584.50 0.00 1,684.50-
10-WESLONH WESTLAKE LONGVIEW CORP 0247429-IN 1,430.80 0.00 1,420.80-
10-WESLONH WESTLAKE LONGVIEW CORP 0247430-IN 1,430.80 0.00 0.00
10-WESLONHWESTLAKE LONGVIEW CORP 0247431-IN 1,584.50 0.00 0.00
10-WESLONH WESTLAKE LONGVIEW CORP 0247432-IN 1,684.50 0.00 0.00
Deposit Number 10376 Totals: 13,645.70 0.00 9,045.90-
Deposit Numrber; 10377
121813 K 12/19/2013 10377 00-CASH KOCH MINERALS LLC, 45G PMT 8300-505 842.418.00 0.00 0.00
Deposit Number 10377 Totals: 842,418.00 0.00 0.00
Deposit Date 12/19/2013 Totals: 856,063.70 0.00 9,045.90-
Deposit Date: 12/23/2013
Run Date: 1/15/2014 10:54:01AM Page: 71

AR Dale:  1/13/2014

User Logon: TMP
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Sorted By Bank Code/Deposit Date
7/1/2013
MONTREAL, MAINE & ATLANTIC RAILWAY (MMA)
Bank Code: L TD Bank Escrow Account
Bank Deposit Customer Involce / GL Cash Amount Discount Involce
Check Number Code Dale Rumber Number Name Number Applied Applied Balance
Deposit Date: 117772013
Deposit Number 10305 Totals: 17,105.98 0.00 0.00
Deposit Date 11/7/2013 Tolals: 17,105.98 0.00 0.00
Deposit Dale: 11/12/2013
Deposit Number: 10309
133433 L 1112/2013 10309 10-MAIPOTP MAINE POTATO GROWERS INC 4254M-IN 150.00 0.00 0.00
218512 L 111122013 10309 00-CHI0851 CHICAGO FRT. CAR LEASING C/R 0016361-IN 20.98 0.00 0.00
Deposit Number 10309 Totals: 170.98 0.00 0.00
Deposit Number: 10311
111213 L 111122013 10311 00-PRO0851 PROCORLIMITED C/R 0016366-IN 2098 0.00 0.00
Deposit Number 10311 Totals: 20.98 0.00 0.00
Deposit Date 11/12/2013 Tolals: 191.96 0.00 0.00
Deposit Date: 12/20/2013
Deposit Number: 10378
122013 I 12/20/2013 10378 O00-CASH KOCH MINERALS LLC/45 G PMT 8300-505 274,637.00 0.00 0.00
Deposit Number 10378 Totals: 274,937.00 0.00 0.00
Deposit Date 12/20/2013 Tolals: 274,937.00 0.00 0.00
Bank Code L Totals: 591,780.95 0.00 626.36
Run Date; 1/156/2014 10:54:01AM Page: 80

AR Date: 1/13/2014

UserLogon: TMP






