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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

Inre

MONTREAL MAINE & ATLANTIC
RAILWAY, LTD.

CHAPTER 11
CASE NO. 13-10670-LHK

Debtor

~— N O N N N N

WRONGFUL DEATH CLAIMANTS’ MOTION TO BAR TRUSTEE’S PROSECUTION
OF DERAILMENT CLAIMS AGAINST NON-DEBTOR DEFENDANTS

The Unofficial Committee of Wrongful Death Claimants (the “Committee”), consisting
of representatives (the “Wrongful Death Victims™) of the estates of the 47 victims of the massive
explosion in Lac-Mégantic, Quebec, from the derailment of a train operated by the Debtor (the
“Derailment”),' hereby requests pursuant to Section 105(a) and (d)(2)? of the Bankruptcy Code
an order barring the Trustee’s prosecution and/or settlement of any claims against non-debtor
parties purporting to characterize as injuries and damages of the estate the injuries and damages
suffered by victims of the Derailment, including the adversary proceeding against World Fuel
Services Corporation and related entities (“World Fuel”) recently commenced by the Trustee in
this Court (Adv. No. 14-1001) (the “World Fuel Action”). As grounds therefor, the Committee

states:

' The victims and the representatives of their estates are listed in the Amended Verified Statement Concerning
Representation of Unofficial Committee of Wrongful Death Claimants as Required by Fed. R. Bankr. P. 2019 filed
by the Committee’s counsel on January 28, 2014 [Docket No. 599]. Solely for the avoidance of doubt as to
standing, this motion is filed on behalf of all members of the Committee as well as the Committee itself.

? Section 105(d)(2) authorizes this Court to “issue an order . . . prescribing such limitations as the court deems
appropriate to ensure that the [bankruptcy] case is handled expeditiously and economically.”



Case 13-10670 Doc 674 Filed 02/19/14 Entered 02/19/14 17:08:33 Desc Main
Document  Page 2 of 15

INTRODUCTION

1. The World Fuel Action is barred by the long-standing principle that a bankruptcy
trustee may only pursue causes of action of the bankruptcy estate, not the creditors. The

Supreme Court’s decision in Caplin v. Marine Midland Grace Trust Co. of New York, 406 U.S.

416, 32 L. Ed. 2d 195, 92 S. Ct. 1678 (1972), and a series of decisions in the First Circuit and
elsewhere, establish the distinction between claims for damages of the Debtor (which are assets
of the estate that a trustee may pursue) and claims for personal damages of creditors (which the
trustee lacks standing to pursue). As will be shown below, the World Fuel Action not only
violates the rule enunciated by Caplin and its progeny but serves as a perfect poster-child for the
policy concerns that led the Supreme Court to preclude trustees from repackaging claims for

harm done to creditors as claims of the bankruptcy estate.

BACKGROUND

2. The Committee certainly agrees with the Trustee that World Fuel and other non-
debtor defendants bear joint and several responsibility to the Wrongful Death Victims for the
catastrophe that befell the residents of Lac-Mégantic on July 6, 2013. However, the train
derailment and resulting tragedy were not, as the Trustee suggests, solely caused by the
mislabeling of the crude oil which was being transported by the Montreal, Maine & Atlantic
Railway, Ltd. and its Canadian subsidiary (collectively, the “MMAR?”). It is undisputed that: (i)
MMAR operated the locomotive that was left unattended overnight on the main track on a hill
above Lac-Mégantic on July 6, 2013; (ii) when he abandoned the train, MMAR’s engineer was
responsible for ensuring that hand-brakes had been applied to prevent the train from rolling
downhill should the locomotive’s air-brakes release, as they would if the locomotive’s engine

shut down; and (iii) after the locomotive’s engine was turned off because it was on fire, another
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employee of MMAR responsible for inspecting the train ignored the compromised air-brakes and
left the train in that condition unattended.

3. Shortly after the accident, the Wrongful Death Victims filed civil actions against
the Debtor and nine other defendants, including World Fuel, in the Circuit Court of Cook
County, Illinois (the “Illinois Actions”). Venue lies in Cook County because, inter alia, it is the
principal place of business and residence for Rail World, Inc. and Edward Burkhardt (defendants
responsible for the Debtor’s management and operations), the principal place of business and
residence of Rail World Locomotive Leasing (alleged to have leased to the Debtor the
locomotives involved in the Derailment), the headquarters of Union Tank Car Company (alleged
to have manufactured some or all of the tank cars that punctured and burst into flame in the
Derailment), and a place of business of World Fuel and CIT Group, Inc.

4. The Wrongful Death Victims dismissed the Debtor from the pending cases
promptly upon learning that the Debtor had filed a chapter 11 case. Wrongful death actions
commenced in Illinois state court after the Debtor’s filing do not name the Debtor as a defendant.
Accordingly, the Debtor is not a party in any of the Illinois Actions, and no claim against the
Debtor by any party is pending in any of those actions.

5. Beginning in late August 2013 and prior to the Debtor’s dismissal, World Fuel,
claiming bankruptcy jurisdiction under 28 U.S.C. §1334(b), and diversity jurisdiction under 28

U.S.C. §1332,3 filed its Notice of Removal which automatically transferred the Illinois Actions

® World Fuel has dropped its claim that federal diversity jurisdiction is available. The statute requires “complete
diversity” including that none of the defendants is a citizen of Illinois. Some indisputably are. The defendants
attempted to salvage diversity jurisdiction by alleging that the Illinois defendants were fraudulently joined, but have
dropped this assertion in the face of a scathing decision by the Illinois District Court. See Grimard v. Western
Petroleum Company, et al., Case No. 13-06197 (N.D. I1l.), Doc. # 27 (“This Court has reviewed Complaint Counts
IT and III, which charge each of those defendants with ‘wrongful Death-Negligence,” and it finds that counsel’s
unsupported ipse dixit characterization of those defendants as ‘fraudulently joined’ is highly dubious.”).

3
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to the Illinois District Court. The day after World Fuel filed the Notice of Removal, the Trustee
on behalf of the Debtor filed its Consent to the Removal in all of the pending Illinois Actions.*

6. On September 13, 2013, the Trustee in coordination with World Fuel filed
separate motions to transfer the Illinois Actions to the United States District Court for the
District of Maine pursuant to 28 U.S.C. § 157(b)(5) (the “Transfer Motions”).5 The Wrongful
Death Victims opposed the Transfer Motions on the grounds that “related to” bankruptcy
jurisdiction does not exist over their claims in the Illinois Action, that 28 U.S.C. § 157(b)(5) does
not authorize transfer of the Illinois Actions, and that (in the alternative) the Maine District Court
should exercise its discretion to abstain from hearing the Illinois Actions.

7. The Trustee has filed multiple pleadings and briefs with the Maine District Court
in regard to the Transfer Motions all of which appear to be coordinated with the pleadings and
briefs filed by World Fuel ®

8. The Maine District Court scheduled oral argument on the Transfer Motions to be
held on January 31, 2014. The day before the hearing, the Trustee filed the complaint
commencing the World Fuel Action.

9. On January 31, 2014, at the hearing before Judge Torresen in support of the

Transfer Motions of the Trustee and World Fuel, the Trustee referred to this complaint as

evidence for the existence of related-to bankruptcy jurisdiction.’

4 See, e.g., Grimard v. Western Petroleum Company, et al., Case No. 13-06197 (N.D. I11.), Doc. #17.

*Inre Montreal, Maine & Atlantic Railway, Ltd., 1:13-MC-00184, Doc. #1 (Transfer Motion filed by Debtor); Doc.
#2 (Transfer Motion filed by Western Petroleum Corporation).

®Inre Montreal, Maine & Atlantic Railway, Ltd., 1:13-MC-00184, Doc. #16 (Response in Opposition to Motion
Stay); Doc. #31 (Reply Memorandum in Support of Motion to Transfer); Doc. #46 (Reply to Response ot Motion to
Transfer); #47 (Motion for Oral Argument); Doc. #60 (Response to Motion to Strike); Doc. #66 (Response to
Motion to Sever).

'See Tr. of H’rg on Transfer Mot. at 20-21, attached hereto as Exhibit A.

4
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ARGUMENT

The Trustee lacks legal authority to pursue the claims of Derailment victims
against World Fuel or anyone else.

10. The Supreme Court’s decision in Caplin v. Marine Midland Grace Trust Co. of

New York, 406 U.S. 416, 32 L. Ed. 2d 195, 92 S. Ct. 1678 (1972), and its progeny hold that a
bankruptcy trustee lacks standing to assert claims of creditors. Standing is a “threshold question

in every federal case, determining the power of the court to entertain the suit.” Warth v. Seldin,

422 U.S. 490, 498, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975). As one requirement of standing, “[a]
party must assert his own legal rights and interests and cannot rest his claim to relief on the legal
rights or interests of third parties.” Id., 422 U.S. at 499. In the bankruptcy context, it is well
understood that the Bankruptcy Code “places a trustee in the shoes of the bankrupt corporation
and affords the trustee standing to assert any claims that the corporation could have instituted

prior to filing its petition for bankruptcy.” E.g., In re CBI Holding Co., Inc., 529 F.3d 432, 454

(2d Cir. 2008). The Bankruptcy Code does not, however, authorize a trustee to assert causes of
action that are personal to creditors. Caplin, 406 U.S. at 431-32.

11. Caplin addresses the very issue raised by the Trustee’s commencement of the
World Fuel Action, which seeks for the bankruptcy estate the same damages that the Wrongful
Death Victims seek in the Illinois Actions and that the Canadian class action representatives seek
on behalf of the remaining Derailment victims.2 In Caplin, a Chapter X trustee under the former
Bankruptcy Act, 52 Stat. 883 (1938), brought suit against the indenture trustee for the debtor’s
bonds, alleging “breach of duty.” The Supreme Court held that while the bondholders
themselves might sue the indenture trustee, the trustee could not. The Court provided three

reasons:

8 See footnote 10 below.
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. First, “nowhere in the statutory scheme is there any suggestion that the trustee in
reorganization is to assume the responsibility of suing third parties” on behalf of creditors.
Caplin, 406 U.S. at 428. The bankruptcy statute under which the trustee was appointed

empowered him to “collect and reduce to money the property of the estate,” i.e., the debtor’s

property; it did not authorize him to collect the property of creditors. Id. at 429 (quoting 11
U.S.C. § 75 (1970), replaced by 11 U.S.C. § 704 (1982)).

. Second, the bondholders could bring their own action, as individuals or through a
class action. The trustee’s suit asserting the bondholders’ claims was not needed to benefit them,
was unlikely to have an effect on the debtor’s reorganization, and would usurp the bondholders’
right to determine whether and how their claims were to be litigated. 1d. at 431-34. Explained
the Court:

It is difficult to see precisely why . . . the trustee in reorganization should

represent the interests of the debenture holders, who are capable of deciding for

themselves whether or not it is worthwhile to seek to recoup whatever losses they

may have suffered by an action against the indenture trustee . . . . [T]he debenture

holders, the persons truly affected by the suit against Marine, should make their

own assessment of the respective advantages and disadvantages, not only of

litigation, but of various theories of litigation.

Id. at 431. Leaving creditors to assert (or not) their litigation rights would avoid the need for
consensus as to “the amount of damages to seek, or even on the theory on which to sue” id. at
432.

. Third, permitting the trustee to bring the bondholders' claims threatened to raise a

host of complex legal issues involving such matters as whether he could fairly represent

bondholders who wished to bring their own suits, and the extent to which the trustee could bind

such bondholders to a settlement. Id.
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12. Caplin remains good law in this Circuit and elsewhere. See, e.g., Boston Trading

Group, Inc. v. Burnazos, 835 F.2d 1504, 1514-1515 (1st Cir. 1987); Nisselson v. Lernout, 2004

U.S. Dist. LEXIS 28655 (D. Mass. Aug. 9, 2004); Am. Bridge Prods. v. Decoulos, 328 B.R. 274,

351-352 (Bankr. D. Mass. 2005). Caplin figured prominently in a Second Circuit decision last

year. Picard v. JPMorgan Chase Bank & Co. (In re Bernard L. Madoff Inv. Secs. LLC), 721

F.3d 54, 67 (2d Cir. 2013). No court has suggested that Caplin has been overruled or may be
ignored.
13. In determining whether a claim belongs to the bankruptcy estate or personally to

creditors, a court must look to the kind of harm alleged. City Sanitation, LLC v. Allied Waste

Servs. of Mass., LLLC (In re Am. Cartage, Inc.), 656 F.3d 82, 90 (1st Cir. 2011). “[W]hen the

alleged injury to a creditor is indirect or derives solely from an injury to the debtor, the claim is
general. Claims are deemed personal, rather than general, when a creditor himself is harmed and
no other claimant or creditor has an interest in the cause.” Id. (internal citation omitted). Since
the claims of the Derailment victims arise from injuries to themselves or their loved ones, not to
the Debtor, they are “personal” rather than “general” in the dichotomy established by Caplin.
Indeed, the Trustee admitted during the hearing before Judge Torresen on the pending Transfer
Motions that the damages he seeks in the World Fuel Action are precisely the same as those
sought by the Derailment victims:

As trustee I have sued the World Fuels entities or the Western entities, if

you will, for all of the damages to the Canadian debtor and the U.S. debtor

arising out of the derailment, including any amounts we would have to pay

out in claims to these victims and to others. The theory behind that cause

of action is the same theory being espoused on the same facts as is being

espoused by the plaintiffs in the Illinois cases and the plaintiffs in the

Canadian class action cases, and that is that a failure to appropriately

disclose the specific content and volatility of the product led to the
accident.
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Now, I expect those entities will very soon be filing responses denying

those allegations, but that litigation involves the same operative facts and

the same legal and scientific theories that are being used by the victims to

recover money. We expect obviously World Fuels and its entities might

disagree, but we believe that lawsuit is worth hundreds of millions, the

same hundreds of millions that the victims claim.
(emphasis added). See Tr. of Hearing on Transfer Motions at pg. 21.°

14. The Trustee’s admission underscores not only the applicability of the Supreme
Court’s holding in Caplin but also its explanation why bankruptcy trustees are not allowed to
expropriate creditors’ claims. First, even though the complaint in the World Fuel Action seeks
damages purportedly sustained by the Debtor, the primary recovery sought from World Fuel (and
others to be sued later) are the damages of the Wrongful Death Victims and other victims of the
Derailment, in other words, the very types of claims that “nowhere in the statutory scheme is
there any suggestion that the trustee” may pursue. Caplin, 406 U.S. at 429. Second, like the
bondholders in Caplin, victims of the Derailment can bring their own claims against World Fuel
(indeed they already have'") seeking the same damages sought by the Trustee; the Trustee’s
action is wholly unnecessary to provide a recovery to the victims, and indeed interferes with their
right to “make their own assessment of the respective advantages and disadvantages, not only of
litigation, but of various theories of litigation.” Id., 406 U.S. at 431. Third, the World Fuel
Action plunges headlong into the same legal thicket as the trustee’s lawsuit in Caplin, raising

complex issues concerning whether the Trustee can fairly represent the interests of Derailment

victims and the extent to which such victims will be bound by any settlement of the World Fuel

° See Tr. of H’rg on Transfer Mot. at 21.

1% 11 addition to the Illinois Actions, a class action asserting similar claims to the Illinois Actions has been
commenced in Canada on behalf of all victims of the Derailment. Although the Wrongful Death Victims will
formally opt out as soon as permissible under Canadian procedure, the class action (if certified) will proceed on
behalf of the other Derailment victims, or they can individually sue World Fuel just as the Wrongful Death Victims
have.



Case 13-10670 Doc 674 Filed 02/19/14 Entered 02/19/14 17:08:33 Desc Main
Document  Page 9 of 15

Action. Indeed, the concerns over judicial efficiency and fairness that underlay the Supreme
Court’s decision in Caplin are already front and center in this case.

15.  The waste of judicial and other resources that was threatened in Caplin has
become a reality in this case. The Trustee asserts that he can settle the claims of the Wrongful
Death Victims against World Fuel even over their objection. The Wrongful Death Victims say
not. The first round of this fight is sub judice in the District Court proceedings concerning the
Transfer Motions."" The Trustee commenced the second round by filing the World Fuel Action.
Unless this Court puts an end to the fight by granting this motion, the collateral litigation
spawned by the Trustee’s attempted expropriation of the victims’ claims against non-debtors will
likely continue (as it has to date) to consume more money, time and judicial resources than
litigation of the actual claims. For example, the Trustee’s next step will likely be to negotiate a
preemptive settlement of the Wrongful Death Victims’ claims against World Fuel or propose a
plan that authorizes such settlement over the Wrongful Death Victims® objection,
notwithstanding the universal requirement of bankruptcy courts that any such settlement have the
unanimous or near-unanimous consent of the holders of the claims, i.e., the Wrongful Death

Victims.'?

"' Absent related-to bankruptcy jurisdiction over the Illinois Actions, the federal courts will lack jurisdiction to

enjoin the Wrongful Death Victims’ pursuit of those actions. E.g., W.R. Grace & Co. v. Chakarian (In re W.R.
Grace & Co.), 591 F.3d 164, 171 (3d Cir. 2009).

12 See In re Master Mortgage, 168 B.R. 930 (Bankr. W.D. Mo. 1994) (establishing five-factor test by which
injunctions or releases in favor of non-debtor parties may be accepted in a plan, including consent by a substantial
majority of creditors impacted by such injunction or release). Courts in this circuit and elsewhere have applied the
Master Mortgage test in rejecting releases of non-debtor entities absent unanimous consent of creditors whose
claims were going to be released. See, e.g., In re Charles St. African Methodist Episcopal Church of Boston, 499
B.R. 66, 102 (Bankr. D. Mass. 2013) (denying confirmation of plan containing release of a third-party guaranty
where single creditor objected to release); In re Zenith Electronics Corp., 241 B.R. 92, 111 (Bankr. D. Del. 1999)
(holding that releases of non-derivative third-party claims against non-debtor "cannot be accomplished without the
affirmative agreement of the creditor affected"); In re Salem Suede, 219 B.R. 922, 937 (Bankr. D. Mass. 1998)
(sustaining judgment creditors’ objection to confirmation of plan which contained broad release of those creditors’
claims against the insurer and joint tortfeasors).
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16. In addition to judicial efficiency, the paramount concern of the Supreme Court in
Caplin was fairness to claimants. The Trustee’s inability to fairly represent the interests of the
Derailment victims is even more stark than when the Caplin trustee asserted the interests of
bondholders. Here the Trustee has an actual conflict with victims because their claims have far
less value as asserted by the Trustee than by the victims themselves.

17. Comparative negligence laws of many states, including Illinois and Maine,
preclude any recovery by a joint tortfeasor who is determined to be more than 50 percent liable
for the Derailment. See Me. Rev. Stat. Ann. tit. 14, § 156; 735 Tll. Comp. Stat. 5/2-1116. While
the relative fault of the Debtor and World Fuel is at this point a matter of speculation, the
Debtor’s estate bears a significant risk of zero recovery from World Fuel given that on the night
in question, the Debtor left its train totally unattended, on the long down-grade leading to Lac-
Mégantic, with the hand-brakes not having been set and the air-brakes about to release because
the compressor had been turned off. The Trustee’s representation to the District Court that

¢ . . 1
“we're not responsible for the accident” 3

(referring to the Debtor) reflects either a distinct lack
of candor or an indistinct grasp of reality.

18. Even if a fact-finder were to determine that, as between the Debtor and World
Fuel, the Debtor was less than 50% at fault, the Trustee’s recovery against World Fuel would in
any event be reduced by the percentage of the Debtor’s fault.'* By contrast, the Wrongful Death
Victims and other victims who are blameless can recover 100 percent of their damages from
World Fuel and other non-debtor defendants. This goes beyond the Supreme Court’s concern

with preserving the rights of creditors to decide the theory on which to sue. In the hands of the

Trustee, a lawsuit on any theory will recover zero or a fraction of the damages that the victims

'3 See Tr. H’rg on Transfer Mot. at 30.
'* See Me. Rev. Stat. Ann. tit. 14, § 156; 735 Ill. Comp. Stat. 5/2-1116.

10
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could recover on their own. Under Caplin the Trustee cannot fairly represent the interests of the
Derailment victims.

19. The Trustee’s struggle to create even the appearance of a plausible route to
recovery through the World Fuel Action led him to premise his complaint on a novel theory of
negligence exoneration. Although the Trustee admits that the Debtor was negligent with respect
to its handling of the crude oil which was disclosed by World Fuel as a Class 3 Hazardous

115, the Trustee insists that the Debtor is exonerated from

Material falling within Packing Group
liability because it would have been much more careful if only World Fuel had disclosed that the

cargo was in fact a Class 3 Hazardous Material falling within Packing Group II or III:

102. But for Defendants’ negligent and careless acts and omissions, MMAR would
have taken steps that would have prevented the Derailment and its resulting injury to
MMAR and others.'®

No precedent exists for a common carrier to avoid liability for a derailment in which the carrier
was admittedly negligent, but uninformed of the danger of the cargo being transported. To
establish this exoneration defense presupposes that the Trustee could introduce speculative
opinion testimony which could portray a more informed Debtor as carefully manning its train
and cargo safely through Lac-Mégantic to its ultimate destination. The Debtor, however, cannot
change the tragic reality of the Derailment, nor rewrite its actual involvement in the tragedy.
“Opinion testimony that is based purely on guess, surmise or conjecture is inadmissible and is

tantamount to no evidence at all”. City of Evanston v. City of Chicago, 279 IIl. App. 3d 255 (1*

Dist, 1996). While the Trustee might be inclined to establish new law, Rule 12(b)(6) dictates
that courts dismiss legal claims that are destined to fail regardless of whether they are nearly

viable. Neitzke v. Williams, 490 U.S. 319, 326-327, 109 S.Ct. 1827, 104 L.Ed.2d 338 (1989).

°Us Department of Transportation, Federal Motor Carrier Safety Administration regulations, 49 CRF pt. 173.121.
1® See page 18 of Complaint.

11
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20.  The Trustee’s selection of venue has also depressed the value of the Wrongful
Death Victims’ claims. The Trustee brought the World Fuel Action in this Court rather than in
the Cook County superior court, where the Illinois Actions were filed. It is well established that
foreign plaintiffs may recover against U.S. defendants in the Illinois courts under Illinois law.

Vivas v. Boeing, Co., 392 Ill. App. 3d 644 (1st Dist. 2009) (allowing wrongful death cases

involving airline crash occurring in Peru involving citizens of Peru to be brought in Illinois
courts). If the law of Maine or of Canada were to be applied in the World Fuel Action,'” the
wrongful death claims would be capped at amounts far lower than the likely verdict of a Chicago
jury.

21.  In Caplin the Supreme Court ruled against the trustee’s assertion of bondholder
claims against a third party despite the Court’s apparent assumption that the trustee had every
incentive to maximize recovery on those claims. By contrast, in this case the Trustee’s interests
(at least, as he has articulated them18) are in conflict with those of the Wrongful Death Victims
on the issue of choice-of-law. True, the application of Maine or Canada law would decrease the
recovery from World Fuel, but from the Trustee’s perspective there is an off-setting benefit: a
corresponding decrease in the allowed amount of the Wrongful Death Victims’ claims against
the Debtor’s estate. This might answer a question that has perhaps puzzled the Court: Given the
adversarial position of World Fuel in relation to the estate, why have the Trustee and World Fuel
coordinated their efforts even to the point of creating the appearance of collusion? Why, for
example, did the Trustee join with World Fuel in seeking to transfer the Illinois Actions to

Maine? Why did World Fuel file proofs of claim in this case, without the compulsion of a

"7 See Me. Rev. Stat. Ann. tit. 18-A, § 2-804; Canadian caps developed under the common law, through a trilogy of
cases: Arnold v. Teno, [1978] 2 S.C.R. 287; Andrews v. Grand & Toy Limited, [1978] 2 R.C.S. (S.C.C.); Thornton
v. Prince George School District No. 57, [1978] 2 S.C.R. 267.

'8 While non-fiduciary obligors are incentivized to minimize the claims against them by means fair or foul, most
bankruptcy trustees do not oppose, and indeed encourage, allowance of valid creditor claims.

12
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pending bar date, when to do so would confer core jurisdiction of this Court over Derailment-
related counterclaims that would otherwise be entirely beyond this Court’s jurisdiction? Why
didn’t the Trustee simply (and cheaply) obtain disallowance of World Fuel’s claims under
Sections 502 and 509 of the Bankruptcy Code?'® Why did the Trustee, who faced no deadline to
respond to the claims at all, instead choose to respond by joining the issue of liability for the
Derailment victims’ claims even though (putting aside the issue whether the Trustee is even a
proper party to pursue the claims) the bankruptcy estate lacks the resources to properly pursue
those claims? This otherwise inexplicable course of conduct by the Trustee and World Fuel may
or may not be attributable to a common interest in avoiding application of Illinois law to the
Wrongful Death Victims’ claims. All that matters for purposes of the policies underlying Caplin
is that the Trustee’s conflicting incentives render him unfit to fairly represent the interests of the
Wrongful Death Victims in asserting their claims against World Fuel.

22. Yet another reason why the Trustee cannot fairly represent the interests of the
Derailment victims is that any recovery by the Trustee will be distributed differently from any
direct recovery by the victims, because of the priority accorded to wrongful death and personal
injury claims under Section 1171(a) of the Bankruptcy Code.?® (The Plan solves this problem in
respect of insurance proceeds by dividing them with the Canadian bankruptcy estate, which

clearly also has an interest in them; the same approach is unavailable for litigation proceeds in

" The proofs of claim filed by World Fuels assert claims for contribution, indemnity and subrogation premised on
World Fuels paying judgments to Derailment victims. At a time when no such judgments have been paid, these
claims must be disallowed under Section 502(e)(1) (applicable to contribution and indemnity claims) or under
Section 509(a) (only an entity that “pays such claim,” i.e., the victim’s claim, may assert a subrogation claim).

% If the Trustee’s recovery does not exceed the aggregate amount of the Trustee’s fees plus allowed wrongful death
and personal injury claims, which have administrative expense priority, then property damage claimants will receive
nothing, even though they could have recovered their full loss, net of counsel fees, in a direct action against World
Fuel.

13
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which only the U.S. bankruptcy estate has an interest.) The Court of Appeals for the First Circuit
has invoked this type of distributional disconnect as an indication that Caplin applies:

Finally, here, as in Caplin, a receiver's suit on behalf of these
creditors could raise complex issues unnecessarily, for the interests
of [the debtor] and its creditors may conflict. Under fraudulent
conveyance law, an individual creditor bringing suit could satisfy
his entire claim out of the assets recovered; the Receiver, however,
would simply add any award he wins to the company's coffers for
pro rata distribution among all creditors. Thus, any individual
BTG creditor (or any group of creditors smaller than the set of all
BTG's creditors) might fare better by bringing suit than by relying
on the Receiver. Moreover, would it be fair to require these
creditors to share the proceeds of what is in effect their lawsuit
with other creditors, who, say, became creditors after the transfers
took place? These potential difficulties suggest to us that the legal
complexities here are similar enough to those involved in Caplin
that, in light of the other similarities, we must reach a similar
result.

Boston Trading Group, Inc. v. Burnazos, 835 F.2d 1504, 1514-1515 (1st Cir. 1987) (internal

citation omitted).

23. In sum, both the holding of and the policies underlying Caplin and its progeny
establish that the Trustee has no legal authority to pursue the World Fuel Action or any other
action asserting Wrongful Death Victims’ claims. Accordingly, the Wrongful Death Victims

respectfully request this Court to order the Trustee to dismiss the World Fuel Action and not to

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]
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bring and/or settle any action asserting the claims of Derailment victims.

Dated: February 19, 2014

/s/ George W. Kurr, Jr.
George W. Kurr, Jr.

GROSS, MINSKY & MOGUL, P.A.

23 Water Street, Suite 400

P. O. Box 917

Bangor, ME 04402-0917
Phone: (207) 942-4644 ext. 206
gwkurr @ grossminsky.com

Daniel C. Cohn, pro hac vice
Taruna Garg, pro hac vice
MURTHA CULLINA LLP
99 High Street, 20th Floor
Boston, Massachusetts 02110
Phone: (617) 457-4000

Desc Main

Counsel for the Unofficial Committee of Wrongful

Death Claimants
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

Inre
CHAPTER 11
MONTREAL MAINE & ATLANTIC CASE NO. 13-10670-LHK

RAILWAY, LTD.

Debtor

— N O N N N N

CERTIFICATE OF SERVICE

I, Taruna Garg, hereby certify that I caused a copy of the Wrongful Death Claimants’
Motion to Bar Trustee’s Prosecution Of Derailment Claims Against Non-Debtor Defendants and
Notice of Hearing with Respect to Wrongful Death Claimants’ Motion to Bar Trustee’s
Prosecution of Derailment Claims Against Non-Debtor Defendants to be served via the Court’s
CMV/ECEF system on February 19, 2014 and by U.S. First Class Mail, as indicated, upon the

parties listed on the attached Service List.

/s/ Taruna Garg

Taruna Garg, Esq. — BBO #654665
Murtha Cullina LLP

99 High Street

Boston, MA 02110

617-457-4000 Telephone
617-482-3868 Facsimile

tgarg @murthalaw.com
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Served on February 19, 2014 via CM/ECEF:

D. Sam Anderson, Esq. on behalf of Attorney Bernstein, Shur, Sawyer & Nelson
sanderson @bernsteinshur.com,
acummings @bernsteinshur.com;sspizuoco @bernsteinshur.com;astewart @bernsteinshur.com

D. Sam Anderson, Esq. on behalf of Trustee Robert J. Keach
sanderson @bernsteinshur.com,
acummings @bernsteinshur.com;sspizuoco @bernsteinshur.com;astewart @bernsteinshur.com

Aaron P. Burns on behalf of Interested Party New England Independent Transmission Company,
LLC
aburns @pearcedow.com, rpearce @pearcedow.com,lsmith @pearcedow.com

Richard Paul Campbell on behalf of Creditor Progress Rail Services Corporation
rpcampbell @ campbell-trial-lawyers.com, mmichitson @campbell-trial-lawyers.com

Roger A. Clement, Jr., Esq. on behalf of Attorney Verrill Dana LLP
rclement@verrilldana.com, nhull @ verrilldana.com:bankr @ verrilldana.com

Roger A. Clement, Jr., Esq. on behalf of Debtor Montreal Maine & Atlantic Railway Ltd.
rclement@verrilldana.com, nhull @verrilldana.com;bankr @verrilldana.com

Roger A. Clement, Jr., Esq. on behalf of Trustee Robert J. Keach
rclement@verrilldana.com, nhull @ verrilldana.com:bankr @ verrilldana.com

Daniel C. Cohn, Esq. on behalf of Creditor Estates of Marie Alliance, et al
dcohn @murthalaw.com, njoyce @murthalaw.com

Maire Bridin Corcoran Ragozzine, Esq. on behalf of Defendant Robert J. Keach, in his capacity
as Chapter 11 Trustee of Maine Montreal and Atlantic Railway, Ltd.

mcorcoran @bernsteinshur.com,

sspizuoco @bernsteinshur.com;astewart @bernsteinshur.com;acummings @bernsteinshur.com;kfo
x @bernsteinshur.com;kquirk @bernsteinshur.com

Maire Bridin Corcoran Ragozzine, Esq. on behalf of Trustee Robert J. Keach

mcorcoran @bernsteinshur.com,

sspizuoco @bernsteinshur.com;astewart @bernsteinshur.com;acummings @bernsteinshur.com:kfo
x @bernsteinshur.com:kquirk @bernsteinshur.com

Keith J. Cunningham, Esq. on behalf of Creditor Eastern Maine Railway Company
kcunningham @ pierceatwood.com, mpottle @ pierceatwood.com;rkelley @ pierceatwood.com

Keith J. Cunningham, Esq. on behalf of Creditor Maine Northern Railway Company
kcunningham @pierceatwood.com, mpottle @pierceatwood.com;rkelley @pierceatwood.com
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Keith J. Cunningham, Esq. on behalf of Creditor New Brunswick Southern Railway Company
kcunningham @pierceatwood.com, mpottle @pierceatwood.com;rkelley @pierceatwood.com

Debra A. Dandeneau on behalf of Creditor CIT Group, Inc.
, arvin.maskin @weil.com

Joshua R. Dow, Esq. on behalf of Creditor Canadian Pacific Railway
jdow @pearcedow.com, rpearce @pearcedow.com;lsmith@pearcedow.com

Joshua R. Dow, Esq. on behalf of Creditor Canadian Pacific Railway Co.
jdow @pearcedow.com, rpearce @pearcedow.com;lsmith@pearcedow.com

Michael A. Fagone, Esq. on behalf of Attorney Bernstein, Shur, Sawyer & Nelson

mfagone @bernsteinshur.com,

acummings @bernsteinshur.com;astewart @bernsteinshur.com;sspizuoco @bernsteinshur.com:kq
uirk @bernsteinshur.com:kfox @bernsteinshur.com

Michael A. Fagone, Esq. on behalf of Debtor Montreal Maine & Atlantic Railway Ltd.

mfagone @bernsteinshur.com,

acummings @bernsteinshur.com;astewart @bernsteinshur.com:sspizuoco @bernsteinshur.com:kq
uirk @bernsteinshur.com:kfox @bernsteinshur.com

Michael A. Fagone, Esq. on behalf of Defendant Robert J. Keach, in his capacity as Chapter 11
Trustee of Maine Montreal and Atlantic Railway, Ltd.

mfagone @bernsteinshur.com,

acummings @bernsteinshur.com;astewart @bernsteinshur.com:sspizuoco @bernsteinshur.com:kq
uirk @bernsteinshur.com:kfox @bernsteinshur.com

Michael A. Fagone, Esq. on behalf of Plaintiff Robert J. Keach

mfagone @bernsteinshur.com,

acummings @bernsteinshur.com;astewart @bernsteinshur.com;sspizuoco @bernsteinshur.com:kq
uirk @bernsteinshur.com:kfox @bernsteinshur.com

Michael A. Fagone, Esq. on behalf of Trustee Robert J. Keach

mfagone @bernsteinshur.com,

acummings @bernsteinshur.com;astewart @bernsteinshur.com:sspizuoco @bernsteinshur.com:kq
uirk @bernsteinshur.com:kfox @bernsteinshur.com

Daniel R. Felkel, Esq. on behalf of Creditor Dakota Plains Transloading, LL.C, Dakota Petroleum
Transport Solutions LLC, Dakota Plains Marketing LL.C
dfelkel @troubhheisler.com

Jeremy R. Fischer on behalf of Interested Party Indian Harbor Insurance Company
jfischer@dwmlaw.com, aprince @dwmlaw.com

Jeremy R. Fischer on behalf of Interested Party Railroad Acquisition Holdings LLC
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ifischer@dwmlaw.com, aprince @dwmlaw.com

Jeremy R. Fischer on behalf of Interested Party XL Insurance Company, Ltd.
jfischer@dwmlaw.com, aprince @dwmlaw.com

Isaiah A. Fishman on behalf of Creditor C. K. Industries, Inc.
ifishman @krasnowsaunders.com,
ryant@krasnowsaunders.com;cvalente @krasnowsaunders.com

Peter J. Flowers on behalf of Creditor Estates of Stephanie Bolduc
pif @meyers-flowers.com

Christopher Fong, Esq. on behalf of Creditor Informal Committee of Quebec Claimants
christopherfong @paulhastings.com

Christopher Fong, Esq. on behalf of Creditor Official Committee of Victims
christopherfong @paulhastings.com

Taruna Garg, Esq. on behalf of Creditor Estates of Marie Alliance, et al
tgarg @murthalaw.com, cball @murthalaw.com;kpatten @ murthalaw.com

Jay S. Geller on behalf of Creditor Western Petroleum Corporation
jgeller @maine.rr.com

Jay S. Geller on behalf of Defendant Petroleum Transport Solutions, LLC
jgeller @maine.rr.com

Jay S. Geller on behalf of Defendant Western Petroleum Company
jgeller @maine.rr.com

Jay S. Geller on behalf of Defendant World Fuel Services Corporation
jgeller @maine.rr.com

Jay S. Geller on behalf of Defendant World Fuel Services, Canada, Inc.
jgeller @maine.rr.com

Jay S. Geller on behalf of Defendant World Fuel Services, Inc.
jgeller @maine.rr.com

Craig Goldblatt on behalf of Interested Party XL Insurance Company, Ltd.
craig.goldblatt@wilmerhale.com

Frank J. Guadagnino on behalf of Creditor Maine Department of Transportation
fguadagnino @clarkhillthorpreed.com

Michael F. Hahn, Esq. on behalf of Creditor Bangor Savings Bank

5076679.1

Desc


mailto:fguadagnino@clarkhillthorpreed.com
mailto:craig.goldblatt@wilmerhale.com
mailto:jgeller@maine.rr.com
mailto:jgeller@maine.rr.com
mailto:jgeller@maine.rr.com
mailto:jgeller@maine.rr.com
mailto:jgeller@maine.rr.com
mailto:jgeller@maine.rr.com
mailto:cball@murthalaw.com;kpatten@murthalaw.com
mailto:tgarg@murthalaw.com
mailto:christopherfong@paulhastings.com
mailto:christopherfong@paulhastings.com
mailto:pjf@meyers-flowers.com
mailto:ryant@krasnowsaunders.com;cvalente@krasnowsaunders.com
mailto:ifishman@krasnowsaunders.com
mailto:aprince@dwmlaw.com
mailto:jfischer@dwmlaw.com
mailto:aprince@dwmlaw.com
mailto:jfischer@dwmlaw.com
mailto:fguadagnino@clarkhillthorpreed.com
mailto:craig.goldblatt@wilmerhale.com
mailto:jgeller@maine.rr.com
mailto:jgeller@maine.rr.com
mailto:jgeller@maine.rr.com
mailto:jgeller@maine.rr.com
mailto:jgeller@maine.rr.com
mailto:jgeller@maine.rr.com
mailto:cball@murthalaw.com;kpatten@murthalaw.com
mailto:tgarg@murthalaw.com
mailto:christopherfong@paulhastings.com
mailto:christopherfong@paulhastings.com
mailto:pjf@meyers-flowers.com
mailto:ryant@krasnowsaunders.com;cvalente@krasnowsaunders.com
mailto:ifishman@krasnowsaunders.com
mailto:aprince@dwmlaw.com
mailto:jfischer@dwmlaw.com
mailto:aprince@dwmlaw.com
mailto:jfischer@dwmlaw.com

Case 13-10670 Doc 674-3 Filed 02/19/14 Entered 02/19/14 17:08:33 Desc
Certificate of Service Page 5 of 10

mhahn @eatonpeabody.com,
clavertu @eatonpeabody.com;dcroizier @eatonpeabody.com;jmiller @eatonpeabody.com:dgerry
@eatonpeabody.com

Andrew Helman, Esq. on behalf of Creditor Wheeling & Lake Erie Railway Company
ahelman @mcm-law.com, bankruptcy @mcm-law.com

Andrew Helman, Esq. on behalf of Plaintiff Wheeling & Lake Erie Railway Company
ahelman @mcm-law.com, bankruptcy @mcm-law.com

Paul Joseph Hemming on behalf of Creditor Canadian Pacific Railway Co.
phemming @briggs.com, pkringen @briggs.com

Seth S. Holbrook on behalf of Creditor Atlantic Specialty Insurance Company
holbrook murphy @msn.com

Nathaniel R. Hull, Esq. on behalf of Debtor Montreal Maine & Atlantic Railway Ltd.
nhull @verrilldana.com, bankr @verrilldana.com

David C. Johnson on behalf of Creditor Wheeling & Lake Erie Railway Company
bankruptcy @mcm-law.com, djohnson @mcm-law.com

David C. Johnson on behalf of Plaintiff Wheeling & Lake Erie Railway Company
bankruptcy @mcm-law.com, djohnson @mcm-law.com

Jordan M. Kaplan, Esq. on behalf of Creditor Brotherhood of Locomotive Engineers and
Trainmen
jkaplan @zwerdling.com, mwolly @zwerdling.com

Robert J. Keach, Esq. on behalf of Trustee Robert J. Keach
rkeach @bernsteinshur.com,
acummings @bernsteinshur.com:astewart @bernsteinshur.com:kquirk @bernsteinshur.com

Curtis E. Kimball, Esq. on behalf of Creditor Center Beam Flat Car Company, Inc.
ckimball @rudman-winchell.com, jphair @rudman-winchell.com;cderrah @rudmanwinchell.com

Curtis E. Kimball, Esq. on behalf of Creditor First Union Rail
ckimball @rudman-winchell.com, jphair @rudman-winchell.com;cderrah @rudmanwinchell.com

Curtis E. Kimball, Esq. on behalf of Creditor J. M. Huber Corporation
ckimball @ rudman-winchell.com, jphair @rudman-winchell.com;cderrah @rudmanwinchell.com

Thomas Addison Knowlton, Esq. on behalf of Creditor Maine Revenue Services
Thomas.a.knowlton @maine.gov

Andrew J. Kull, Esq. on behalf of Creditor Estate of Jefferson Troester
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akull @mittelasen.com, ktrogner @mittelasen.com

George W. Kurr, Jr. on behalf of Creditor Estates of David Lacroix Beaudoin
gwkurr @ grossminsky.com, tmseymour @ grossminsky.com

George W. Kurr, Jr. on behalf of Creditor Estates of Marie Alliance, et al
gwkurr @ grossminsky.com, tmseymour @ grossminsky.com

George W. Kurr, Jr. on behalf of Creditor Estates of Stephanie Bolduc
gwkurr @ grossminsky.com, tmseymour @ grossminsky.com

George W. Kurr, Jr. on behalf of Creditor Real Custeau Claimants et al
gwkurr @ grossminsky.com, tmseymour @ grossminsky.com

Alan R. Lepene, Esq. on behalf of Creditor Eastern Maine Railway Company
Alan.Lepene @ ThompsonHine.com, Cathy.Heldt@ThompsonHine.com

Alan R. Lepene, Esq. on behalf of Creditor Maine Northern Railway Company
Alan.Lepene @ ThompsonHine.com, Cathy.Heldt @ ThompsonHine.com

Alan R. Lepene, Esq. on behalf of Creditor New Brunswick Southern Railway Company
Alan.Lepene @ ThompsonHine.com, Cathy.Heldt@ThompsonHine.com

Alan R. Lepene, Esq. on behalf of Interested Party Irving Paper Limited
Alan.Lepene @ ThompsonHine.com, Cathy.Heldt@ThompsonHine.com

Alan R. Lepene, Esq. on behalf of Interested Party Irving Pulp & Paper, Limited
Alan.Lepene @ ThompsonHine.com, Cathy.Heldt@ThompsonHine.com

Alan R. Lepene, Esq. on behalf of Interested Party J.D. Irving, Limited
Alan.Lepene @ ThompsonHine.com, Cathy.Heldt@ThompsonHine.com

Edward MacColl, Esq. on behalf of Creditor CIT Group, Inc.
emaccoll @thomport.com,
bbowman @thomport.com:jhuot@thomport.com;eakers @thomport.com

Benjamin E. Marcus, Esq. on behalf of Interested Party Railroad Acquisition Holdings LLC
bmarcus @dwmlaw.com, hwhite @dwmlaw.com;dsoucy @dwmlaw.com

Benjamin E. Marcus, Esq. on behalf of Interested Party XL Insurance Company, Ltd.
bmarcus @dwmlaw.com, hwhite @dwmlaw.com;dsoucy @dwmlaw.com

George J. Marcus, Esq. on behalf of Creditor Wheeling & Lake Erie Railway Company
bankruptcy @mcm-law.com

George J. Marcus, Esq. on behalf of Plaintiff Wheeling & Lake Erie Railway Company
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bankruptcy @mcm-law.com

Patrick C. Maxcy, Esq. on behalf of Creditor Rail World, Inc.
patrick.maxcy @dentons.com

Patrick C. Maxcy, Esq. on behalf of Defendant LMS Acquisition Corp.
patrick.maxcy@dentons.com

Patrick C. Maxcy, Esq. on behalf of Defendant Montreal Maine & Atlantic Corporation
patrick.maxcy @dentons.com

Patrick C. Maxcy, Esq. on behalf of Other Prof. Edward A. Burkhardt, Robert Grindrod, Gaynor
Ryan, Joseph McGonigle, Donald M. Gardner, Jr., Cathy Aldana, Rail World, Inc, Rail World
Holdings, LLC, Rail World Locomotive Leasing, LLC and Earlston As

patrick.maxcy @dentons.com

John R McDonald, Esq. on behalf of Creditor Canadian Pacific Railway Co.
jmcdonald @briggs.com, mjacobson @briggs.com

Kelly McDonald, Esq. on behalf of Creditor Camden National Bank
kmcdonald@mpmlaw.com, kwillette @mpmlaw.com

Kelly McDonald, Esq. on behalf of Creditor GNP Maine Holdings, LLC
kmcdonald @mpmlaw.com, kwillette @mpmlaw.com

James F. Molleur, Esq. on behalf of Creditor Brotherhood of Locomotive Engineers and
Trainmen

jim@molleurlaw.com,

all@molleurlaw.com;tanya @molleurlaw.com;jen @ molleurlaw.com;barry @ molleurlaw.com;:kati
@molleurlaw.com;martine @molleurlaw.com;Jessica@molleurlaw.com

Ronald Stephen Louis Molteni, Esq. on behalf of Interested Party Surface Transportation Board
moltenir @stb.dot.gov

Victoria Morales on behalf of Creditor Maine Department of Transportation

Victoria.Morales @maine.gov,

rhotaling @ clarkhillthorpreed.com,Toni.Kemmerle @ maine.gov,ehocky @clarkhill.com,Nathan.
Moulton @maine.gov,Robert.Elder @ maine.gov

Dennis L. Morgan on behalf of Creditor Fred's Plumbing & Heating, Inc.
dmorgan @coopercargillchant.com, hplourde @ coopercargillchant.com

Stephen G. Morrell, Esq. on behalf of U.S. Trustee Office of U.S. Trustee
stephen.g.morrell @usdoj.gov

Kameron W. Murphy, Esq. on behalf of Creditor Midwest Railcar Corporation
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kmurphy @tuethkeeney.com, gcasey @tuethkeeney.com

Office of U.S. Trustee
ustpregion(01.po.ecf@usdoj.gov

Richard P. Olson, Esq. on behalf of Creditor Informal Committee of Quebec Claimants
rolson @perkinsolson.com, jmoran @ perkinsolson.com:lkubiak @ perkinsolson.com

Jeffrey T. Piampiano, Esq. on behalf of Interested Party XL Insurance Company, Ltd.
jpiampiano @dwmlaw.com, aprince @dwmlaw.com:hwhite @dwmlaw.com

Jennifer H. Pincus, Esq. on behalf of U.S. Trustee Office of U.S. Trustee
Jennifer.H.Pincus @usdoj.gov

William C. Price on behalf of Creditor Maine Department of Transportation
wprice @clarkhill.com, rhotaling @clarkhillthorpreed.com

Joshua Aaron Randlett on behalf of Interested Party Travelers Property Casualty Company of
America
jrandlett@rwlb.com, kmorris @rwlb.com

Elizabeth L. Slaby on behalf of Creditor Maine Department of Transportation
bslaby @clarkhillthorpreed.com

F. Bruce Sleeper, Esq. on behalf of Creditor Guy Ouellet
bankruptcy @jbgh.com

F. Bruce Sleeper, Esq. on behalf of Creditor Louis-Serges Parent
bankruptcy @jbgh.com

F. Bruce Sleeper, Esq. on behalf of Creditor Serge Jacques
bankruptcy @jbgh.com

F. Bruce Sleeper, Esq. on behalf of Creditor Yannick Gagne
bankruptcy @jbgh.com

John Thomas Stemplewicz on behalf of Creditor United States of America
john.stemplewicz @usdoj.gov

Deborah L. Thorne, Esq. on behalf of Creditor GATX Corporation
deborah.thorne @btlaw.com

Timothy R. Thornton on behalf of Creditor Canadian Pacific Railway Co.
pvolk@briggs.com

Mitchell A. Toups on behalf of Interested Party Wrongful Death, Personal Injury, Business,
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Jason C. Webster, Esq. on behalf of Creditor Estates of David Lacroix Beaudoin

jwebster @thewebsterlawfirm.com,

dgarcia@thewebsterlawfirm.com:hvicknair @ thewebsterlawfirm.com

William H. Welte, Esq. on behalf of Creditor Atlantic Specialty Insurance Company

wwelte @weltelaw.com

Elizabeth J. Wyman, Esq. on behalf of Creditor Maine Department of Transportation
liz.wyman @maine.gov, eve.fitzgerald @maine.gov

Served on February 19, 2014 via First Class Mail

Wystan M. Ackerman, Esq.
Stephen Edward Goldman , Esq.
Michael R. Enright, Esq.
Robinson & Cole LLP

280 Trumbull Street

Hartford, CT 06103

Eric M. Hocky, Esq.

Clark Hill Thorp Reed

2005 Market Street — Suite 1000
Philadelphia, PA 19103

Virginia Strasser, Esq.
Surface Transportation Board
395 E Street, S.W.
Washington, DC 20423

Michael S. Wolly, Esq.

Zwerdling, Paul, Kahn & Wolly, PC
1025 Connecticut Ave., N.\W.
Washington, DC 20036

Arvin Maskin

Victoria Vron

Marcia L. Goldstein

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Robert Jackstadt

Tueth, Keeney, Cooper, Mohan &
Jackstadt

101 West Vandalia, Suite 210
Edwardsville, IL 62025
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Craig D. Brown, Esq.

Peter J. Flowers, Esq.

Meyers & Flowers, LLC

3 North Second Street, Suite 300
St. Charles, IL 60174

Irving Paper & Pulp, Limited
J.D. Irving, Limited

c/o Pierce Atwood LLP

Attn: Keith J. Cunningham, Esq.
254 Commercial Street
Portland, ME 04101

Allison M. Brown

Diane P. Sullivan

Weil, Gotshal & Manges LLP
301 Carnegie Center, Suite 303
Princeton, NJ 08540

Steven J. Boyajian

Robinson & Cole LLP

One Financial Plaza, Suite 1430
Providence, Rl 02903

Dennis M. Ryan, Esq.
Faegre Baker Daniels LLP
90 South 7th St Ste 2200
Minneapolis, MN 55402-3901

Thomas A. Labuda,
Matthew E. Linder
Jeffrey C. Steen
Sidley Austin, LLP
One South Dearborn
Chicago, IL 60603

Luc A. Despins, Esq.
Paul Hastings, LLP
75 East 55th Street
New York, NY 10022

Robert J. Keach, Esq.

Paul McDonald

Bernstein Shur Sawyer & Nelson
100 Middle Street

P.O. Box 9729

MAr A saAa

Verrill & Dana LLP

One Portland Square

P.O. Box 586

Portland, ME 04112-0586

Stefanie Wowchuck McDonald

Alan S. Gilbert

233 South Wacker Drive, Suite 7800
Chicago, IL 60606

Terence M. Hynes, Esq.
Sidley Austin LLP

1501 K. Street N.W.
Washington, DC 20005

Robert D. Thomas
49 Park Street
Dexter, ME 04930
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Frederick J. Williams
74 Bellevue Street
Compton, QU JOB 1L0

Western Petroleum Company
605 Highway 169 North

Suite 1100

Plymouth, MN 55441

Joshua D. Hadiaris

Peter J. Detroy, I
Norman, Hanson & Detroy
415 Congress Street

P. O. Box 4600

Portland, ME 04112
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Daniel Aube
308 St-Lambert Street
Sherbrooke, QU J1CON9

Jay S. Geller

Law Office of Jay S. Geller
One Monument Way

Suite 200

Portland, ME 04101

Shaw Fishman Glantz & Towbin LLC
321 N Clark St
Chicago, IL 60654

Mark Filip
Kirkland & Ellis
300 N Lasalle
Chicago, IL 60654
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

Inre

MONTREAL MAINE & ATLANTIC
RAILWAY, LTD.

CHAPTER 11
CASE NO. 13-10670-LHK

Debtor

— N O N N N N

NOTICE OF HEARING WITH RESPECT TO WRONGFUL DEATH CLAIMANTS’
MOTION TO BAR TRUSTEE’S PROSECUTION OF DERAILMENT CLAIMS
AGAINST NON-DEBTOR DEFENDANTS

The representatives of the probate estates of the 47 victims of the massive explosion in
Lac-Mégantic, Quebec, from the derailment of a train operated by the Debtor (the “Wrongful
Death Claimants”) have filed a Motion to Bar Trustee’s Prosecution of Derailment Claims Against
Non-Debtor Defendants (the “Motion”).

A hearing on the Motion has been set to take place at the United States Bankruptcy Court,
537 Congress Street, Portland, Maine on March 12, 2014 at 10:00 a.m. (the “Hearing”).

Your rights may be affected. You should read these papers carefully and discuss them
with your attorney, if you have one. If you do not have an attorney, you may wish to consult one.
If you do not have copies of the Motion or any related papers, you may contact the
Wrongful Death Claimants’ attorneys to obtain copies — Murtha Cullina LLP, Attention
Taruna Garg, Esq., 177 Broad Street, Stamford, Connecticut 06901; (203) 653-5400;
tgarg @murthalaw.com.

If you do not want the Court to approve the Motion or any related papers, then on or
before March 5, 2014, you or your attorney must file with the Court a response, an answer, or an
objection explaining your position. If you are not able to access the CM/ECF Filing System, your
response should be served upon the Court at:

Alec Leddy, Clerk
United States Bankruptcy Court
202 Harlow Street
Bangor, ME 04401

-and-
Taruna Garg, Esq.
Murtha Cullina LLP

177 Broad Street,
Stamford, Connecticut 06901
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If you mail your response to the Court for filing, you must mail it early enough so that the Court
will receive it on or before the date and time stated above.

You may attend the Hearing with respect to the Motion, scheduled to be held, as noted
above, at the United States Bankruptcy Court, 537 Congress Street, Portland, Maine on March
12,2014 at 10:00 a.m.

If you or your attorney do not take these steps, the Court may decide that you do not
oppose the relief sought in the Motion, and may enter an order granting the requested relief
without further notice or hearing.

Dated: February 19, 2014 /s/ George W. Kurr, Jr.

George W. Kurr, Jr.

Gross, Minsky & Mogul, P.A.
23 Water Street, Suite 400

P. 0. Box 917

Bangor, ME 04402-0917
Phone: (207) 942-4644 ext. 206
Fax: (207) 942-3699

gwkurr @ grossminsky.com

and

Daniel C. Cohn

Taruna Garg

MURTHA CULLINA LLP
99 High Street, 20th Floor
Boston, Massachusetts 02110
Phone: (617) 457-4000

Fax: (617) 482-3868

Counsel for the Unofficial Committee of Wrongful
Death Claimants
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(Open court)

THE COURT: Good morning. This is In Re
Montreal Maine & Atlantic Railway, Ltd., Docket
number is Civil No. 13-MC-184-NT. Before the Court
today are two motions requesting that wrongful death
cases that were filed in Illinois after the disastrous
train derailment at Lac-Mégantic be transferred to this
court pursuant to Title 28 United States Code
Sections 157(b)(5) and 1334. This case is related to
the railway®s bankruptcy.

What 1 want to do before we get started is explain
what the order of operations are going to be today,
figure out first who"s here and who wishes to be heard.
I have some preliminary questions for the trustee.

Then 1 would like to give each party on the moving side
10 minutes to speak if they*"d like to speak. And then
1"d like to give the claimants an opportunity to speak.
I"m not clear exactly yet how many of the claimants
wish to speak, but we"ll figure out what you need for
time for response. 1 have some follow-up questions
that 1°11 end with.

For ground rules, I would like parties that wish
to speak to come to the podium and be sure to identify
yourself for the record before you speak. And I would

like to give counsel one reminder that I"m not
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interested in ad hominem attacks.
So let"s start with who"s here, and since there®s
somebody standing at the podium 1°11 let you go first.

MR. KEACH: Thank you, Your Honor, Robert
Keach, the Chapter 11 trustee for Montreal Maine &
Atlantic Railway, Ltd.

THE COURT: All right. And 1 think 1 probably
ought to make a seating chart so I can remember
everybody here. Hang on a minute. All right. Why
don"t we --

MR. FAGONE: Good morning, Your Honor, Michael
Fagone, counsel for the trustee.

THE COURT: Are you intending to speak as
well, sir?

MR. FAGONE: No, Your Honor, the trustee 1is
going to proceed.

THE COURT: Okay. Mr. DeTroy?

MR. DETROY: Here on behalf of Western, and to
my right is Attorney Mark Filip and Adam Hall. They
will not be speaking. 1 will be speaking on behalf of
Western.

THE COURT: Okay. Let me just make sure I --
I did have a few housekeeping questions | wanted to get
resolved right at the beginning. An entity that"s

apparently related to you, World Fuel Services
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Corporation, was also named in all of the Illinois
wrongful death suits. And you asserted that that
company had not been properly served and thus had not
entered an appearance in this matter. Has that since
changed?

MR. DETROY: 1I"m going to defer actually to my
co-counsel since he"s the one that"s involved in
Illinois. I"m not sure --

MR. FILIP: 1 don"t believe so, Your Honor, |
don"t believe i1t has.

THE COURT: So the status with World Fuel
Services Corporation from your perspective is that they
have not been served? We can®t hear you, so speak into
the microphone and identify yourself.

MR. FILIP: Mark Filip, Your Honor. That
status has not changed, and so it"s our view that the
corporation has not been properly served.

THE COURT: All right. And -- thank you,

Mr. DeTroy. And behind you?

MS. SULLIVAN: Good morning, Your Honor, Diane
Sullivan for defendant and creditor CIT. 1 will be
speaking this morning with the Court®s permission, and
my colleague, Debra Dandeneau, who will not be
speaking, also is here.

THE COURT: All right, good morning.
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MR. MAXCY: Good morning, Your Honor, Patrick
Maxcy on behalf of the Rail World defendants.

THE COURT: 1I1"m having a hard time --

MR. MAXCY: I"m sorry, Patrick Maxcy on behalf
of the defendants known as the Raill World defendants,
that include Edward Burkhardt, Rail World, Inc., and
Rail World Locomotive Leasing. And with me is Alan
Gilbert, my partner. He will not be speaking.

THE COURT: Good morning. And so Mr. --
Patrick, was 1t?

MR. MAXCY: Yes, Patrick Maxcy, M-A-X-C-Y.

THE COURT: You~"ll be speaking for Rail World?

MR. MAXCY: Yes.

THE COURT: AIll right.

MR. FONG: Good morning, Your Honor, Chris
Fong, F-0-N-G, from Paul Hastings on behalf of Official
Committee of Victims, appointed in the debtor-"s
Chapter 11 case. 1 will be speaking shortly, with Your
Honor"s permission, just for five minutes today. I™m
here with local counsel Richard Olson from Perkins
Olson. He will not be speaking.

THE COURT: Okay. Let me just be sure 1 get
this right. Sir?

MR. WALKER: Good morning, Tim Walker from

Edwards Wilding on behalf of defendant DPTS Marketing
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and Dakota Petroleum Transport Solutions. 1 will not
be speaking today.

THE COURT: Okay. I do have a question for
you, however. It looks like the claimants have sued an
entity called Petroleum Transport Solutions, LLC, not
Petroleum Transfer or Services Incorporated. Did the
claimants get the name wrong on that, or can you
clarify that for me?

MR. WALKER: Your Honor, that is something |
may have to defer to Mr. Filip. 1 will clarify,
though, Dakota Petroleum Transport Solutions, who is
the defendant who has been served, is a joint venture
with Petroleum Transport Solutions, which 1 believe
Your Honor has asked about, and the Dakota Plains
Transloading entities, which are represented by yet
another law firm. So we represent Dakota Petroleum
Transport Solutions and DPTS Marketing, otherwise known
as the Joint Ventures to make it simple. But there are
other entities who we do not represent who may or may
not have been properly named in this case who we do not
represent.

THE COURT: All right. One more question 1
should have asked for the WFS defendants, which 1™m
sort of thinking of as the Western Petroleum

defendants. But, Mr. DeTroy, just to let me get this
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out of the way, you attached a copy of the complaint of
one of the I1llinois cases to your reply brief, the
Boulanger complaint?

MR. DETROY: Right.

THE COURT: And that"s the only complaint 1"ve
seen In the underlying -- of the underlying actions.
I"m wondering if you can represent that that complaint
IS representative of the other claims that were filed.

MR. DETROY: I can.

THE COURT: All right, thank you. And then
finally to the claimant®s table?

MR. COHN: Yes, Your Honor, Daniel Cohn of
Murtha Cullina LLP on behalf of the wrongful death
claimants. [I"m accompanied by George Kurr, who will
address any local rule matters that may arise. 1 think
we have a pending motion to strike, and if that 1is
heard, Your Honor, if you wish to hear argument,

Mr. Kurr will make it.

THE COURT: Let me give you my take on the
motion to strike. [I"m inclined to deny the motion to
strike. |If you want to spend some time arguing it you
can. | haven®"t made a final determination of it, but
my inclination is a strong lean against so -- all
right.

Now, I just want to ask Mr. Keach a few questions
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before 111 let you take it over, all right?

MR. KEACH: Thank you, Your Honor.

THE COURT: First of all, can you tell me what
the railway®™s total secured debt i1s?

MR. KEACH: Let me break the railway into the
U.S. railway and Canadian railway because that"s
probably important, Your Honor. On the U.S. side the
secured debt consists of debt owed to the Federal
Railway Administration, Railroad Administration, excuse
me, that is approximately $28 million. There is
also -- and that is primarily secured by real property,
by most of the equipment and inventory that®s not
otherwise financed through financing leases and the
like, and junior interests in other assets.

There is junior to that and essentially the same
assets just under $2 million owed to the Maine
Department of Transportation, and in addition there
Is -- at the start of the case it was 6 million. |
think it"s now down because we"ve been paying it down
through collections owed to Wheeling, approximately
$5 million. Wheeling is -- was prebankruptcy the
secured lender, 1f you will, the line of credit lender
to the prepetition railroad. In addition to that -- so
that"s the prepetition status.

In addition to that, postpetition we borrowed --
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it will shortly be $3 million from Camden National Bank
and debtor-in-possession or in this case trustee
financing, which is secured by a first interest on all
the same collateral the FRA has and which was -- and in
which the FRA subordinated. So 1 haven®t done the math
on that, but 34, 36, roughly just under $40 million at
this point.

On the Canadian side, the Canadian assets or
certain of the Canadian assets also secure the FRA
debt. In addition, with respect to the Canadian assets
and in the Canadian proceeding, without delving too
deeply into the niceties of the CCAA, which is the
Canadian version of Chapter 11, in the CCAA the Court
imposes through orders, through i1ts initial order as
amended --

THE COURT: The Court imposes, I"m sorry?

MR. KEACH: Yeah, the Court iImposes certain
charges pursuant to i1ts authority under the CCAA,
charges being the Canadian equivalent of liens or
security interests. So iIn addition to the FRA"s
security interest, I would also add that Wheeling also
claims a security interest iIn certain Canadian assets
to secure i1ts debt. But in addition to that the Court
imposed a charge of $3.25 million to cover the cost of

administration of the Canadian case, that"s a first
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lien on the Canadian assets.

Behind that, the CCAA itself creates a statutory
charge for certain cleanup costs relating to
environmental damage. Now, as I*1l detail in a minute,
not an insignificant number. That charge is second
only to the administrative charge iIn the debtor®s real
property, the Canadian debtor®s real property. And,
Your Honor, it"s fair to say that the amount and scope
of that charge is at this point not determined. The
language of the CCAA indicates that 1t"s a charge on
the debtor®s real property affected by the
environmental accident and contiguous real property,
the whole concept of contiguousness having an
interesting, obviously, context with the railroad,
because in theory you could extend to all of the track
in Canada. But, more importantly, it"s the amount
that"s not subject to determination, the cleanup cost
estimate iIn Canada has ranged from 200 million to a
half a billion or more, all of which or some portion of
which might be secured by that charge.

In addition to that sort of basic set of secured
parties, Your Honor, there are a number of leases, some
of which might very well be characterized as financing
leases with respect to locomotives, rolling stock, and

the like. By way of example, Bangor Savings Bank has a
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$3 million loan secured by certain locomotives which
were excluded from the sale. That loan is also secured
by nondebtor assets. And there are a number of
parties, some of whom are defendants in this
litigation, who have leases that might very well be
characterized as financing leases on particular pieces
of equipment.

THE COURT: Let me ask about the sale which
appears that there was an auction of the railway”s
assets on January 21st of 2014. Am 1 right on that?

MR. KEACH: There was. We filed a motion to
sell the assets of both -- we did this jointly with the
Canadian monitor and the Canadian debtor. So we filed
motions concurrently in the CCAA and in the U.S. court
for leave to sell the assets. The -- both courts
simultaneously approved bid procedures and allowed us
to market the assets and then conduct an auction. That
auction was conducted jointly with the monitor and the

Canadian debtor. An entity called Railroad Acquisition

Holdings, LLC, was the winning bidder. 1t had also
been known -- what is known iIn bankruptcy as the
stalking horse bidder as well. 1Its final bid was

enhanced from its original bid by virtue of both
excluding some assets from the sale and by virtue of

its removing a number of conditions to the sale.
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That --

THE COURT: 1I"m not exactly sure | understood
that, so explain that to me, because | saw the number
14,250,000 and then 1 saw your declaration talked about
an effective price of 15,850,000. 1Is that because of
those excluded 25 locomotives, essentially?

MR. KEACH: Yeah, they left behind assets
which we think have a minimum value of about 1.6
million. They"re paying the same amount for fewer
assets, leaving assets behind that we can liquidate to
pay other claims. So that was the effective value
statement.

THE COURT: And then -- is that everything?

MR. KEACH: By no means everything, Your

Honor.

THE COURT: What"s left?

MR. KEACH: And this goes 1 think to Your
Honor®"s -- the question Your Honor posed in the minutes

for oral argument. The sale is largely 1 think
irrelevant to the issues before the Court today for a
number of reasons and certainly irrelevant to the whole
issue of whether or not these claims are related to the
Chapter 11 case, which will continue on for some period
of time, potentially, notwithstanding the sale. The --

what"s left and what was excluded from the sale are a
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number of things. Excluded from the sale are all of
the cash and cash equivalents of the debtor, which are
not a small number at this point in time.

THE COURT: What number are they?

MR. KEACH: 1It"s at present -- you know, we~"re
using 1t for operations, obviously, daily but It"s at
present hundreds of thousands. There are accounts,
also hundreds of thousands. Now, those accounts are --
some of which may be pledged to Wheeling, some of which
are not. There are importantly rights under --

THE COURT: Do you have an amount of the
unpledged accounts?

MR. KEACH: Well, that®"s a subject of some
dispute. Wheeling would tell you that they think they
have an interest in all the accounts. We would say
they have no interest in -- well, they don®t have an
interest in postpetition accounts. We don®"t think they
have an interest iIn the Canadian prepetition accounts,
and they have no interest in the postpetition accounts
because under bankruptcy their security interest does
not continue. Again, it"s a number that obviously
changes daily but it"s a number in the hundreds of
thousands.

But more importantly, as has always been the case,

the sale was never intended to address the claims of
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15

these plaintiffs or for that matter any of the
derailment victims®™ claims. | described this case
early on as a mass tort environmental, you know,
accident Chapter 11 case with a small railroad
reorganization attached to it. The sale phase was
really done to address the railroad reorganization
part. As the railroad trustee, I"m charged with
operating the railroad in the public interest. That
means that operation is preferred to liquidation, and
I"m supposed to make every attempt to continue to
operate the railroad, and in conjunction with the sale
the primary focus was on selling to someone who would
operate the railroad.

Assuming the sale closes -- and there are still
conditions that need to be satisfied to close i1t, and
it won"t close until sometime in mid-March so we"ll be

operating it until mid-March, just as we always have

and in fact in all likelihood, Your Honor, be borrowing

more money to do so. But assuming it closes, the
second phase of the Chapter 11 will start, which 1is,
quite frankly, starting with today®"s proceedings
probably the far more complicated, more difficult
aspect of this case, and that is marshalling the
remaining assets and addressing the claims. And it"s

always been the case that the claimants were going to
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be paid from assets other than the sale proceedings.
As Your Honor can tell from my recitation of the
secured claims, we would have had to achieve a sale
vastly In excess of what happened in order to satisfy
secured debt. The secured creditors knew that, which
is why all of them consented to the sale at the lower
number .

The -- under the circumstances, we"re very
comfortable that the sale maximized value, as was the
bankruptcy court. To say that the environment for
railroads, particularly railroads hiring crude oil --
hauling crude oil, 1 should say, is difficult at the
moment would be a vast underestimation. There have
been since the Lac-Mégantic accident four additional
accidents. Fortunately for everyone they happened in
rural areas and nobody was hurt, but it"s led to an
extremely hot regulatory environment, appropriately so.
It"s probably led to what amounts to an insurance
crisis in the railroad business at the moment. And I
suspect there"ll be other ramifications.

So under the circumstances we did our duty, we
found a solvent, very solvent, purchaser who would
operate the railroad. But now we move to the second
part. So what"s left. And I started to give you the

recitation of assets, but the most important sort of
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group of assets are really the following:

First, their rights under insurance policies.
The -- 1t"s probably important for the Court to
understand the insurance policies iIn the case since
people have referred to them. There are two principal
insurance policies, and they operate in a mutually
exclusive fashion. And they"re issued by affiliates,
one Canadian affiliate, one U.S. based affiliate. The
so-called XL policy, which is the policy that"s
actually extant iIn this case with respect to the
derailment, is a $25 million policy issued by XL to the
benefit of a number of parties, including both the U.S.
and Canadian debtors. But as the papers have
indicated, there are a number of additional named
insureds to that policy, including several of the
defendants.

THE COURT: Which defendants?
MR. KEACH: Mr. Burkhardt, Rail World, and at

a minimum, again assuming they have claims in
indemnity, and we certainly think at least facially on
their contract they do, CIT. Under CIT"s contract, if
it"s called upon -- if it calls upon its indemnity
clause, i1t has the right to call upon the iInsurance as
a named insured. They have filed with their papers the

certificate of insurance that established those claims.
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So -- and it may in fact -- there may in fact be others
who claimed against those policies as well, once claims
are filed in the case. But those are certainly known
entities.

An interesting sidelight here, Your Honor, which

hasn®"t actually been addressed in the papers but it"s
probably worth noting, in -- in the CCAA, a bankruptcy
case 1s started by the Court entering what"s called an
initial order. There"s no statutory stay, the Court
actually imposes it in the initial order. And in a
typical CCAA order, which is also true in this case,
there®s a directors and officers stay which actually
stays suits against parties iIn their capacity as
directors and officers.

This particular initial order also has stays
protecting the insurance, including preventing suits
against people who are named insureds. The I1llinois
actions that were filed after the bankruptcy are
probably in violation of the initial order in Canada.
We haven"t instituted or the Canadian debtors have not
instituted proceedings in the U.S. to enforce the
initial stay in light of the fact that these cases have
essentially been stayed. But that"s an issue for

another day, Your Honor. But it does go to this iIssue

of the iInsurance.






Case 13-10670 Doc 674-1 Filed 02/19/14 Entered 02/19/14 17:08:33 Desc Exhibit

|

© 0o N o o b~ w N

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Page 19 of 121

On the U.S. side there®s a parallel policy issued
by a company called Indian, again it"s an affiliate of
XL, it"s $25 million also, but under the policy
provisions, both policies can*"t be in effect at the
same time for the same accident. So this case invokes
the Canadian policy.

There are important legal differences between the
policies that -- one as a matter of Canadian law and
U.S. law. As a matter of Canadian law, as 1 understand
it, and there may be some dispute about this, defense
costs do not reduce the amount -- the principal amount
of the Canadian policy. In other words, they have to
be funded but they don®"t reduce the principal amount.
In addition, interest on -- any prejudgment or
postjudgment interest doesn”"t reduce the liability
amount. So XL may be in the position of funding
defense costs over and above the amount of that policy.
On the U.S. side it"s 1 would say a much more typical
what 1 refer to as self-immolating policy, but again
that policy iIs not at issue.

The other major asset, and 11l get to a couple
other minor assets iIn a second, but the other major
asset of the U.S. estate are causes of action. There
are routine bankruptcy type causes of action,

preferences, fraudulent conveyances and the like, which
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we haven®t begun to bring but will.

THE COURT: Do you have an estimate?

MR. KEACH: No, Your Honor, that analysis has
not been done, but 1 suspect they®"ll be substantial
because we get to look back as to non-insiders 90 days
before the case and as to insiders a year before the
case and then -- but there are a number of defenses
that might be available to people.

THE COURT: Ballpark?

MR. KEACH: 1t will be, Your Honor, certainly
a seven-figure number, probably a significant
seven-figure number, but that analysis really hasn"t
been done. We know what the gross is, but we don"t --
we haven®t done an analysis of the defenses and there
are numerous defenses.

THE COURT: What"s the gross?

MR. KEACH: The gross is several million
dollars, Your Honor. It literally is -- I mean, the
gross starts with all of the expenditures of the
railroad in the 90 days preceding the Ffiling of the
case. So, you know, those expenditures are significant
on a month-by-month basis.

More significantly, Your Honor, and more -- and
what is more being relied upon by these estates are

causes of action arising out of the derailment itself.
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As trustee 1 have sued the World Fuels entities or the
Western entities, 1f you will, for all of the damages
to the Canadian debtor and the U.S. debtor arising out
of the derailment, including any amounts we would have
to pay out in claims to these victims and to others.
The theory behind that cause of action is the same
theory being espoused on the same facts as is being
espoused by the plaintiffs in the Illinois cases and
the plaintiffs in the Canadian class action cases, and
that is that a failure to appropriately disclose the
specific content and volatility of the product led to
the accident.

Now, I expect those entities will very soon be
filing responses denying those allegations, but that
litigation involves the same operative facts and the
same legal and scientific theories that are being used
by the victims to recover money. We expect obviously
World Fuels and its entities might disagree, but we
believe that lawsuit is worth hundreds of millions, the
same hundreds of millions that the victims claim.

In addition to that, Your Honor, there are
$3 million worth of business interruption proceeds that
have been already paid by Travelers in excess of
$3 million. Those proceeds are subject to -- again to

claims by secured parties. 1 think that nobody has a
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22

security interest in those proceeds, other people
disagree, and that"s being actively litigated before
Judge Kornreich as we speak. There®s another half a
million dollars in what are called 45(g) tax credit
proceeds.

THE COURT: How many million?

MR. KEACH: 500,000, Your Honor. |If I said
million I misspoke.

THE COURT: You may have not misspoken. And
tell me again what that is.

MR. KEACH: Your Honor, the railroads are

entitled to a form of tax credit related to the amount

that railroads spend in the maintenance of their track.

And, like other tax credits, you can only use them,
obviously, i1If you have profits against which to use
them, and in this case over a number of years the
railroad did not have sufficient profits to use these
credits. But fortunately for the railroad these
credits are salable, so virtually every year for the
last several years -- the credits themselves are not
salable but the track miles, the track miles in which
you have invested time, can be sold to someone who
could then claim the tax credit. So we did that
transaction postbankruptcy with the bankruptcy court®s

permission and generated a net of about a half a
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million dollars.

THE COURT: Tell me what the plan is for
the -- you know, you say you have to continue to
operate the railroad as long as you can, but where
you"ve sold the assets out from under the railroad,
what"s your plan?

MR. KEACH: Sure. As | said, the case has two
phases. The first was to sell the railroad; the second
was to -- as every bankruptcy trustee has to do, is to
marshal the assets and to deal with the claims. First
things first.

THE COURT: So there®s no thought that you are
going to continue as a Chapter 11, is there? This is
going to --

MR. KEACH: Oh, no, it will continue as a
Chapter 11, Your Honor.

THE COURT: And at some point you"re going to
wind it down into a Chapter 7? How does that work?

MR. KEACH: 1t won"t be wound down into a
Chapter 7, Your Honor. Number one --

THE COURT: Do you think this Is an entity
that will get back on its feet?

MR. KEACH: Wwell, it will be -- a typical
Chapter 11 these days, Your Honor, if I can back up for

a second, actually involves exactly the model of this
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case. Often times all of the assets are sold under
Section 363 of the Bankruptcy Code, free and clear of
liens, which is exactly what happened here, leaving
behind residual assets usually consisting of causes of
action that are then pursued by either the Chapter 11
debtor or the Chapter 11 trustee in the case, or
sometimes there i1s a plan that"s filed that puts those
causes of action into a trust which then pursues them
for the benefit of creditors. But it"s all done under
the auspices of Chapter 11.

Most importantly, a railroad cannot convert to
Chapter 7. It can be liquidated in Chapter 11 but it
can"t convert. It starts with a trustee. That trustee
liquidates 1t under various provisions, primarily as a
provision 1174 of the Bankruptcy Code. But there"s no
conversion. This will be me converting these assets.

What"s the plan? First things first. We have --
we filed previous to this a motion of the U.S. case to
set a bar date. The Canadian monitor and Canadian
debtor Tiled a similar motion in Canada to establish a
claims process, including a bar date for filing claims.

THE COURT: What is your bar date?
MR. KEACH: It was originally -- hasn®t been
ordered by either Court yet, Your Honor. It was

originally proposed as March 31st, and we were asked to
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provide more time by the Canadian class representative,
who"s not any of these plaintiffs. And the monitor
extended that time and we thought 1t important to
coordinate those bar dates. So the current proposed
bar date is May 31st of this year.

It"s important to note a couple other things about
that, 1 don"t want to bore the Court with too many
Chapter 11 details, but the claims process, including
the bar date, iIs being coordinated on both sides of the
border out of respect, frankly, for the derailment
claims. What"s happening is there"s a very unusual
provision in these coordinated bar date motions, and
that is that we"ve provided that the derailment claims
can be filed in the CCAA case and they~"l1l be deemed
filed in the U.S. case; in other words, derailment
victims will not have to file as they normally would to
assert claims against both debtors iIn both cases.

A set of claims forms has been developed that lets
people sort of check a box that says they®"re claiming
against both debtors. And if they do that we"ll get a
list of the claims filed from the monitor and they-"ll
be deemed filed in the U.S. Again, this all awaits
court approval, but I don"t expect opposition to that
point. That was done, frankly, primarily because we

need to give bilingual notice, we need to give notice
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in French and English, of the bar date. We wanted to
provide for people to be able to file claims in French,
which probably wouldn®t have been possible in the U.S.
case, at least not with any ease, and to make it as
easy as possible for derailment claims to be filed. So
that"s underway.

And then what happens after that? Well, that in
large part may depend on what happens with this motion,
in other words, the particular shape that the case
takes going forward, but what typically happens 1in
these cases and what 157(b)(5) was in fact designed to
promote is that there"ll be a centralization of the
claims against the debtors and there*ll be a
centralization of the pursuit of the claims by the
debtor®s estates and by the trustee.

You know, if 1 were to predict how 1 would like
this to turn out, what will happen in these cases, Your
Honor, is what"s happened in virtually every large- or
medium-sized mass tort case iIn the country since the
passage of the 1978 Bankruptcy Code, and that is these
defendants, we stop being friends, you know, after
today, given that we"ve sued some of them and will
probably sue others of them. But what will happen,
Your Honor, is that they will pay money into what 1

expect will be a very large fund administered by some
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mechanism set up by joint -- by plans filed and
coordinated in the Canadian case and the U.S. case,
administered by I would expect the Canadian monitor,
although we haven®t gotten that far. And the claims
that are filed 1n the cases, which will include the
claims of these plaintiffs. They will have to file
proofs of claim or forego any right to take assets out
of the estate, including the insurance.

What will happen at that point is two things.
One, we"ll try to recover as much money from the
defendants by settlement or otherwise to go into that
pool. 1 hope that®"s a nine-figure pool. And we will
then adjudicate individual claims with respect to that
fund.

Now, it"s iImportant to note, to the extent that
parties have jury trial rights, meaning that U.S. law
applies and they have jury trial rights, those jury
trial rights are necessarily under the Bankruptcy Code
in Title 28 preserved. That®"s not an issue for today,
but it may be an issue for another day as to whether
those rights exist and whose law applies. But more
importantly there®"ll be a process for reducing those
claims and allowing those claims, and they will then
receive distributions from the fund. The way that fund

IS created, Your Honor, and this is why this can
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frankly only be done in bankruptcy and by coordinating
the two bankruptcy cases, iIs that the parties like
World Fuels and others are not going to pay into that
fund 1f the -- 1f afterwards they can continue to be
sued by third parties. And the way these funds work
and the premise of them is that in exchange for that
contribution, and all of this is court approved after
appropriate due process and hearings, those parties
will be extended the protection of either a release
granted by consent or a third-party injunction entered
by the Court, known in bankruptcy parlance as a
channeling injunction. 1In other words, you can claim
against the fund but that"s all.

THE COURT: What"s it known as?

MR. KEACH: A channeling injunction, literally
to channel the claims to that fund, Your Honor.

Now, this is all complicated by the cross-border
aspect of these cases, which makes it, therefore,
additionally complicated. The scope of possible
injunctive relief may be greater in Canada than it 1is
in the U.S. Those are again all issues for another
day, but if you want a sort of capsule of what the plan
looks like going forward, that®"s the plan.

I would note, interestingly enough, iIn that

respect this case is just like New England Compounding
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on the facts and the law, and they"re ahead of us by
half a year or so and therefore, you know, iIt"s a
pretty interesting roadmap but --

THE COURT: Well, let me just keep with my
factual questions, and that, you know, strikes me as
more like argument.

MR. KEACH: Sure, 1"m sorry, Your Honor.

THE COURT: So you gave me the two insurance
policies that you consider to be assets, both $25
million policies, but if one applies the other doesn"t.

MR. KEACH: Correct.

THE COURT: And are there any additional
insurance policies out there?

MR. KEACH: There are D&0 insurance policies,
Your Honor, of relatively small amounts. 1 think the
D&O policy 1 believe has a $4 million face value. That
is obviously being claimed against by the directors and
officers. There are no other material insurance
policies, again, other than the business interruption
insurance from Travelers, which we®"ve already settled.

THE COURT: All right. And then what is --

MR. KEACH: 1 should say that we own. 1 mean,
I assume that the defendants obviously have insurance.

THE COURT: All right. And then what is --

with regard to the rights of indemnification that are
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being claimed by -- I*d like to understand your
position as to each of the entities.

MR. KEACH: Sure. Again, Your Honor, there"s
no question in my mind that parties have claims for
indemnification. Those claims, like all the claims in
this case, remain to be adjudicated, so not conceding
liability under any particular indemnity clauses at the
moment, but there®s no question that for bankruptcy
purposes they have claims and cognizable claims.

THE COURT: Are you -- | understand you®"re not
conceding it. Are you -- will you be disputing it?

MR. KEACH: Your Honor, you know, again, we
have just asserted a claim that says we"re not
responsible for the accident, so | guess you can say in
a global sense if we"re not responsible we don"t think
we"re going to have to indemnify people. Obviously
those people disagree, and there®s no question that for
bankruptcy purposes they have immediately cognizable
claims for indemnity that are active right now.
Specifically Mr. Burkhardt is entitled to be
indemnified under the bylaws of the corporation. That
iIs automatic, 1t"s in effect now, it iIs among the
reasons he has the ability to claim against the very
same i1nsurance proceedings that we would want to claim

against.
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Rail World has an indemnity agreement arising out
of its management agreement, included In its management
agreement, i1t"s automatic, 1t"s effective now, and
entitles them to be indemnified, and probably also
entitles them to claim directly against the insurance
policy. CIT has an indemnity in its lease which gives
them the ability to make claims, again, as a named
insured against the insurance policy. Those are the
contractual indemnities of which I am currently aware.
I think all of these parties will claim common law
rights of indemnity and contributions, and there"s no
question in my mind that they have cognizable claims
for such.

I also think, Your Honor, that, as has been
asserted by World Fuels, 1 expect that all of the
parties with contribution and indemnity claims will
have arguments, and I think those arguments are not
frivolous based on -- 1n fact, have some currency based
on the language of the Bankruptcy Code that they"re
entitled to be subrogated to the same administrative
expense priority that these plaintiffs are entitled to.
That goes to this issue of whether or not the claims
are worth anything, whether there®s money to pay them.
The short answer is that there"s money to pay

plaintiffs in the 1l1linois cases and | assume, since
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they filed a claim trying to take most of the money
that they think is money to pay them -- 1 should say
they filed a plan purporting to do that, then there-s
money to pay the indemnity and contribution claims
because there"s an at least facially cognizable
argument that they®"re subrogated to the 1171(a)
priority enjoyed by the victims. 1In addition --

THE COURT: You have to understand that 1
don®"t do bankruptcy law as a general rule, so you"ll
have to give me -- when you say the 1171, I don®t know
what you®re talking about.

MR. KEACH: Yeah, let me -- and 1 apologize
for lapsing not only into bankruptcy speak but railroad
bankruptcy speak on top of 1it. Let me make one other
point and I1*11 drill into it.

The other potentially large administrative claim
in this case, iIn both cases but certainly in the U.S.
case, are the cleanup costs. Even though the cause of
action, the accident, arose prebankruptcy, there i1s a
doctrine iIn bankruptcy that affords administrative
priority to cleanup costs that occur postbankruptcy
with respect to a prebankruptcy incident if those costs
were i1ncurred under circumstances where i1t was
necessary to avoid an imminent threat to the health,

safety, and welfare of the public. Those circumstances
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were obviously present here. And so some portion of
the cleanup costs on the Canadian side may, if they“re
asserted as such, be entitled to administrative expense
priority in the U.S. case. That priority is at least
equal to the claims of the wrongful death victims,

under some language in the Penn Central railroad case

It may even be prior to those claims, but those issues
all remain to be litigated.

Your Honor, with respect to the -- this whole
issue of subrogation to priority, let me elaborate just
a little bit, and 1 apologize if some of this 1is
argument but 11l give you my best exegesis of the
statute as the independent fiduciary here.

Under the Bankruptcy Code there are a series of
priorities. After secured debt, obviously secured debt
iIs generally paid first unless you"re talking about
surcharging secured debt for certain expenses and
that"s sometimes possible. But outside of that
contingency secured debt gets paid out. And then the
next level of expense are administrative expenses.
Typical administrative expenses are the expenses
literally of administering the case, so the wages, the
vendor costs, et cetera, my fees, the fees of other
professionals.

There®s another doctrine of administrative
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expenses under a case called Reading Co. v. Brown

which -- because normally administrative expenses are
paid for things that benefit the estate. There"s also
a concept where 1f the administration of the case
damages someone, like an environmental violation, that
those claims, even though they don®"t benefit the
estate, can have an administrative priority as well.
Railroad cases have another really unique aspect,
and normally, 1 would say normally, other than the
environmental situation | just described, normally
prepetition claims cannot be administrative expenses,
in other words, claims arising prior to the filing of
the case. 1171(a) and its companion 1171(b) are
sections that only apply in railroad cases. 1171(a)
creates a potential administrative expense priority for
wrongful death and personal injury claims
arising out -- held by individuals arising out of the
operation of the railroad and arising prepetition.
1171(b) incorporates some old federal receivership
doctrines and gives potential administrative priority
to certain kinds of expenses occurring in the six-month
period before the case is filed. So bankruptcy®s
unique in that it statutorily extends administrative
claim priorities to certain prebankruptcy claims.

THE COURT: Which sounds like it would be the
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claimants® claims.

MR. KEACH: They certainly will -- they have
made that claim and they certainly may be entitled to
it, depending on if they assert claims against the U.S.
estate. It"s unique to the U.S. For example, if their
claims are only against the Canadian estate, which is a
possibility here, they wouldn®t have that priority.

THE COURT: Well, these I1llinois cases would
be against the U.S. estate, right?

MR. KEACH: Well, they certainly have been
asserted. They initially were asserted against both,
but the fact that they assert those claims doesn®t mean
that they"l1l be allowed against the U.S. estate, and
that"s an issue for another day. But if they were
allowed against the U.S. estate, then they certainly
would have 1171(a) priority.

Now, the other thing, Your Honor, is that there
are also other priorities in the Bankruptcy Code after
administrative claims, there were a series of statutory

priority, taxes, wages, et cetera. Normally under the

Bankruptcy Code -- and I1°11 have to do a little bit of
deep drill down here -- normally under the Bankruptcy
Code you can become -- 1f a third party who"s

secondarily liable to the debtors steps up and pays a

priority claim, it becomes subrogated to the claim but
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not the priority. 1In other words, 1f you pay a wage
claim, if you step in as a third party because youT"ve
guaranteed wages, for example, you get an unsecured
claim again the estate but you don"t get a wage
priority.

The exception to that rule is administrative
claims. 507(d) of the Bankruptcy Code contains a
general bar on asserting subrogation to priority.
Excluded from that bar are administrative claims. The
legislative history of that provision makes very clear
that Congress specifically intended that subrogation
would apply to administrative claims. And the Southern
District has, among other courts -- Southern District
of New York, I should say, has specifically decided
that administrative claims are subject to subrogation.

The other provisions of the Bankruptcy Code that
would normally limit the assertion of subrogation
claims only apply to prepetition unsecured claims.

THE COURT: What"s the relevance of that?

MR. KEACH: The relevance of that, Your Honor,
iIs this whole issue of whether or not -- and it goes
directly to and completely refutes a point made by the
claimants, and that is their belief that the indemnity
claims would not likely be paid because their claims

are superior. In other words, their claims are not
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superior if the parties asserting indemnity and
contribution are subrogated to administrative priority.
In other words, the claims that the indemnitees have
and the claims of the parties seeking contribution have
potentially the exact same priority as the Illinois
plaintiffs. So this idea that all the money goes out
to the wrongful death claims and there®s nothing left
for anybody else, just not true under the Bankruptcy
Code i1f subrogation applies.

More importantly, Your Honor, it"s also not true
iT the cleanup costs have administrative priority under
the doctrine 1 announced earlier. In other words,
there are lots of claims that would have the same --
potentially, nobody®s been allowed a priority in this
case yet, but there are lots of claims that potentially
have exactly the same priority as the Illinois
plaintiffs.

THE COURT: Doesn®t that somewhat cut against
your argument for transfer?

MR. KEACH: No, I think it actually supports
it, Your Honor.

THE COURT: In a sense, if it looks like
they"re at the bottom of the list and there®s not going
to be anything available, then how does it impact --

MR. KEACH: They"re not at the bottom of the
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list, Your Honor; they"re all at the top.

THE COURT: Well, not quite the top.

MR. KEACH: Well, again, the secured parties
don®"t have any claim to the insurance, they don"t have
any claims to the causes of action. Once the sale”s
done what"s left -- owed on the secured party claims,
they"re just unsecured claims at that point.

THE COURT: So what you"ve got is $25 million
insurance policy and whatever you might get iIn causes
of actions that you have against the movants.

MR. KEACH: We have exactly the same

circumstance that New England Compounding had, it has

insurances and causes of action in exactly -- after the

sale 1s done, if you read the facts of New England

Compounding and as the Court describes that case, after

the sale is closed we"ll be in exactly that position
except we have more assets than they had. 1In other
words, we have more assets to distribute than the Court

had in New England Compounding when it transferred all

of the cases to Massachusetts.

THE COURT: I1"m going to start your clock.

MR. KEACH: Okay. Thank you, Your Honor. Let
me just -- and I"m happy to --

THE COURT: No, I mean, 1 did want these

questions answered, and I think it"s fair that you -- 1
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don®"t want to knock you off your presentation if you
had one, so tell me what you need me to hear and the
10-minute clock starts now.

MR. KEACH: Sure, 1°m happy to do that, Your
Honor, and much of what I was going to say was in
answer to Your Honor®"s questions.

The purpose of 157(b)(5) 1 think has been stated
in the briefs, I won*"t dally over it long, but as the
Twinlabs case said, it has the obvious purpose of
giving priority to the centralization of
bankruptcy-related personal injury claims in a single
forum. As the Supreme Court has acknowledged, claims
between third parties that affect the administration of
the bankruptcy case are within the related-to
jurisdiction of this Court and should be transferred
under 157(b)(5).

It*s important, Your Honor, and we"ve covered some
of this In response to your questions, to understand
that, while the claims of the Illinois plaintiffs are
significant, they are by no means the only claims in
the case, and they are by no means even the largest
dollar amount claims in the case. And as I"ve
indicated, because of the theories I"ve talked about,
none of which have been determined yet, they may be in

the same priority as other claims. 1In other words,
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they may share pro rata in the recoveries. So it"s not
that they"re not going to get anything, as Your Honor
has indicated. |If we were to recover, pick a number,
$200 million, their claims would share pro rata first
in the $200 million, not second, not third, but first,
but first with other people.

The -- 1t"s iInteresting to note that the Canadian
class representatives who have filed a putative,
not-yet-certified class action in Canada, which class
action incidentally encompasses all of these
plaintiffs® claims as well until they opt out after
certification, the class action reps filed papers in
Canada indicating they expect 6,000 claims to be filed
arising out of the derailment. There are 19 claims
here. Even if they file the other 28, that would be 47
out of what the class reps claims are 6,000 claims.
Now, I happen to think the 6,000 number may be a little
high, but I think it"s fair to say the number of
derailment claims alone will be iIn the thousands.

More importantly, Your Honor, the wrongful death
claims are not the only claims that might enjoy 1171(a)
priority that"s applicable. The class reps in Canada
claim there will be hundreds of personal injury claims
as well, including claims for i1llness, emotional

injury, and other injuries. There will be hundreds if
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not thousands of property damage claims. And there
will be, as 1"ve said, hundreds of millions potentially
in environmental claims.

What that means, Your Honor, is that the
centralization feature of 157(b)(5) is not some
theoretical nicety we"re trying to accomplish here. |IT
these cases are not centralized here, what will happen
going forward is there®ll be 47 separate actions 1in
Illinois. There"ll be potentially a class action in
Canada, at least one. There®ll be our suit here in the
bankruptcy court, and perhaps that case will end up in
your court, against World Fuels, | expect, and the
World Fuels entities, and I expect that World Fuels
will respond with a number of third-party complaints
which will In turn spawn a number of cross claims. 1In
short, we"ll have three sets of litigation over the
exact same accident involving exactly the same facts,
the same science, and the same legal theories in two
countries i1n three different courts at a minimum.

The fact of the matter is, Your Honor, that there
IS such an identity -- and this goes to Your Honor"s
basic question as you put in your minutes, whether this
Court has related-to jurisdiction. The related-to
jurisdiction exists for a number of reasons, not the

least of which is the absolute unity of iInterests in
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these various cases. A number of courts have said
that, where the cause of action is nearly identical,
such that the debtor would be forced to participate 1in
a cause of action between two third parties, that that
all by itself establishes related to. Notably, Your

Honor, in the New England Compounding case the court

transferred -- found it had related-to jurisdiction
over and transferred every single case where the debtor
or a debtor affiliate was a named party, without fail,
on the basis of the relatedness to the bankruptcy case.

THE COURT: This is the New England

Compounding case?

MR. KEACH: New England Compounding case, Your

Honor.

THE COURT: But the claimants in that case
didn"t object.

MR. KEACH: There were claimants that did
object, Your Honor. Most of the claimants --

THE COURT: In the fourth category, as | read
that case, the cases that were pending in state court
against nondebtor defendants he abstained on.

MR. KEACH: And actually there®s a postscript
to that because those cases are now being brought
before that Court because those parties filed proofs of

claim. What he said was, if they file proofs of clainm,
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come see me again. Well, that"s happened in that case.
And that will happen here, they®"ll have to file proofs
of claim. But more importantly we fit in the first two
bands, and it"s not true that those were unopposed
motions. There was a plaintiff steering committee in
that case that, just like our Official Victims
Committee, supports the transfer, but there certainly
were individual parties who opposed the transfer, many
of them. And the Court entered i1ts order over those
objections, finding that it should -- not only had
jurisdiction over it but should transfer all of the
cases involving affiliates and all of the cases
involving already-asserted claims for indemnity of
contribution.

All of the 1llinois cases Tit in those fTirst two
bands, all of them. But more importantly, Your Honor,
all of the 1llinois cases have the same operative facts
of the case we just brought and the same operative
facts of the Canadian class action. We would
literally, if these cases were not transferred here and
consolidated here, we would have to intervene In every
single one of the 47 cases in Illinois because we can"t
obviously allow factual determinations on the science
in those cases or legal determinations iIn those cases

contrary to the interests of the estate. We would have
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to engage in all of the discovery iIn Canada and in
Illinois, and we would literally have to be parties 1in
all of those cases in order to protect the interests of
the claimants against this estate.

THE COURT: When you®"re saying 47, 1 mean, |1
take 1t you"re assuming that every wrongful death case
IS going to be brought in Illinois. What do you base
that on?

MR. KEACH: Well, they claim to represent all
47 of these parties. They brought 19 in I1l1linois.

They want to be in Illinois in Cook County for a
reason; | assume they"ll bring the rest of the cases in
Cook County if they"re allowed to. 1 don"t think they
deny that, actually.

The -- more importantly, Your Honor, these cases
are related, and 1 think it"s -- another iImportant

aspect of the New England Compounding case is you

remove an entire proceeding if it"s related, and what
the Court found is 1f any affiliate had an indemnity
claim or any third party had an indemnity claim, the
entire proceeding is transferred. Well, iIn this case
there is related-to jurisdiction because of the shared
insurance. A number of decisions cited in the briefs
have indicated that when there®s shared iInsurance

there"s related-to jurisdiction and the Court must
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transfer under 157(b)(5). Here we share insurance with
at least three of the defendants and maybe more.

Your Honor has already pointed out the contractual
indemnity clauses. A number of the decisions that we
have cited find related-to jurisdiction if there"s a
contractual indemnity clause, and that all by itself is
sufficient to justify the transfer of these cases under
157(b) (5).-

THE COURT: Well, my reading of the cases is a

little different than that. || mean, you can®"t -- you
have to have -- you don®"t have -- it sounded to me when
I read -- 1 haven™t read every case you"ve cited, but

sort of the key cases that my law clerk found for me
were, If it s a conditional thing where you would have
to go and sue them to get i1t, 1t wouldn®"t be something
that would be considered related to. |If it were sort
of more automatic, a guarantor situation, something
like that, then yes. But this is different, especially
under your indemnity claims. 1 see your CIT insurance
issue as a little different, but i1t seems to me like
your indemnification arguments would require you to
make an extra step.

MR. KEACH: Actually they don®t, Your Honor,
they"re absolutely automatic. But more importantly I

would point out that, with respect, that"s actually not
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the law. Originally in Pacor there was some indication

of that restriction. Dow Corning, A. H. Robins, and a

number of Third Circuit decisions since Pacor have

acknowledged that the whole concept of whether or not
you need a certain and already asserted indemnity claim
iIs Just no longer an aspect of related-to jurisdiction.
IT you have a potential contribution or indemnity claim
that is -- that may be asserted, in other words, if the
facts have not already eliminated the potential for
assertion of that claim, that all by itself is
sufficient. So iIn fact the sort of intervening suit
restriction is no longer in the majority.

But more importantly, Your Honor, we have
automatic claims. Mr. Burkhardt doesn"t have to do
another thing under his -- under the bylaws to be
indemnified. We owe him indemnity now. Rail World
doesn"t have to do another thing under its management
agreement. We owe them indemnity now.

THE COURT: 1 mean, I find that a little
contradictory to what you just told me, that you"re not
even claiming that you®re responsible for this accident
so --

MR. KEACH: Well, they have asserted --

THE COURT: And now you"re telling me you owe

them Indemnity now.
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MR. KEACH: Well, none of these claims has
been litigated to a judgment, but it"s abundantly clear
in the cases that you --

THE COURT: 1Isn"t that the key step? YouTve
got to litigate it to judgment.

MR. KEACH: Actually, no, Your Honor, the
cases are uniform, a hundred percent clear, that
judgment on an indemnity claim is not required to
establish related-to jurisdiction. That argument was
made and rejected in all of the cases we have cited.

It is absolutely not the case. 1In fact, if you look at

both Dow and A. H. Robins, and particularly Dow, the

district court -- a district court in those cases
indicated, in fact ruled, you need to get a judgment
first, and that decision was reversed.

THE COURT: I see Dow as a little broader, but
certainly the -- Judge Hornby®"s cases seem to suggest
that, Judge Carter®s cases.

MR. KEACH: Actually I think the Shape case

and TD Sewall support both related-to jurisdiction and

transfer here. Shape i1s exactly this case. There was
a contractual indemnity duty, it was existent then just

like it exists now. TD Sewall, which has some

reservations about the indemnity claim on the facts of

the case, in fact the Court seemed to rely on the fact
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it had been waived, absolutely supports related-to

jurisdiction because it is -- TD Sewall may be the

broadest statement of related-to jurisdiction iIn this
circuit. That case indicates that if their -- the
third party®"s action against these defendants would
reduce their claim In the bankruptcy case, which it
necessarily would, then it"s related to. So under TD
Sewall all of these things are unquestionably related.

THE COURT: All right. Well, thank you,

Mr. Keach. 1"m going to move on because we"ve come to
your -- end of your 10 minutes.
MR. KEACH: 1 had pretty much exhausted what

I1"d like to say, Your Honor. Unless the Court has
questions, 1°11 --

THE COURT: I°1l have some at the end, but 1
think we"re going to turn now to Mr. DeTroy, if you“re
ready.

MR. DETROY: I think actually, Your Honor, the
committee has asked if they could have five minutes,
and that would better follow Mr. Keach.

THE COURT: That"s fine, Mr. Fong?

MR. FONG: Good morning, Your Honor. Chris
Fong from Paul Hastings on behalf of the Official
Committee of Victims appointed in the debtor~s

Chapter 11 case.
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At the outset, Your Honor, 1 would like to
alleviate any concerns Your Honor may have about the
fact that the committee has not filed any pleadings 1in
this case. 1711 only be up here for five minutes. The
reason why I"m here today is the committee feels it
might be beneficial for Your Honor to note the
committee™s position with respect to the trustee®s
motion because the official committee is the only
committee that has been appointed by the bankruptcy
judge in the debtor®s case below.

THE COURT: Can you tell me who you represent
and --

MR. FONG: Sure, we have been appointed by the
bankruptcy judge to represent all victims of the
derailment. So iIn Bankruptcy Judge Kornreich®"s order,
it specifically says that the committee iIs to be
appointed by the U.S. trustee to represent all the
victims. And as part of that we have a fiduciary duty
to act in the best interest of all the victims.

THE COURT: Mr. Fong, you speak very quickly,
so I°1l even give you more than five minutes if you
just slow down, okay?

MR. FONG: 1 saw you cut Mr. Keach off, so I
was trying to get everything in.

THE COURT: 1711 give you 10 minutes because
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what you"re saying I can®t understand.
So you were appointed by the bankruptcy judge to
represent all of the victims.

MR. FONG: Yes, Your Honor.

THE COURT: All of the wrongful death victims,
all of the personal iInjury victims, all the property
damage victims?

MR. FONG: AIll of them, yes, yes, Your Honor.

THE COURT: AIll right.

MR. FONG: And in fact the committee members,
they consider the -- one a victim who has suffered
property damage, one of our committee members lost a
brother in the accident, and in fact the Government of
Quebec and the Government of Lac-Mégantic where the
accident happened are also on the committee. So we
represent a broad spectrum of victims of the accident.
The Government of Quebec and the Government of
Lac-Mégantic will have environmental claims and various
other claims that may be asserted.

THE COURT: All right. And you are supporting
the trustee®s motion, then.

MR. FONG: Well, Your Honor, that gets to why
I"m here today. We support the trustee®s motion, but
we"re requesting that the Court enter an order

preliminarily transferring the Illinois action to this
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Court, without prejudice to the rights of any party,
including Mr. Cohn"s clients, to seek a retransfer of
those actions back to Illinois or for any party to seek
a transfer to another venue. And the reasons for that
are twofold.

The crux of the argument today over the transfers
of theirs is related-to jurisdiction. And as Mr. Keach
mentioned, he"s filed a motion or an amended motion to
set May 31st as the bar date for parties to file proofs
of claim. And the plaintiffs in the Illinois actions,
iT they want to receive a distribution from the case,
would have to file a proof of claim in the Chapter 11
proceeding. So by May 31st we"ll have certainty with
respect to whether those plaintiffs have filed proofs
of claim, and under a line of Supreme Court cases

starting with Katchen v. Landy and Granfinanciera, if

those plaintiffs file proofs of claim they will submit
themselves to the jurisdiction of the bankruptcy court.
So by May 31st we"ll have more certainty on whether
there is related-to jurisdiction, and if they have
filed proofs of claim, I think there may be even
arising-under jurisdiction with respect to those
matters.

THE COURT: What"s going to happen between now

and May 31st that"s going to give you more confidence
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that there"s relatedness?

MR. FONG: Well, by May 31st we"ll be sure of
whether the plaintiffs in those actions have filed
proofs of claim. And if they have they~"ll have
submitted themselves to jurisdiction of this Court. So
the i1ssue of related-to jurisdiction sort of becomes
obviated because they have iIn fact agreed to become
subject to this Court®s jurisdiction. So by virtue of
transferring them, there®s no issue of whether there"s
jurisdiction over those matters, because the core of
the proofs of claim and the core of the Illinois
actions would be the derailment, because the proofs of
claim would assert claims arising out of the derailment
that the plaintiffs may have in the Illinois actions.
So 1t would be the same core nucleus of fact that
relate to the proof of claim itself and to their action
pending in the 1llinois District Court.

So by May 31st we"ll have more certainty over the
issue of whether there"s related-to jurisdiction and,
Your Honor, we could come back to you in, as in New

England Compounding, post May 31st and inform Your

Honor as to whether the plaintiffs in the Illinois
actions have filed proofs of claim and maybe even
inform Your Honor of whether that has any effect on the

jurisdictional i1ssue that we"re arguing in front of
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Your Honor today.

The second reason the committee supports this
construct is that the goal of the committee has always
been to seek a global resolution of all the issues in
the Chapter 11 case. And, as Mr. Keach said, 157(b)(5)
iIs the mechanism to do that by centralizing all claims.
So part and parcel of the committee™s request that Your
Honor preliminarily transfer the cases here is that the
Court use its inherent power to control this docket to
issue a stay of all the pending matters in the Illinois
cases.

That would be beneficial for the parties for two
reasons. Number one, it would allow the parties to
focus on actually negotiating and trying to come to a
resolution, whether it be in the form of a Chapter 11
plan or some other mechanism where all the issues can
be settled. And, number two, i1t would -- it would
alleviate any concerns that Mr. Cohn®s clients would
have over any prejudicial actions that may be taken in
this district, such as decisions with respect to choice
of law or any other dispositive motions.

So between now and May 31st the parties could just
focus on trying to come to a settlement. We could have
more clarity on whether the plaintiffs have filed

proofs of claim, thereby submitting to the jurisdiction
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of this court. And by May 31st some of the issues
before Your Honor today may change or may become
mooted. But from today to May 31st the committee
requests that the parties be given an opportunity to
try to come to a resolution and then would come back to
you after May 31st to provide the Court an update. |IF
Your Honor has no other questions, 1°11 cede the
podium.

THE COURT: All right, thank you. Mr. DeTroy?

MR. DETROY: Thank you very much, Your Honor.

As he typically does, Mr. Keach has pretty much
covered the landscape, so I1°11 appear as much as
anything else to --

THE COURT: You don"t have to use your entire
10 minutes.

MR. DETROY: 1 know and I°11 take that
suggestion to heart.

As you know, we filed a motion to transfer Western
back in September because we were obviously concerned
about the very issues that Mr. Keach has also raised.
Very simply my clients do not want to be fighting in
multiple fronts. This i1s a single mass tort
catastrophe, and these are the kinds of cases that
typically, 1if there was -- spread out in a number of

different federal jurisdictions, would be MDL"d. This
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iIs a case, but for arguably some diversity issues in
Illinois, would otherwise be in a federal court if
there were multiple jurisdictions. 1 think we
broadened one jurisdiction because of the obvious
advantages of centralization and the concern about
fragmentation of energy, resources, money.

That"s particularly the case here where you have a
bankrupt party who is seeking to now liquidate and in
all claims i1t might have. And as you know, and 1"ve
actually brought a copy of the complaint iIn case you
haven"t seen i1t, they“"ve now filed a complaint against
us, which 1s a virtual i1dentical to the one that
they -- the Illinois plaintiffs have filed against us
and a number of other defendants.

The simple reality is that this -- all of the
parties who are here before you are going to be part of
a lawsuit. We made i1t clear when we filed proofs of
claim, we"re going to be filing claims for
contribution, indemnification, and subrogation. And if
we file claims for subrogation we“"re going to argue,
just like Mr. Keach suggested, that we move into the
priority tranche, we do, and that®"s going to impact
inevitably what happens within the Chapter 11, who gets
the benefit of the -- of any plan, when they get it,

and how i1t"s done. Otherwise we"re going to have a
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situation, as Mr. Keach has said, where there are going
to be identical claims litigated in different
jurisdictions.

It"s not just a question of whether i1t"s fair to
the trustee and to all of the people who -- that he
represents in a fiduciary capacity, it"s what fair to
us and all the other likely defendants. We"re going to
be Ffiling claims likely for contribution
indemnification, cross claims, third-party claims
against MMA and against the other -- a number of other
defendants, we don*"t know exactly who yet, who are
implicated in the Illinois case.

Like yourself, 1 was -- don"t do bankruptcy all
the time so | tried to find some case to -- that would
really sort of inform me 1 think of what should be the
most Important consideration for this Court. And I

think it"s the New England Compounding case. As

Mr. Keach has said, and as you indicated, there are
these various sort of tranches of different kinds of
claims. The final one or the fourth, the one that you
referenced, had to be with where there were claims by
potential nondebtor defendants for contribution and
indemnification. And initially the Court said, well,
I"m going to abstain from those to see if actually

things are filed, because at that point there hadn~"t
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been iIn those cases any real contribution and
indemnification claims filed. However, i1t"s very clear
that if they were the Court would have found, A,
related to, and B, would not have abstained. We

filed -- just to sort of obviate that issue up front,
we Ffiled proofs of claim back in December and 1 think
we made them part of the record.

It s now crystal clear from the adversary
proceeding that Mr. Keach has filed on behalf of MMA
against us and the various entities that we"re going to
be locked into litigation with him and a number of the
other defendants, and no longer is it a theoretical
possibility, 1t"s real. So for that reason we just --
I"m frankly at a loss to see why this wouldn"t be
transfterred.

I just want to sort of finish with just one quick
point. Early on these very same plaintiffs, when they
were a -- submitted a -- made a submission to the
bankruptcy court, as a committee of the accident
victims stated, and I"m quoting and I think we had it
in our brief but I think 1t"s worthwhile floating out
there because it was true then, back iIn September, and
iIs still true.

And they said very specifically this prospect of

being sued in the tort system, probably in many
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different lawsuits in multiple jurisdictions, cannot be
comforting to the debtor"s affiliates and other
parties, such as us, that might share in the debtor~s
liability for claims arising from the disaster. These
constituencies will benefit by utilizing the orderly
and efficient process and the certainty of closure that
a consensual Chapter 11 plan can provide in the mass
tort context as a far superior alternative to the risk
of being subject to uncertainty, duplication of effort,
inconsistent results, indefinite duration and
ever-burgeoning expenses to the tort system. In sum,
parties that potentially share liability for this
disaster should welcome the opportunity to deal with
bodily injury claimants inside the Chapter 11 tent,
rather than outside.

Now, plaintiffs may try to walk away from those
words for whatever reason, but they were true then,
they"re still true, and they sort of encapsulate why we
think that this Court should, in fact must, under
applicable case law that Mr. Keach has so ably cited
and our papers have cited must have this case
transferred to this jurisdiction.

THE COURT: Let me ask you one question,
Mr. DeTroy.

MR. DETROY: Sure.
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THE COURT: One of the things that 1°ve been
wondering about is at -- what 1 have to do is decide
whether there®s any impact on the estate in order to
generate related-to jurisdiction. And one of the
questions 1 have had is, from which point In time am I
to do that? And is there any or do you have any
position as to whether 1 am entitled to -- you know,
this case is somewhat of a moving target. People are
filing since the time of the bankruptcy, the time of
the filing of the claimants®™ cases, the timing of
filing your proof of claim, the sale, all these sort of
events that have been occurring along the way. Am 1
entitled to just consider all of that, the whole
universe of facts, when I"m determining whether there"s
related-to jurisdiction? Or am 1 frozen back in time
whenever --

MR. DETROY: I don®t think you®re frozen
back -- 1 mean, I think there is a legitimate argument

that you look at it as of the time that the issue was

generated, at the time that -- iIn this case that there
was removal from -- in the personal iInjury cases. But
I think -- I think you can --

THE COURT: The time of removal to the
District Court in I11linois?

MR. DETROY: Yes.
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THE COURT: Why would we put it there?

MR. DETROY: Well, because that is the point
at which they -- that is the point at which the
analysis of whether -- when they brought the claims
against us, maybe the time would be at the time they
brought the claims against us, what is the likely
reaction that we would have by way of contribution,
indemnification claims, subrogation claims. Would
their suit potentially at some point impact the
bankruptcy.

THE COURT: Really the time they first filed,
maybe .

MR. DETROY: You can make it, but I don"t
think -- at that point Courts typically are going to
try to make educated assessments of what will unfold.
And here 1 think at that point you could have made an
educated assessment that obviously MMA would become
part of that litigation, whether they were named or
not, initially they were and then they were dropped,
but you could also look reasonably at what has evolved
since that time.

As Mr. Keach has said, if you look at New England

Compounding case the Court at that point said, well,

I"m going to just hold off right now, I want to see if

there are actually real indemnification and
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contribution claims filed. There were, so the Court
then decided, okay, 1 don®"t have to basically freeze my
analysis back when the issue came to me; I can look at
what happened afterwards.

I think 1t allows you what happens, just by the
very nature of this process, allows you to look at what
has transpired since that time. And in fact you
should, and of course one of the things we"ve argued
IS —- In our papers were we didn"t think that Mr. Keach
was simply going to take the insurance money, the
sales -- very modest sales proceeds and say, that"s the
end of it, 1 don"t have any more to do. And he
probably would have been pursuing all those other
avenues as he"s required to do as a liquidating

trustees and assert claims against us, which he did.

I do have -- 1 don"t know whether you have access
to the claim that was filed, I don"t know if it would
be helpful --

THE COURT: I probably do have access, but if

you want to mark that as an exhibit I"m happy to take
it. 1 take it there would be no objection to the
marking of the complaint filed by the trustee against
the Western Petroleum defendants. Any objection,

Mr. Cohn?

MR. COHN: None, Your Honor.
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THE COURT: |If anyone else has any objection,
just raise your hand. So seeing no hands, 1711 admit
it. Just give it to Melody, she"ll mark it.

MR. DETROY: Should we mark it as Western 17
Judge, if you don*"t have any further questions 1 think
1 --

THE COURT: Hang on one second, let me just
see here. One question 1 had for the nondebtor
defendants was whether the -- whether there®s any
argument that you have that you would be covered in any
way by the railroad®"s -- by the debtor®s insurance
policies.

MR. DETROY: We don*"t. Others might, which
again --

THE COURT: 1I1"m going to ask everybody, but I
Jjust wanted to get your --

MR. DETROY: We do not.

THE COURT: All right. Ms. -- 1"m sorry, 1
don*t know -- if you guys have worked out an order 1™m
happy to follow what you want to do.

MS. SULLIVAN: It doesn®"t matter, Your Honor.

THE COURT: All right, Ms. Sullivan.

MS. SULLIVAN: Judge, as Mr. Keach was
speaking, referring to various bankruptcy statutes, |1

was leaning over to my bankruptcy colleague asking her






Case 13-10670 Doc 674-1 Filed 02/19/14 Entered 02/19/14 17:08:33 Desc Exhibit

|

© 0o N o o b~ w N

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Page 63 of 121

what they meant, so I feel your pain.

THE COURT: Well, thank you.

MS. SULLIVAN: As this Court knows, you have

broad jurisdiction, Your Honor, to transfer cases h
that could have any conceivable impact on the
bankruptcy estate, and we submit to the Court that
test has clearly been met here, first by virtue of
shared insurance policy. We submit, Your Honor, th
that issue iIs dispositive. Case after case has fou
that where there is shared iInsurance between a debt
and a nondebtor defendant in a civil action that in
of itself is enough to establish related-to
jurisdiction. And the plaintiffs or the claimants
have cited no case to the contrary. The engine
combustion case they cite actually says that shared
insurance would establish related-to jurisdiction,
case from the Third Circuit, but in that case the
record wasn®"t sufficient to establish 1t. Here the
no dispute that there is shared insurance, the
plaintiffs -- the wrongful death plaintiffs do not

dispute that.

ere

that
the
at
nd
or

and

here

the

re"s

And just by way of background, Your Honor, our

client, CIT, leased two of the locomotives in this
case, and as part of the lease agreement the debtor

agreed to defend and indemnify under the contract,

and
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it"s sort of a no fault indemnity, it doesn"t matter
who was at fault, they have to pay defense costs and
they have to cover any judgments or settlements under
that policy. They named us -- named CIT as an insured
under both the Canadian policy and the U.S. policy, and
so CIT has a direct right, a direct property right,
under the case law to that policy, equal to the
wrongful death plaintiffs iIn this case. They do not
have priority. The case law is clear that the
bankruptcy court cannot cut off the shared insured --
the defendant®s property right to that insurance. And
so the plaintiffs, by virtue of the plan they
submitted, and Mr. Keach has affirmed, that this is the
most Important asset to the estate. And our client,
CIT, has an equal right in terms of priority to that
asset. And that fact we submit, Your Honor, in and of
itself under the case law is clear to establish
related-to jurisdiction.

And, Judge, 1 apologize, it wasn"t in our brief
because their plan was submitted after the briefing,
but in at least two cases in the Eighth Circuit where a
settlement cut off the property rights to a named
insured it was found to be reversible error, a
bankruptcy settlement that cut off a property right to

a nondebtor named insured, and that is the In Re
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Sportstuff, Inc., case, 430 BR 170, and we also refer

Your Honor a similar finding in a case out of the
Northern District of Illinois, 149 BR 860.

In addition, Your Honor, to the shared insurance,
a separate independent ground for related-to transfer
would be the direct contractual indemnity CIT has with
the debtor. Your Honor raised a good question, is this
some contingent contribution and indemnification claim
that you"ve got to go sue to get the money or the
judgment. In the case of CIT that -- we have a claim
right now, it existed at the time of removal, it exists
today, and it continues to exist, a direct claim to the
defense cost and any judgment under that indemnity,

contractual indemnity. And the Pacor decision that the

plaintiffs rely on that®"s sort of central to their
brief excepts out cases where you have a contractual
indemnity because that contractual indemnity in and of
itself established is related-to jurisdiction.

So we would submit, Your Honor, at least as it
relates to CIT and those cases, there is related-to
jurisdiction both as a result of the shared iInsurance
and by way of contractual indemnity. Thank you.

THE COURT: All right, thank you,
Ms. Sullivan. 1It"s Mr. Maxcy, correct?

MR. MAXCY: Good morning, Your Honor, Patrick
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Maxcy on behalf of the Rail World defendants.

THE COURT: Good morning.

MR. MAXCY: 1 know you®"ve given us 10 minutes;
I don*t intend to use all 10 minutes. To the extent
there®s anything left over, 1°m happy to cede that back
to the trustee if he chooses to use it.

I want to be very brief, Your Honor, because

Mr. Keach essentially covered everything that I would
need to say to you, and I thank him for that, about
both the contractual indemnification obligations that
the -- that MMA has to my clients as well as the shared
insurance. To be clear, Your Honor, there is a
contractual indemnification for each of the Rail World
indemnitees, that includes Mr. Burkhardt, that includes
Rail World, Inc., and that includes Rail World
Locomotive Leasing. | know Mr. Keach left out Rail
World Locomotive Leasing, but they also have a
contractual indemnification under their lease
agreement. Likewise, under the insurance agreements --

THE COURT: Now, be specific here, please.
Point me to the record, it seems like I°ve read or seen
these attached to -- must have been your motion.

MR. MAXCY: Are you seeking out the specific
indemnification provisions, Your Honor?

THE COURT: Yeah, and I want to look at
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67

your -- specifically your contracts.

MR. MAXCY: 1 think I can help you, Your
Honor. The Rail World, Inc., and Burkhardt
indemnification provisions are attached to the

trustee®s reply to the response to the motion to

transfer.

THE COURT: AIll right.

MR. MAXCY: Docket No. 46.

THE COURT: Okay, do you have those in front
of you?

MR. MAXCY: 1 do.

THE COURT: So take me through your argument
as to how this works.

MR. MAXCY: As to how the contractual
indemnification works.

THE COURT: Yes.

MR. MAXCY: 1711 start with Mr. Burkhardt"s
indemnification, that®"s found as Exhibit C to Document
46 .

THE COURT: In the bylaws.

MR. MAXCY: In the bylaws, right, Article 9
beginning at Page 13, the indemnification applies to
the fullest extent permitted by Section 145 of the
general corporation law of the state of Delaware, and

it goes through a number of items that it applies to.
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At the very end of the last three lines of that
indemnification state it includes all expenses,
including attorney®"s fees, judgments, fines, and
amounts paid in settlement actually and reasonably
incurred by or on behalf of the indemnitee, that"s
Mr. Burkhardt, in connection with such action, sult,
proceeding, and any appeal therefrom.

So as Mr. Keach said, that indemnification is
automatic. It exists today. |If not for the automatic
stay, Mr. Burkhardt could submit the attorney®"s bills
that he®"s incurring for me to be here today to the
trustee or to MMA, I should say, and they would have to
pay. Likewise, the indemnification for Rail World,
Inc. --

THE COURT: 1I™"m sorry, likewise the
indemnification --

MR. MAXCY: So the indemnification for Rail
World, Inc., I think that"s Exhibit B, if I1"m not
mistaken.

THE COURT: All right. Did you say D?

MR. MAXCY: B, Exhibit B to Document 46.

THE COURT: I might not have that here. | do,
okay.

MR. MAXCY: It says the company -- this is

about midway down through Section 8, the companies
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shall jointly and severally indemnify and hold manager
harmless from and against any loss, liability, or
damage, including without limitation attorneys® fees
and legal costs that may result from manager-s
performance of its duties under this agreement or its
relationship with the companies under this agreement,
except to the extent of -- that was incurred by gross
negligence, 1°m paraphrasing the rest of that.

THE COURT: I guess my question is under these
provisions, these exceptions, this, you know, to the
full extent -- fullest extent allowed under Delaware
law, aren*t those sort of elements that you would have
to prove if the trustee were going to say, well, we"re
not going to pay that?

MR. MAXCY: I°"m not suggesting, Your Honor,
that the trustee doesn”"t reserve its rights. 1 think
the trustee has reserved his right. That doesn"t
change the fact that these i1ndemnification obligations
arise, for lack of a better term, since it"s a term
that"s been used in other case, automatically. They
incur whether or not -- like Mr. Keach says, whether or
not he did anything or we did anything from this point
forward, these indemnifications exist. Whether or not
he defends them on some other grounds doesn®t change

the fact that they arise now. They have already arisen
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and they exist today.

There®s also a similar indemnification, if you~"d
like me to go through the Rail World Locomotive
Leasing. That one was actually not filed with the
trustee®s reply; we filed that ourselves at a later
date, and | believe it"s at Document No. 53. And
that"s also included in Section 8, which would be
Page 3 of the exhibits to that. 1If you"d like 1 can
read the indemnification provision but it"s stated
there.

THE COURT: Does that include liability
coverage?

MR. MAXCY: Yes, lessee further agrees to
defend lessors, directors, administrators, officers,
employees, agents, successors and assigns against any
claims, suits, actions or proceedings filed against any
of them with respect to the subject matter of this
indemnity provision. Trying to -- 1711 try to jump
forward; it"s a very long provision. But I read
that -- | read the entire indemnification provision to
be very broad.

Likewise, Your Honor, with regard to the
insurance, that covers as well and CIT just covered
that as well. All of the Rail World defendants,

Mr. Burkhardt, Rail World, Inc., and Rail World
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Locomotive Leasing are expressly named as insureds
under the XL policy, the U.S. policy and the Canadian
policy. So they have related-to jurisdiction on that
basis alone.

THE COURT: And can you point that out to me
in the record?

MR. MAXCY: The XL policy?

THE COURT: Yeah.

MR. MAXCY: Sure, if you bear with me just a
moment.

THE COURT: I have the CIT sort of insurance
stuff that clearly makes them an insured but I didn"t
see 1It.

MR. MAXCY: If it"s okay, Your Honor, |
brought my partner, Mr. Gilbert, with me.

MR. GILBERT: Alan Gilbert, if I may?

THE COURT: You may.

MR. GILBERT: The XL Canadian policy has --
states in the Rail World, Inc., and the directors are
listed as named insured, let me -- It"s endorsement
No. 4 of the Canadian policy, says in terms of the --
amends the definition of named insured to include Rail
World as manager and/or owners/investors as their
interests may appear, and they®"ve been asserted to be a

manager and owner in these lawsuits.
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THE COURT: You“"re talking about the Canadian
policy now?

MR. GILBERT: Yes.

THE COURT: Not the XL policy, right?

MR. GILBERT: That"s the XL -- there are two
XL policies, one is issued by XL, I believe it"s
Insurance Company of Canada, XL Insurance Company,
Ltd., which is the Canadian policy. The other 1is
insured by another XL Group company called Indian
Harbor Insurance Company, which is a U.S. policy. They

both have identical definitions of the named insured.

It is -- on the Canadian policy it is endorsement No. 4
which mentions Rail World. |In the -- that"s the XL
Insurance Company, Ltd., policy. 1In the U.S. policy,

the Indian Harbor policy, 1t is endorsement No. 1 which
has the same language.

THE COURT: And are both of these in the
record?

MR. MAXCY: 1 don"t believe they are, so -- we
have a marked-up copy.

MR. GILBERT: Yeah, I don®"t have a clean copy
but would be happy to tender clean copies to the Court
later today.

THE COURT: I"m sure there will be an

objection from Mr. Cohn, who is already on his feet.
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MR. COHN: Yes, Your Honor, in point of fact
I"ve actually requested from the insurer true and
correct copies of the insurance policies, because it
became apparent that ours may not be correct and
complete. And so pending him straightening out what
the terms of the -- or what the exact correct pages of
the policy are, Your Honor, 1 cannot simply stipulate
to admit their version of the policy.

THE COURT: Right. Well, let"s do this.

We*ll mark that as an exhibit by Rail World, and I™m
going to defer ruling on its admission until I have had
a chance to review it and until Mr. Cohn has had a
chance to look it over, I imagine i1t"s a fairly lengthy
document, and submit any objections to my consideration
of 1t.

MR. GILBERT: Yes, Your Honor, and I do not
have with me today a -- clean copies of those policies,
they have my marks on them, which I*m sure you and
Mr. Cohn would not want to have.

THE COURT: Probably not.

MR. GILBERT: But 1 could provide a clean copy
by the end of the day. |I"m sure the trustee has copies
as well. But just for the record, let me note in terms
of Rail World Locomotive Leasing where it iIs expressly

named as a named insured in the U.S. policy, that"s the
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Indian Harbor policy, it"s endorsement No. 3, which is
an additional insured schedule, and it lists Rail World
Locomotive Leasing as an additional named insured. |1
might also note for the record it also notes Canadian
Pacific Railroad Company as a named insured, which is

a -- as | understand it, a defendant in the class
action up in Canada.

In the -- there is a similar endorsement in the
Canadian policy, which I"m -- yeah, i1t"s endorsement
No. 6 in the Canadian policy, also expressly named Rail
World Locomotive Leasing, LLC, and also -- by the way
also includes Canadian Pacific Railroad Company. And
in the policies themselves, they also specifically
include the directors and officers of the railroad
companies that are named insureds, and 1 know It"s
there, 1 can"t put my finger on it right now, but --

THE COURT: Provide us with the full copy when
you can find that.

MR. GILBERT: I1"m sure you"ll find -- it
definitely is in both policies.

THE COURT: In fact, if Mr. Keach would Tfile
that in -- as an exhibit on ECF then we will be able to
search.

MR. KEACH: We will, Your Honor.

MR. MAXCY: Your Honor, | have nothing else at
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1 this point unless you have questions.
2 THE COURT: No, I don*t think I have any
3 further questions for you, thank you.
4 MR. MAXCY: Thank you, Your Honor.
5 THE COURT: All right. 1Is that it for the
6 movants, then? Have | heard from all of the movants on
7 this? All right. Mr. Cohn, you®ve been very patient.
8 MR. COHN: Thank you, Your Honor.
9 May 1 Ffirst just address a concern about the
10 insurance policies? We"re -- our version of the
11 insurance policies came from Mr. Keach. And so if
12 turns out that ours is not complete, there was a
13 missing endorsement which I thought -- which you®ve
14 been told exists but it just wasn®"t part of our copy,
15 but -- so if I don*t have it, it probably means that
16 Mr. Keach doesn®t have it.
17 And so I think -- 1 saw earlier in the courtroom
18 XL*"s counsel, and I"m wondering whether XL"s counsel
19 could represent how quickly it would be possible to
20 send me a PDF from XL what it believes the correct
21 policies are. 1Is Mr. Fischer here?
22 THE COURT: Good morning.
23 MR. FISCHER: Good morning, Your Honor, Jeremy
24 Fischer from Drummond Woodsum on behalf of the XL
25 Insurance Companies. Mr. Cohn asked me for a single
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endorsement and later yesterday afternoon for the full
policies. 1t"s been less than 24 hours since their
request was made, and I am talking to my client this
afternoon about that issue.

THE COURT: All right. 1 mean, 1 think we*ll
get what Mr. Keach has. |1f there®s some hole iIn it
that you can point to, you"re welcome to file
something.

MR. FISCHER: Thank you, Your Honor.

THE COURT: Thank you, Mr. Fischer.

MR. COHN: And that®"s what we*"l1l do. And, by
the way, 1 did not in any way want to seem to imply
that Mr. Fischer had not been promptly dealing with my
request.

All right, Your Honor, 1 think the place to start
off here 1Is to -- is to address a couple of things that
are just patently wrong, and then I would like to get
to the things that are -- then we"ll cycle back and go
through the whole story. But there are a couple of
things that just cannot be allowed to stand.

One of those is this i1dea that courts can
simply -- in mass tort cases that it"s the model that
what courts will do is they will, you know, centralize
all the litigation, including claims by individual

creditors. There is a specific part of the Bankruptcy
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Code, Section 524(g), which does provide for that in
asbestos cases, and with some very sharp limitations.
For example, it says that the -- that the -- an
injunction, a protective injunction, can only include
people who are affiliates, people who are plan funders,
people who are insurers, insurers can be protected as
such, not for their own iIndependent wrongdoing, and 1
think there may be one more category but iIt"s very
circumscribed. And so, even iIf this were an asbestos
case, the people that we"re suing are not people who
can be protected by an injunction. That"s the statute,
Your Honor.

So then you have courts which have to deal with
nonasbestos mass tort cases, and by mass torts, even
6,000 claims is not a mass tort. Cases like Manville

and Grace and the other asbestos cases involved

hundreds of thousands of cases, involved insurance --
layers and layers of policies and excess insurance
policies and multiple years and just, you know, just
the kind of complexity that -- well, that -- that"s
light years ahead of this case. But even in a
nonasbestos, mass tort case what has to happen is --
there®"s a debate about whether courts can do it at all,
meaning issue injunctions that preclude individual

claimants from pursuing their own claims against
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alleged wrongdoers.

There®s an argument that they can"t do it at all,
but the court -- the one case that is cited as
authority that perhaps they can is a case called Master |
Mortgage. 1t"s a bankruptcy court decision out of the
I think Western District of Missouri. It is -- it"s
only, iIn quotes, a bankruptcy court decision; it has
been cited, however, by a number of courts. And one of
the most important criteria is that there is
near-unanimous acceptance of the plan by the people
whose claims are being taken away and that the plan
will pay people 100 cents on the dollar. So it"s very,
very restrictive, i1t"s for very, very rare
circumstances, Your Honor, and it just isn"t the case
that this is the model In any sense where the trustee
could simply go out and enjoin our individual clients
or our clients”™ individual claims against these
independent wrongdoers.

The second respect in which the law is simply
misportrayed, Your Honor, is on the effect of filing a
proof of claim according to those Supreme Court cases,

Katchen versus Landy and the other, which -- oh,

Granfinanciera. What those cases were about, Your

Honor, is that if you file a proof of claim you do

submit yourself to the jurisdiction of the bankruptcy
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court for counterclaims.
Now, even that has been undercut by the present

Supreme Court case of Stern versus Marshall. But it

doesn"t matter here. You don"t need to get into that
kind of esoterica because the submission to
jurisdiction for purposes of counterclaims is not
submission to jurisdiction for purposes of your own
independent claims against third parties. And i1if you
think about it, if that were the case, Your Honor, none
of these -- none of these decisions on related-to
jurisdiction would matter, they wouldn®"t exist. You
would have in the case of Mr. Higgins, in Pacor against
Higgins, you know, Higgins by filing a claim in the
Manville asbestos case would have submitted to
jurisdiction for purposes of his own individual claim
against Pacor? That"s simply not the law. So I just
wanted to take those off the table and then get to the
issues that are actually subject to discussion.

I"d like to start, Your Honor, if I may, by
introducing or reintroducing some of the parties in
order to make clear what their role is iIn this matter.
You have Union Tank Car Company, which is one of the
defendants in lllinois. They"re an lllinois
corporation, manufactured tank cars that were used on

the train that exploded in Lac-Mégantic. The type of
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tank cars that they used are a type that the federal
government has identified more than 30 years ago and
continues to this day to identify as having design
defects. They rupture easily in a derailment.

The oil that was destined to explode 1in
Lac-Mégantic, Your Honor, was extracted from the ground
by World Fuel Services, who has appeared here today.
They too have an office in Chicago. The oil, Your
Honor, was removed from the North Dakota shale fields
by the process known as fracking. And whether it-"s
because of the fracking, which involves chemicals, or
whether because of the natural characteristics of the
shale out there, what happened was that the oil was
infused with volatile compounds, making 1t more
explosive than the normal crude oil. Normal crude oil
iIs kind of sludgy and slow to ignite. But this, as was
later found out, of course, ignited very vigorously in
Lac-Mégantic. So what World Fuels did, however, was
represent that the oil had different characteristics of
flammability than it actually had, and that®"s why
they"re named as a defendant.

Now, there were 72 tank cars, Your Honor, that you
heard about, were turned over to MMA, the railroad in
Montreal, by the Canadian Pacific. MMA"s train, a

half-mile-long train, Your Honor, had exactly one
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employee on board when it neared Lac-Mégantic. That
was pursuant to, presumably, policies that were set by
Rail World, Mr. Burkhardt®s company, under 1its
management agreement. What was being read from was, of
course, the indemnification provision, but the reason
they were being indemnified was because they had
management responsibility, and that"s why Rail World is
being sued. And Rail World, by the way, and

Mr. Burkhardt are both residents of Cook County.

Now, when a train -- when the train pulled to a
stop, Your Honor, on the high ground above
Lac-Mégantic, the MMA employee left the train without
setting the hand brakes. And so what that meant was
that the train was dependent upon its air brakes, since
the hand brakes would have just locked it in place, but
now it was dependent on the air brakes. The air brakes
in turn were dependent on a compressor continuing to
operate, and the compressor in turn was dependent upon
the engine to continue running.

That engine, however, was on fire. Flames were
shooting from the top. And this, Your Honor, was due
to a, again, well-documented defect in that particular
type of locomotive. And that locomotive was leased to
the debtor by Rail World Locomotive Leasing, again,

another of Mr. Burkhardt®s companies.
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Now, as | said, flames were shooting from the top
of this train, but the local fire department knew what
to do because they had had to do it before. So they
put out the fire or they tried to put out the fire.
This one was kind of difficult. They had to actually
get inside the locomotive works, and they ended up
shutting off the engine. MMA sent somebody up from
their yard in Lac-Mégantic, looked the whole situation
over, and when the fire department passed control of
the train back to MMA, MMA said that®"s fine and the MMA
employee left.

Within half an hour, Your Honor, the air pressure
had declined to the point where the train started to
roll. In Lac-Mégantic, as in many towns, there i1s a
curve, and what happened is that the train built up
speed and when it reached the curve it derailed. Cars
tipped over and exploded, creating this fireball that
consumed the downtown area. Now, it was 1:00 in the
morning or 1 think 1:30 by the time the train arrived
there, which meant that downtown was not occupied the
way 1t otherwise -- the way it otherwise would have
been. But the building that was destroyed that had
people in i1t was the Musi-Cafeé.

Mr. Kurr took me to lunch at Geaghan®s the other

day, think Geaghan®s up iIn Bangor where there®"s a
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dining room on one side and there®"s a bar on the other
and, you know, working people were there having a good
time when this fireball just incinerated them. Pascal
Charest was not in there. He looked -- he was in the
street, looked down, saw this fireball come out from
the rail yards, consuming this building, and the
upstairs apartment where his wife and two children, and
he knew i1t, his young daughters, and he watched them,
he watched the fireball consume them before his very
eyes. He"s left Lac-Mégantic, by the way, you know,
perhaps understandably.

So anyway, these are three of the human beings who
perished that night; there were of course 44 others.

So when we talk about related-to jurisdiction and
abstention and these kind of abstract legal concepts,
Your Honor, let"s remember that there are human beings
behind all of this. But let"s talk about related-to
jurisdiction.

The starting point, of course, is the
Constitution. The Constitution establishes a balance
between the states and the federal government. And so
the federal courts have jurisdiction or can have
jurisdiction if Congress provides it over any important
federal interest, and everything else is left to the

states. There is a -- Article I Section 8 of the
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Constitution provides to Congress the power to enact
uniform bankruptcy laws throughout the United States.
So what we"re talking about is one section of Article 1
that says that we can have a federal bankruptcy system.
But that system exists in the context of this general
state/federal balance which is designed to reserve to
the states everything but that which involves an
important federal iInterest.

Now, no one would suggest that anything that is --
I"m sorry, Your Honor. So Congress did enact both a
Bankruptcy Code and also a jurisdictional provision,
which i1s 28 USC Section 1334. And that®"s where you
find those words, related to. No one would suggest
that every matter belongs in federal court, which is
related to a bankruptcy case in the colloquial sense,
because everything is related to everything else, and
there is sometimes a tendency of -- on the part of
people who are seeking a broad definition of federal
jurisdiction to conflate the colloquial term related to
with the legal term related to. They are very
different.

For example, you know, think about the Johns

Manville bankruptcy, federal courts would have had to
deal with hundreds of thousands of these lawsuits by

folks claiming injury from asbestos disease who were
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suing other -- other asbestos manufacturers or were
suing distributors such as Pacor. And that all would
come flowing through the doors of the federal
courthouses i1If we were simply talking about related to
in some colloquial sense because it sure is related to.
It"s not just related to, Your Honor; it involves the
same nucleus of operative facts.

The asbestos -- and that brings us to Pacor. So

Pacor, Your Honor, is a Third Circuit decision. The
United States Supreme Court, however, has said that

Pacor is the law of the First Circuit. It said that in

its Celotex decision. And so to the extent that people
say that Pacor has somehow been superseded, which 1711
get to in a moment, It iIs -- that iIs contrary to the
Supreme Court"s last pronouncement on the subject. The
Celotex decision was in 1995.

Now, for any situation, Your Honor, where there is
a bankruptcy case and then there®s also a lawsuit that
iIs —- that"s pending elsewhere that someone claims 1is
related to the bankruptcy case in the jurisdictional

sense, Pacor establishes that two-part test, first part

being very broad, anything that conceivably could
affect the bankruptcy case. But then i1t goes on to say
there®"s a second part, which is that 1t has to be a

direct effect, without -- and what direct means is
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without the intervention of any other legal proceeding.
And so that®"s why in Pacor itself, where you had this
suit, which involved Manville asbestos, it certainly
conceivably could have an effect on the Manville case,
but that®"s why the Court said that there was -- there
was no jurisdiction.

I would argue, by the way, Your Honor, that --
will argue that there"s a -- that there®"s an implicit

third part to the Pacor test, and that is does the

proposed exercise of federal jurisdiction serve any
important -- or serve the important bankruptcy purpose
of reorganizing said companies, preserving jobs, that
sort of thing, because as I"m sure you noticed in your
review of the case law, the cases that take the most
aggressive view of federal jurisdiction tend to be
those where there is a -- the survival of a major
commercial enterprise at stake.

You don"t see -- you don"t see it in the smaller
cases, and that"s because federal judges by and large
either don*"t find there to be related-to jurisdiction
or they abstain from exercising it. And Celotex
itself, by the way, refers to this, this broader
jurisdiction that bankruptcy courts may have 1in
Chapter 11 cases, Chapter 11 reorganization cases

compared with liquidations.
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So now focusing on the Pacor test itself, Your

Honor, Pacor involved a lawsuit by Mr. Higgins against

Pacor. Higgins claims that he contracted asbestos
disease from asbestos that was manufactured by Johns
Manville, which was then part of the largest Chapter 11
reorganization ever filed, and sold by Pacor, which was
not in bankruptcy.

So the Court of Appeals said that -- excuse me, SO
it was true, quite true, and this was the basis
asserted for related-to jurisdiction, i1t was true that
that lawsuit could have a conceivable effect on the
Manville bankruptcy, because if Higgins collected a
judgment from Pacor, Pacor was going to assert a claim
in the Manville bankruptcy, most likely for full
indemnity. But the Court of Appeals said no
jurisdiction because the effect would not be direct.
There would need to be another legal proceeding, which
in the Manville case would be the claims allowance
process in the bankruptcy court. And in that claims
allowance process, Your Honor, Manville would not be
bound by any findings or rulings in the case of Higgins

versus Pacor, would be free to litigate any issue that

it felt that it needed to litigate.
So here®s how it plays out, Your Honor. Let"s say

Higgins gets a $10,000 judgment against Pacor. Pacor
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files a proof of claim in the Manville bankruptcy. The
Manville trustee probably shrugs his shoulders and
says, okay, you can have pennies on the dollar like
everybody else, 1t"s not a major claim and it"s
probably correct. Note, however, Your Honor, that even
before we reach the point of the claims allowance
proceeding there is an actual effect on Manville.

There would be discovery propounded against Manville.

In fact, in the W. R. Grace case, a more recent mass

asbestos case, Manville had a Boston law firm on
retainer whose entire purpose was to respond to
documentary discovery that was being sought by parties
who had these lawsuits pending against nondebtors
having to do with Manville®s asbestos.

IT Manville made -- well, if Manville decided not
to monitor the Higgins case, then -- and then something
happened 1n the Higgins case that was just terrible in
some evidentiary way that could not be retracted, that
too would be an effect on the Manville case, but that
wasn®"t enough to establish related-to jurisdiction.
And 1f Manville decided that to protect itself i1t was

going to participate somehow in the Higgins versus

Pacor lawsuit, then i1t would have to expend funds and

probably substantial funds if it"s going to do that in

all the asbestos cases that were pending against
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nondebtor defendants from coast to coast.

So none of that was enough. That®"s not what
related-to jurisdiction is about. What related-to
jurisdiction would require in the jurisdictional sense
Is a direct effect in terms of -- some direct other
than that, those direct effects were not sufficient.

All right. Now let"s say that it"s not a $10,000
judgment, Your Honor. Now let"s say you have a runaway
jury, Higgins gets a billion dollar verdict. 1It"s not
Manville®s asbestos after all, maybe, or maybe Higgins
wasn"t sick, there"s some miscarriage of justice from
Manville®s perspective. What happens? The answer is
the Manville estate can relitigate. When that --

THE COURT: The Manville estate can what?

MR. COHN: Can relitigate or, rather, from
Manville®s perspective it"s litigating for the first
time the issues that relate to Manville®s liability.
So it can -- it can contest, even though there might
have been a finding that it was Manville®s asbestos in

the Higgins against Pacor case, Manville can relitigate

whether it was Manville®s asbestos, they can relitigate
whether Mr. Higgins suffered the billion dollars of
damages, whether that®"s an appropriate figure, can
relitigate anything.

By the way, that may well be true just under
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collateral estoppel principles, if Manville didn"t
participate in the litigation, but the Third Circuit
has made i1t clear that it"s not just that, it iIs that
the automatic stay prevents -- which does, by the way,
bar directly any -- the commencement or continuation of
any action against a debtor. The automatic stay bars
Manville from any adverse effect, it would be bound by
any finding or ruling in any pending case so that the
bankruptcy estate is protected.

Now, is that -- is that a perfect balance? Pacor
in the billion dollar verdict case, you know, Pacor
might say not. They might say, you know, so we"re
stuck with this billion dollar verdict and we can"t
even get our pennies on the dollar from the bankruptcy
estate because, you know, the bankruptcy estate 1is
contesting the claim. But that"s the way the cookie
crumbles. 1 mean, Pacor got its day in court, it did
badly, and it is left in that instance to suffer alone
because, you know, frankly that"s what bankruptcy does
to everybody. It is never -- I"ve never yet seen
somebody walk away happy from a bankruptcy case.

So in the case before you, Your Honor, it"s going
to work exactly the same way. You"ve got a bunch of
defendants who claim rights of contribution or

indemnity against MMA, from any judgment arising from
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the derailment. So let"s say a wrongful death claimant
in the Illinois actions gets judgment against Union
Tank Car, just to take an example. Union Tank Car will
surely fTile a contribution claim or an indemnity claim
in the bankruptcy case, and at that point the
bankruptcy estate will have the chance to litigate or
relitigate, depending on how you want to look at it,
any issue that they think that the Il1linois court got
wrong .

Now, these -- when you see defendants who are here
represented by the likes of Weil Gotshal and Kirkland &
ElIlis, the chance that something®s going to be done
wrong on behalf of the defendants in those lawsuits 1
think is pretty small. But if this -- if the
representative of this bankruptcy estate feels that
something has been done wrong it can be relitigated as
well as any defenses that the debtor"s estate itself
has to the indemnification. And if it is true, if it
iIs true that these other parties were at fault, then
the debtor is presumably going to assert defenses, and
whatever can be set for liability is not going to be
automatic.

Now, I do want to pause on one point that I think
CIT especially raised, and that is that its claims come

from contractual indemnity and a contractual iIndemnity
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92

iIs different. There are cases out there that say so

and in fact there is dicta iIn Pacor itself that says

that contractual indemnity, if it"s an unconditional

type of contractual indemnity, could be the kind of

direct effect that would itself give rise to related-to

jurisdiction.

I think, Your Honor, if you look at the more
recent Third Circuit case law explaining the Pacor
standard, you"ll see that the Court has emphasized the
direct effect criteria and without any distinction of
contractual indemnity, because 1 think what they
figured out, Your Honor, obviously 1 would never put
myself or purport to put myself inside the head of a

judge, 1s that 1t iIs -- the Pacor standard itself and

the rationale for it, which is that the estate can
relitigate whatever it iIs that was determined in the
case against the beneficiary of the indemnification,
since the estate can relitigate any of that and the
automatic stay protects the estate from any adverse
effect arising from that litigation, even in the case
of an unambiguous, unconditional indemnity contract,
the estate has a second bite at the apple, if you will
has the chance to defend i1ts own interests, if
something wrong was done in the first proceeding.

And that -- when you -- the whole reason for the
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direct effect standard is that, if there®s another
legal proceeding, there®s no direct effect because you
can always contest that which was decided in the first
proceeding. Doesn®"t mean the debtor®s going to win.

It may be that CIT has a valid indemnification claim
against the estate, but the estate has its chance --
will have i1ts chance in the claims allowance process to
protect itself if the estate feels that some injustice
was done in the case in which judgment was rendered
against CIT.

Now, let me move, if I may, Your Honor, to shared
insurance. And let"s assume for this purpose, Your
Honor, that -- let"s assume there are in fact
endorsements adding these people as named iInsureds
under these policies. And there are indeed, Your
Honor, cases out there that hold that shared insurance
is a ground for related-to jurisdiction.

So here®s the point, Your Honor, where the actual
facts on the context matter. And a case like

Combustion Engineering is a good example. 1t does

indeed, by the way, say what -- perhaps it was

Mr. Maxcy said it said, that shared insurance could be
a basis for assertion of jurisdiction. This was a
multi-billion-dollar attempt to save a going concern

enterprise. It had those layers and layers of
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insurance, it had the hundreds of thousands of dollars
of claims and the -- and in the context of cases like
that, Courts do -- Courts will typically say that
shared insurance is a ground for exercising
jurisdiction.

In this case, Your Honor, and I think it"s -- it
goes to related-to jurisdiction, maybe it also goes to
discretionary abstention, but in a case such as this
there®s really no warrant to exercise jurisdiction
based on the shared insurance. Think, Your Honor,
about how it"s actually going to work, and some of this
has actually been described for you by the movants
themselves.

Let"s say that we get paid insurance from the
bankruptcy estate by way of some sort of settlement.
Those defendants will get credit for that because in
Illinois, as in I think many jurisdictions that follow
the Uniform Joint Tortfeasor Act, what will happen is
that we have to give credit to them for their recovery
against the debtor. So they get credit for that, and
what that means is that their claims against the debtor
are reduced.

Now let"s say it doesn®"t happen that way. Let"s
say that instead we go and we actually recover against

one of the named insureds under the insurance policy,
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and then he collects from the insurance company. Exact
same thing, Your Honor, the debtor gets credit because
that creditor®s claim is reduced. So the only claims
that will ever be asserted against this estate, no
matter by whom, are going to be -- are going to be net
of whatever insurance proceeds are distributed either
directly to the wrongful death claimants or indirectly
through funding a collection of a judgment that they
obtain.

So there really -- in this -- iIn this instance,
Your Honor, there will simply be no effect from the
shared insurance in terms of allowance of claims, the
aggregate amount of claims iIn the estate, and the fact
that i1it"s let"s say CIT which was claimed it"s allowed
rather than one of the wrongful death claimants it
seems to me is not an effect on the estate of the type
that could possibly be met by the related-to standard.
People buy and sell claims in bankruptcy all the time,
Your Honor.

Even more than that, Your Honor, when you think
about the context, the public policy in favor of saving
companies, of saving jobs, of reorganizing enterprises,
and by the way, iIn the -- in railroad cases there"s a
particularly strong public policy of keeping the

railroad running, but once those assets are sold, Your
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Honor, those policies -- 1"m not talking about
insurance policies, 1"m talking about public

policies -- are no longer implicated. You now have to
think about other public policies, for example, the
right of claimants to pursue the claims that they have
against other wrongdoers.

It s very clear from the description that you-“ve
heard, Your Honor, there will be no significant
recovery in the bankruptcy, probably for anybody. And
so to say that we"re not only going to receive a very
small recovery in the bankruptcy but now -- but now
what"s going to happen is that our claims are going to
be taken over by the -- by the bankruptcy estate would
be a terrible injustice, and as | pointed out, Your
Honor, not possible on the existing case law without

our consent. That was Master Mortgage, which 1 was

talking about before.
THE COURT: What was that?

MR. COHN: That was the Master Mortgage case

and those that have followed it, which under very
limited circumstances or which sharply limit the
circumstances under which any injunction could be
issued barring a creditor from litigating its claims
against a nondebtor.

Now -- so when you now consider the situation of
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this estate, as | said, there"s no -- there®s certainly
no reorganization purpose to be served. [It"s arguable,
Your Honor, that there is indeed a liquidation purpose
to be served by going down the road that Mr. Keach 1is
proposing to go down. Here is the problem, Your Honor.
All of the people that he®"s talking about helping, and
111 put helping in quotes, all of those people are
people who have direct claims against any of these --
any of these tortfeasors. |If the estate sues the
tortfeasors, the estate has to overcome at least two
hurdles that the claimants themselves don"t have to
overcome.

The first one, Your Honor, iIs MMA®s own
contribution to the disaster. We know all of these
defendants are going to defend on the basis that MMA
was -- bore the majority of the responsibility for the
disaster. And in that case under Maine®s comparative
negligence statute, and i1t"s going to be similar under
most jurisdictions, 1t"s certainly similar in I1llinois,
Your Honor, and in most jurisdictions, if MMA was more
than half responsible, then it can"t acquire judgment,
its judgment will be zero against those tortfeasors,
even 1f in fact they did cause the disaster in the
sense that they would be liable to the plaintiffs

themselves.
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The second hurdle, Your Honor, is proving damages.
Now, in the case of a wrongful death claimant suing in
Illinois or for that matter the class action
representative suing up in Canada, basically the
damages are the damages of the actual clients. 1In the
case of the bankruptcy estate, the bankruptcy estate
would have to assert these damages include claims that
will be asserted against the estate which have not been
paid.

Now, you could make some good arguments in favor
of that, but why would -- why is it strategically a
good i1dea to be asserting claims where you“"ve just
given the defendant a huge and very litigable issue
when in fact the claimants themselves could pursue
their claims directly and not face that hurdle of
damages.

So what you have, Your Honor, is a situation
where, you know, it"s one thing to say that there"s
related-to jurisdiction and, as 1 have acknowledged,
there are some arguments that might technically lead in
that direction, but it"s another to say that there"s a
point in the exercise of that jurisdiction. And in
this case, Your Honor, there®s no point to the exercise
in that jurisdiction. You have the right on a

discretionary basis to abstain even from exercising
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jurisdiction that you might determine that you have.
What we would request is, you know, is really an
alternative holding, one that you don®t have
jurisdiction because of the -- because related-to
jurisdiction is construed narrowly in the context of a
case such as this, but we would also request in the
alternative that you exercise discretionary abstention.
And then 1 need to mention two other things. One
IS mandatory abstention. |If this Court were to take
jurisdiction, obviously our first move would need to be
to file a motion seeking mandatory abstention. And
mandatory abstention appears on the face of the statute
to apply. 1It"s not necessarily before you today or,
maybe it is before you in the sense that it would be --
there®s no point in exercising jurisdiction if It"s not
jurisdiction that you can keep. But the mandatory
abstention section expressly applies to situations
where there is related-to jurisdiction. And the
statute says that upon timely motion of a party in a
proceeding based upon a state law claim, which the
Illinois actions are, of state law cause of action, the
Illinois actions are, related to a case under Title 11
but not arising under Chapter 11 or iIn a case under
Title 11, with respect to which action could not have

been commenced in a court of the United States absent
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jurisdiction under this section, iIn other words,
there®s no diversity or other federal question, and
that®"s these cases also, the district court shall
abstain from hearing such proceeding if an action is
commenced and can be timely adjudicated in a state
forum of appropriate jurisdiction.

And I think, Your Honor, the only issue that"s
left for contest, you know, if and when we were to
bring such a motion, would be whether the claim can be
timely adjudicated, and we would of course be prepared
to offer evidence that the Cook County court is fully
capable of timely adjudicating the claim.

THE COURT: Mr. Cohn, what effect does
157(b)(4) -- how does that read together with
1334(c)(2)?

MR. COHN: (b)(4), Your Honor, or (b)(5)?

THE COURT: I mean (b)(4). 157(b)(4).

MR. COHN: Yes, oh, I"m sorry, yes, Your
Honor, the -- what that -- yeah, 1°m sorry, what that
says 1s it"s referring to the 157(b)(2)(B), which
establishes jurisdiction about the allowance or
disallowance of claims against the estate. And so --

THE COURT: And it says court proceedings
under (b)(2)(B), so court proceedings include but are

not limited to allowances or disallowances of claims
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against the estate or exemptions from property of the
estate, an estimation of claims or interests for the
purposes of confirming a plan under Chapters 11, 12, or
13 of Title 11, but not the liquidation or estimation
of contingent or unliquidated personal injury, tort, or
wrongful death claims against the estate for purposes
of distribution iIn a case under Title 11.

So that has no effect on your claims in lllinois
because they®"re not against the estate? Is that what
you"re saying?

MR. COHN: Exactly, Your Honor. And, I™m
sorry, | didn"t realize that that was the question you
were asking, but yes, that does have to do with the
very important issue determination of claims -- our
claims against the estate. And what happens there 1is
that those claims are to be adjudicated in federal
district court if we -- 1If we demand a jury trial, as
we have. And yet you would not have to send those to
state court. That"s what that section means, |
believe.

THE COURT: So then under mandatory
abstention, what would be required would be a motion of
a party, which we don®"t have in this case.

MR. COHN: Well, correct, because related-to

jurisdiction has not yet been --
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THE COURT: So your theory is that, if 1
decide that there is related-to jurisdiction, 1 can
expect a motion for mandatory abstention from the
claimants.

MR. COHN: Yes, Your Honor.

THE COURT: And then if 1 choose not -- if I
don®"t go that route, 1"m still -- I can still consider
discretionary abstention?

MR. COHN: Yes, Your Honor, 1 think that"s
something that a Court can do at any time, maybe
regardless of statute, but the statute does make it
clear that -- does make it clear that discretionary
abstention applies. Whether now would be the
appropriate time to exercise it or whether we should
bring a motion asking for that in the alternative, 1 --
you know, I°"m agnostic on that procedural question,
Your Honor.

But the -- oh, and while -- I"m sorry, while we"re
on 157(b)(5), because that was the second point 1
needed to make besides mandatory abstention, when you
look at 157(b)(5) in this context, or maybe you don"t
even need a context, it says the district court shall
order that personal iInjury tort and wrongful death
claims shall be tried at the district court. Personal

injury and wrongful death claims.
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Well, everyplace else iIn this -- everyplace else
in this -- in 157 where it talks about claims of
personal injury and wrongful death claims, 1t"s talking
about claims against the debtor, against the debtor~s
estate. And what the movants are attempting to do is
to say, no, no, no, no, it"s not just claims against
the debtor"s estate, i1t"s also claims that are asserted
against third parties. There®s certainly no warrant 1in
the statute to do that. There are cases out there
which have been cited in which courts have taken that
view. But as a matter of statutory construction it
does not appear to be supportable.

THE COURT: But you"re pretty much arguing
that | should be following Pacor, correct?

MR. COHN: That"s exactly what we"re arguing,
Your Honor.

THE COURT: And Pacor i1s not saying that since

the statute says it"s only -- or since the statute
doesn"t address claims against the debtor, anything
other than claims against the debtor, that you can”"t
bring a claim against a -- that a claim against a
nondebtor could never be related to.

MR. COHN: Well, 1 think Pacor dealt with the

preliminary issue of iIs there related-to jurisdiction.

I don"t think there was any mention of abstention in
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that case. And frankly, Your Honor, I"m not sure
whether the abstention provision even existed at that

time. But in either case that was not an issue that

was --
THE COURT: AIll right.
MR. COHN: -- even before the Court, Your
Honor. 1 think as you can see, though, from all these

interwoven protections in the statutory scheme that
the -- and the Constitution, I would add, that the
presumption here is that people are to be able to
litigate their own claims in their choice of forum and
that that is not to be surrendered or just taken over
by the bankruptcy estate against their wishes.

And if I might, Your Honor, just say a couple of

words about NECC, the New England Compounding case,

because 1 know that®"s been quite a feature of the
movant®s argument. There, Your Honor, you had a
consensus among the personal injury claimants, probably
enough of a consensus, Your Honor, to pass the Master
Mortgage test, and the -- now, nobody was ruling on
that yet, but if you®"re Judge Young and you®re thinking
about this case, that"s surely one of the things that"s
going through your mind.

THE COURT: Judge Saylor.

MR. COHN: 1 apologize, Your Honor, thank you.
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And the other thing that must be going through your
mind s I"m sure that he was aware that there were very
serious settlement negotiations then underway which has
subsequently yielded a publicly announced hundred
million dollar settlement, hundred million dollars,
Your Honor, with the insiders. And so when he barred
those -- the claims against insiders on a kind of an
aggressive jurisdictional basis, 1 think he knew that
It was going to end up being temporary because surely
what®"s now going to happen is that the few dissenters
that there were are going to get in line and they~re
going to say, yes, I want my share of the hundred
million dollars, you know, rather than pursuing my
rights separately against the iInsiders.

So, Your Honor, I realize that that doesn*t -- |
guess 1 still want to be clear that I1"m -- that | --
that the NECC is not the law of the land and that if
that order ever got to the point where the
determination of jurisdiction needed to be reviewed it
would and should be reversed. But you can understand
on a kind of, you know, getting-the-case-done basis why
Judge Saylor did what he did, but I wouldn®t suggest
that that be treated as a serious precedent, and the
facts are just so different from what we have in front

of us. Thank you.
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THE COURT: I did want to ask you one
question, and that has to do with this issue of --
which 1 read in your brief and which was addressed by
some of the movants that -- about the choice of law
question versus the choice of forum, and --

MR. COHN: Yes.

THE COURT: -- whether that would, you know, I
think essentially you®ve been maybe accused of looking
for the Il1linois law, but if Illinois law did apply to
this particular accident, then wouldn"t -- wouldn=®t I
be required to apply Illinois law here?

MR. COHN: Yes.

THE COURT: So that"s sort of a nonstarter.

MR. COHN: Well, let me put it this way, Your
Honor. 1 think that if the defendants didn"t perceive
that there was a big advantage to them in getting this
out of Cook County, then they would not have, you know,
they would not be taking the position that they are on
the transfer motion. There are a number of advantages
for us to be where we chose to be, and as you know,
Your Honor, under our legal system someone who has a
claim chooses where to bring it. You know, people --
you can"t call that forum shopping, that"s just the
plaintiff bringing his lawsuit, any -- 1t has to be a

proper jurisdiction.
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THE COURT: You notice I didn"t call it forum
shopping.

MR. COHN: Yes, well, right, Your Honor, and
as | tried to explain, there are lots of Illinois
parties involved here, so lllinois i1s clearly an
appropriate jurisdiction within which to bring it. And
that choice of forum, many decisions say this, should
not be -- should not be treated lightly. And the fact
that defendants, you know, defendants would like a
different forum and are trying to use the provisions of
the Bankruptcy Code and these very wealthy, solvent
companies are trying to hide behind the skirts of this
small debtor in order to protect themselves from
liability or at least to reduce the amount of their
liability or to delay the day of reckoning by years and
years while Mr. Keach pursues his program here, you
know, those facts | think should indicate that maybe we
chose the right forum and that we should be allowed to
proceed post haste to get some justice for these
victims.

THE COURT: All right, thank you, sir.

MR. COHN: Thank you.

MR. KEACH: Your Honor, may 1 briefly?

THE COURT: Just a minute, Mr. Keach, let me

just look through my questions here and make sure 1°ve
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got my preliminary questions all answered. Mr. Cohn,
you"re back.

MR. COHN: Actually I took the opportunity to
look at my notes and realized 1 had left out something
I was going to point out, very briefly.

THE COURT: Okay.

MR. COHN: And that is that I notice Mr. Keach
said that the insurance policy -- that it"s only the
Canadian policy that is implicated in this accident,
not the U.S. policy.

THE COURT: That"s not what 1 heard him say.

I heard him say it"s one or the other, not sure which,
but not both.

MR. COHN: Well, 1 think he said, and actually
correctly, Your Honor, that it"s only the Canadian one,
but 1 would certainly -- 1 would -- I don"t want to put
words into his mouth, he®s right here.

THE COURT: We®"l1l let him correct the record
iIT he misspoke.

MR. COHN: But in that instance, Your Honor,
we"re left with not only having these causes of action,
which make no sense to pursue, but there®"s also no
insurance policy. 1 mean, there is an insurance policy
in the sense that there®s an overly thick document, but

there®s no insurance policy having any value under the






Case 13-10670 Doc 674-1 Filed 02/19/14 Entered 02/19/14 17:08:33 Desc Exhibit
A Page 109 of 121 109

|

circumstances, iIf that statement iIs correct.
THE COURT: Thank you. Mr. Keach?
MR. KEACH: Thank you, Your Honor.
THE COURT: 1It"s quarter to noon. 1°m going
to leave the bench at noon so --
MR. KEACH: 1°11 be done before then.
Let me First address that last point, Your Honor.

The country of issuance of the insurance policy 1is

© 0o N o o b~ w N

pretty irrelevant here. The extant policy is the XL

10 policy, not the Indian policy, but i1t simply relates to

11 the country of issuance. The U.S. debtor as well as

12 several of the defendants are named insureds under that
13 policy. XL versus Indian just indicates the nation of
14 issuance, and they are mutually exclusive, but that

15 fact has no real impact on this discussion.

16 Let me be brief in responding to a few things,

17 Your Honor. 1 think that was a wide-ranging

18 dissertation, 1 think, of Mr. Cohn®s version of the

19 law. 1 think 1t"s an iInteresting version; it just

20 doesn"t actually relate to what the law actually 1is,

21 and 1 want to come back to that. But let me talk about
22 the two abstention provisions iIn a second, because 1

23 think those can be addressed pretty quickly in a few

24 ways .

25 First, these plaintiffs never asked for abstention
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in their papers at any point in time, not mandatory or
discretionary. So that request comes a bit late.

There is no question under the analysis under 157(b)(5)
that the Court can take into account, however,
mandatory and discretionary abstention, and in fact we
don"t need to write on a blank slate here. The New

England Compounding Pharmacy opinion contains a very

detailed and careful discussion about both of those
points. And on the first, on mandatory abstention,
Judge Saylor held clearly and unequivocally that the
exception to mandatory abstention in 157(b)(2)(B)
extends to claims against nondebtor third parties where
indemnification agreements existed between those third
parties and the debtor and where there were claims for
contribution and indemnity, exactly this case.

So in fact he"s already -- he ruled on that point,
other courts, he cites Judge Rakoff"s opinion in the

Beck v. Victor Equipment, which I think is the kind of

definitive opinion on that point, but there is no
question that in this context mandatory abstention does
not apply.

With respect to discretionary abstention, they
have cited to none of the multiple factors that would
lead one to discretionary abstention, but none of them

are present here. The key considerations for
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discretionary abstention are the very kind of
considerations we talked about when 1 was up before,
which is the fact that you have multiple fora, the fact
that there would be discovery burdens on the debtor in
multiple fora, the possibility of inconsistent findings
binding the debtor, and so on.

Now, Mr. Cohn made much of the fact that he
doesn®t think the law is that the debtor would be bound
by adjudications in these lllinois cases. That is,

with respect, just dead wrong. In the Jefferson County

opinion we cited in the briefs, the Jefferson County

Court was faced with a situation where prebankruptcy a
claim was filed against multiple parties and named the
debtor. Postbankruptcy the same complaint was filed 1in
another jurisdiction, virtually identical complaint,
did not name the debtor. The bankruptcy court enjoined
the prosecution of the second suit precisely because
the debtor would have to be involved in that suit
because of the unity of iInterests and because of the
fact that the debtor would suffer the possible use of
effective collateral estoppel in the first case. So I
think, you know, Dan --

THE COURT: Well, Mr. Cohn basically said that
that automatic stay provision would stop that from

happening.
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MR. KEACH: And I understand that®"s what he

said, but Jefferson County and other cases are to the

contrary, it"s just not the case. So I think with
respect, Your Honor, to mandatory abstention, 1 think

New England Compounding and Judge Rakoff®s opinions are

definitive on that point. On discretionary abstention,
which they didn"t argue, they provided no argument on
any of the factors. 1 think the factors we noted are
definitive iIn that respect.

Let me go to a couple other points because | do
want to get the Court to -- off the bench at noon. The
argument appears to be here that there has to be some
level of certainty to the contribution or indemnity
claims in order for there to be related-to
jurisdiction. That simply is not the law of the First
Circuit or for that matter any other circuit. G.S.F.,
which i1s controlling law in this district, being a
First Circuit opinion, says that if there are claims
against third parties or claims between third parties,
there is related-to jurisdiction 1f those claims
potentially have some effect on the bankruptcy case.

The test is universally regarded as whether or not
there is any conceivable impact on the bankruptcy case
as a result of those third-party actions. 1 don"t

think there®s a serious argument that there is not
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conceivable effect of the Illinois cases on these

bankruptcy cases. The -- and 1711 point out one
very -- in addition to the discovery burdens, all
the -- the potential for inconsistent verdicts and

findings and all the things we"ve talked about, but
there is one very central, huge potential impact.

In terms of describing the related-to test, courts
have said that if there®"s a limitation on the
administration of the bankruptcy estate or an effect on
the administration of the bankruptcy estate or on the
debtor®s freedom of action, that®s enough to find
related-to jurisdiction. Because of the risk of
subrogation to priority that we talked about and which
Mr. Cohn doesn®t even begin to contest would occur, 1
cannot distribute one dime to any victim of the
derailment in this case until all of these cases are
resolved. So to say that there is no impact of
adjudicating these cases in 1llinois on the
administration of this bankruptcy case is to ignore
reality in the extreme. The fact of the matter is that
until these cases are resolved and until a bankruptcy
system brings them to consensual or other resolution,
there will be no distribution. That®"s about as big an
impact as I think I can imagine, Your Honor.

With respect to this whole issue around proofs of
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claim, and 1°11 refer both to Mr. Cohn®"s argument and
to the request made by -- or the -- by the Official
Committee, 1 think i1t"s fair to say that the case law
is uniform, 1 don"t think anybody contests, that a

157(b)(5) transfer determination does not limit Your
Honor"s future flexibility with respect to these cases.
The movants and the other responding defendant parties
have cited a number of decisions where the Court has
made 1t clear that accepting the transfer or pulling
the cases in under 157(b)(5) in the first instance does
not prevent further action with respect to the venue of
the cases. You may see a forum non conveniens motion
filed to transfer these to Canada. You may see a
future motion to abstain so they go back to Illinois.
There may be other requests to the Court with respect
to the traffic of these cases. But the fact is those
options exist. You don"t need to make this
preliminary, 1t"s not with prejudice to anything. But
it 1s exactly what Congress intended for this Court to
do.

Despite the sort of, you know, exegesis of Pacor

that Mr. Cohn went through, Pacor stands for the very
clear principle 1f there is a conceivable impact on the
case there is related-to jurisdiction. There is no

requirement under Pacor for the kind of certainty or
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direct impact that Mr. Cohn has suggested. 1In fact, a
quote from a post-Pacor decision of the Third Circuit
which focuses on the word conceivable in the test, and

it says, and this is the Marcus Hook Development Park,

Inc. case that®"s cited in Dow Corning, a key word in

the test is, quote, conceivable, closed quote.
Certainty or even likelihood is not a requirement.
Bankruptcy jurisdiction will exist as long as i1t is
possible that a proceeding may impact on the debtor®s
rights, liabilities, options, or freedom of action for
the handling and administration of the bankruptcy case.

That®"s the test, Your Honor. That"s the test in
the Third Circuit, the Sixth Circuit, the First, and we
really can stop there because all that matters is the
First.

THE COURT: Let me just ask a question right
there, Mr. Keach. Because you also see this iteration
of the test, and I1"m quoting from TD Bank at this
point, but 1 think that TD Bank case was quoting from

Boston Regional, that it depends on the actual effect

of a proceeding on the restructuring of the
debtor/creditor relations. And so how does that actual
effect language impact what you just read with regard
to you don*"t even need a certainty? How can you have

an actual effect if you don"t even have a certainty or
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a likelihood?

MR. KEACH: Well, 1 don"t think TD Bank
actually said you need an actual effect; if it did it
would be just clearly wrong, it would be contrary to

G.S.F. and Boston Regional. Boston Regional certainly

doesn"t say that you need an actual effect because in
that case there wasn®"t one. | think the universal test
IS conceivable impact.

THE COURT: Let me read what 1°m quoting from.
This i1s TD Bank. In practice i1t is not always easy to
divide cases relating to bankruptcy from those that do
not. As the First Circuit has explained, related-to
jurisdiction is protean. What is related to a
proceeding under Title 11 in one context may be
unrelated in another because the bankruptcy court-"s
jurisdiction depends on the actual effect of a
proceeding on the restructuring of debtor-creditor
relations. And then there®s a Footnote 27 which i1s to

Boston Regional. So that"s -- I mean --

MR. KEACH: 1 think 1t means exactly this,
Your Honor. And that is that the impact can"t be
merely theoretical or otherwise already resolved. If
you look at the cases where they have found that there
isn"t a conceivable impact arising out of issues like

indemnity and contribution claims, it"s where the facts
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already suggest the utter valuelessness of those claims
or the claims are merely theoretical, 1.e., somebody
might assert a common law contribution claim down the
road.

That"s not this case. We already have
contribution claims asserted by the World Fuel
entities, and they have already asserted in proofs of
claim filed with the bankruptcy court that they have
administrative claim subrogation rights. We already
have claims asserted by CIT; its rights under i1ts lease
arrangement are automatic and are tied to the
insurance. And, incidentally, you don®"t need the
submission of the other insurance policy on CIT. Their
affidavit already attaches their certificates of
insurance. And, frankly, if you find that CIT has its
claim and shares insurance, we don"t need to go any
farther. Every single one of these cases is
transferable solely on the basis of the CIT connection.

THE COURT: Unless perhaps the claimants chose
to dismiss CIT.

MR. KEACH: They could dismiss CIT but, again,
they"d also have -- in order to protect the insurance,
in order to avoid the same argument as to Burkhardt and
the Rail World entities, they"d have to dismiss

Burkhardt and the Rail World entities. And there®"s a
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reason they haven®t done that, Your Honor, is because
they would lose their Il1linois venue 1f they did.

THE COURT: But I haven"t seen that insurance
policy yet.

MR. KEACH: Understood, but you will.

Your Honor -- and I think -- let me just go to the
last point that Mr. Cohn made. He invented this third
prong of Pacor that this iIs a big bankruptcy case rule
and that you need to have some reorganization purpose
in order for this rule to apply. That"s simply not the
case.

Compounding -- New England Compounding Pharmacy 1is

directly on point on that fact. And despite Mr. Cohn®s
attempts to go inside Judge Saylor®s mind and attribute
some motive to him other than actually deciding the

law, which 1 think is frankly just not appropriate, New

England Compounding Pharmacy is a case just like this

case. It is actually astounding how four square the
facts are. In that case -- and I don"t want to get
into a situation of which case iIs more tragic -- but in

that case there were 53 deaths, there were 733

incidents of infection and personal injury. It wasn™t
tens of thousands. And Judge Saylor, looking at these
statutes, 1 would submit in a careful reading of that

opinion, with great care and great caution, mindful of
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the fact that his jurisdiction was not unlimited, chose
to transfer all of the cases that had named a debtor
affiliate and all of the cases where there was a
currently asserted indemnity or contribution claim. He
asserted jurisdiction over every other claim but
abstained briefly to see if those parties filed proofs
of claim.

That case iIs not an operating case, It"s never
going to operate. Judge Saylor said, i1t"s undisputed
that the pool of available assets to pay claims 1is
likely to be limited. NECC was a fairly small company
with relatively few assets, although it appears that
there were at least some insurance policies available
to pay claims. That"s this case.

Now, you don*"t need to find that 1"m eventually
going to be successful in enjoining anybody. Those are
issues for the bankruptcy court. 1 will tell you for
the record that I completely disagree with Mr. Cohn*s
view of whether or not that injunction is obtainable or
not. I don"t think that®s an accurate statement of the
law but that®"s not for today, that®"s for the bankruptcy
court to decide. 1It"s certainly not a statement of the
powers of the Canadian bankruptcy court under the CCAA,
but you don®"t need to get there, you don"t need to

determine that I"m going to be successful or not. All
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we have in front of us right now iIs this motion in
these cases, these 19 cases, potentially 47 cases,
among thousands of cases. And there®s a basic choice,
and it"s the choice that 157(b)(5) was designed to
remedy.

We can have litigation in 47 separate cases 1iIn
Chicago, litigation here on my complaint with multiple
third-party complaints and cross claims, a class action
in Canada, and we can waste hundreds of thousands upon
millions of dollars in legal fees in multiple fora, or
Your Honor can do exactly what Congress intended Your
Honor to do, and that is transfer these cases under
157(b)(5) to permit at least the opportunity for a
consolidated approach to getting these victims some
money sometime on their claims.

The story that Mr. Cohn told about the accident 1is
ripe with contested facts, but I don®t think anybody
here doubts the tragedy of this accident. 1"ve been to
Lac-Mégantic. 1 live with the goal of getting money to
these victims on a daily basis. | am thoroughly
convinced that this is the best way to do that. More
importantly, 1°m thoroughly convinced that the law
mandates that Your Honor make that choice. Thank you.

THE COURT: Thank you, Mr. Keach.

Well, 1 just want to thank the counsel that spoke.
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I did learn quite a bit. Seems like there®"s a lot of
new things on the table that we need to research, and
we"ll do that as quickly as we can. And for now the
Court will be iIn recess.

(Time noted: 12:01 P.M.)
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