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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

In re:
Bk. No. 13-10670
Chapter 11

MONTREAL MAINE & ATLANTIC
RAILWAY, LTD.
Debtor.

MOTION FOR ORDER ADOPTING CROSS-BORDER INSOLVENCY PROTOCOL
Robert J. Keach, the trustee (the “Trustee”) of Montreal Maine & Atlantic Railway, Ltd.
(“MMA” or the “Debtor”), appointed pursuant to 11 U.S.C. § 1163, by and through his
undersigned counsel, hereby moves (the “Motion”) this Court for the entry of an order adopting a
certain Cross-Border Insolvency Protocol (the “Protocol”), a true and correct copy of which is
attached hereto as Exhibit A, which Protocol incorporates by reference the American Law
Institute’s Guidelines Applicable to Court-to-Court Communications in Cross-Border Cases. In
support of this Motion, the Trustee states as follows:
JURISDICTION AND VENUE
1.

This Court has jurisdiction to entertain this Motion pursuant to 28 U.S.C. §§ 157

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).
2.

Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.
BACKGROUND

3.

On August 7, 2013 (the “Petition Date”), the Debtor filed a voluntary petition for

relief under chapter 11 of 11 U.S.C. § 101 et seq. Also on August 7, 2013, the Debtor’s whollyowned Canadian subsidiary, Montreal, Maine & Atlantic Canada Co. (“MMA Canada”), filed for
protection from creditors in a concurrent proceeding (the “Canadian Proceeding”) before the
1
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Québec Superior Court of Justice (Commercial Division) (the “Québec Court”), under Canada’s
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”). The
Québec Court entered the Initial Order under the CCAA (the “Initial Order”) on August 8, 2013
with respect to MMA Canada. Richter Advisory Group Inc. (Richter Group Conseil Inc.) was
appointed monitor (the “Monitor”) and authorized foreign representative of MMA Canada
pursuant to paragraph 33 of the Initial Order.
4.

On August 21, 2013, the United States Trustee appointed the Trustee to serve in

the Debtor’s chapter 11 case (the “Case”) pursuant to 11 U.S.C. § 1163.
5.

The Debtor is a Delaware corporation that, since January 2003, has operated an

integrated, international shortline freight railroad system (the “System”) with MMA Canada.
The Debtor and MMA Canada have fully-integrated business operations and accounting, with
the Debtor collecting most of the generated revenue and transferring to MMA Canada the funds
required to pay its expenses. 1
6.

The System has 510 route miles of track in Maine, Vermont and Quebec and

operates from its head office in Hermon, Maine. The System is a substantial component of the
transportation system of northern Maine, northern New England, Quebec, and New Brunswick.
Prior to the Petition Date, the Debtor employed approximately 179 people and operated about 15
trains daily.
7.

This Case, as well as the Canadian Proceeding, was precipitated by a derailment,

on July 6, 2013, of an unmanned eastbound Debtor train with 72 carloads of crude oil and 5
locomotive units, in Lac-Mégantic, Quebec (the “Derailment”). The Derailment set off several

1

The historical facts relating to the Debtor are alleged upon the Trustee’s current information and belief. The
Trustee was recently appointed and has not yet completed his investigation of the Debtor, its assets and business, or
any other circumstances, including those leading to the commencement of the Case. The Trustee reserves his right
to allege different facts if and when he becomes aware of new or different information.
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massive explosions, destroyed part of downtown Lac-Mégantic, and is presumed to have killed
47 people. Prior to the Petition Date, and as a result of the Derailment and the related injuries,
deaths, and property damage, lawsuits were filed against the Debtor and MMA Canada, inter
alia, both in the United States and Canada. The Trustee expects that the estate will face
significant prepetition personal injury, wrongful death, and environmental claims, which claims
are likely to also be asserted against MMA Canada.
8.

On August 29, 2013, counsel to MMA Canada, the Monitor, the Trustee and his

counsel, and counsel to the Debtor, met to discuss coordinating efforts with respect to issues
common to both the Case and the Canadian Proceeding, including issues regarding the operation
and funding of MMA and MMA Canada, as well as a potential sale process and development of
a claims process. The parties also developed and reviewed the Protocol.
9.

In order to enhance coordination and harmonization of this Case and the Canadian

Proceeding, the Debtor requests that this Court adopt the Protocol in this Case. A similar request
will be made by the Monitor and MMA Canada in the Canadian Proceeding, which request is
contingent upon this Court approving the Protocol.
RELIEF REQUESTED
10.

By this Motion, the Trustee respectfully requests that the Court enter an order

adopting the Protocol, substantially in the form attached hereto as Exhibit A, and grant such
additional relief as may be warranted.
BASIS FOR RELIEF
11.

As set forth in paragraph 5 of the Protocol, the Protocol was developed to :
a. harmonize and coordinate activities in the Insolvency Proceedings before
the Courts;
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b. promote the orderly and efficient administration of the Insolvency
Proceedings to, among other things, maximize the efficiency of the
Insolvency Proceedings, reduce the costs associated therewith and avoid
duplication of effort;
c. honor the independence and integrity of the Courts and other courts and
tribunals of the United States and Canada, respectively;
d. promote international cooperation and respect for comity among the
Courts, the Debtors, the Estate Representatives (which include the Chapter
11 Representatives and the Canadian Representatives as such terms are
defined in paragraphs 14 and 16 of the Protocol) and other creditors and
interested parties in the Insolvency Proceedings;
e. facilitate the fair, open and efficient administration of the Insolvency
Proceedings for the benefit of all of the Debtors' creditors and other
interested parties, wherever located; and
f. implement a framework of general principles to address basic
administrative issues arising out of the cross-border nature of the
Insolvency Proceedings.
12.

Adoption of the Protocol in this Case is warranted, given that the Debtor and

MMA Canada both operate the System and, although separate companies and business entities,
have fully integrated business operations and accounting. Additionally, and importantly, many
of the claimants in both this Case and the Canadian Proceeding will be identical, requiring
coordination and consistency on the part of MMA and MMA Canada.
13.

Further, the Protocol does not diminish or otherwise affect this Court’s, or any

Canadian court’s, independent jurisdiction over the subject matter of the Case and the Canadian
Proceeding, respectively. Indeed, the Protocol specifically provides that this Court “shall have
sole and exclusive jurisdiction and power over the conduct of [this Case] and the hearing and
determination of matters arising in” this Case, whereas the “Canadian Court shall have sole and
exclusive jurisdiction and power over the conduct of the Canadian Proceedings and the hearing
and determination of matters arising in the Canadian Proceedings.” Protocol, ¶ 7. The Protocol
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also sets forth certain procedures for communication and coordination between this Court and
the Canadian court, including procedures related to joint hearings between the two courts. Id. at
¶ 11.
14.

Due to the cross-border nature of this Case, and the overlap in legal and other

issues that have arisen and are anticipated to arise, including insurance issues, claims arising
from the Derailment, and the potential sale of the business of both MMA and MMA Canada,
adoption of the Protocol is appropriate and in the best interests of the Debtor’s creditors and
other parties in interest.
WHEREFORE, the Trustee requests that this Court enter an Order: (i) adopting the
Protocol; and (ii) granting such other and further relief as may be just.

Dated: August 30, 2013

ROBERT J. KEACH,
CHAPTER 11 TRUSTEE OF MAINE
MONTREAL & ATLANTIC RAILWAY, LTD.
By his attorneys:
/s/ Michael A. Fagone
Michael A. Fagone, Esq.
D. Sam Anderson, Esq.
BERNSTEIN, SHUR, SAWYER & NELSON, P.A.
100 Middle Street
P.O. Box 9729
Portland, ME 04104
Telephone: (207) 774-1200
Facsimile: (207) 774-1127
E-mail: mfagone@bernsteinshur.com
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CROSS-BORDER INSOLVENCY PROTOCOL
This cross-border insolvency protocol (the "Protocol") shall govern the conduct of all
parties in interest in the Insolvency Proceedings (as such term is defined herein).
The American Law Institute’s Guidelines Applicable to Court-to-Court Communications
in Cross-Border Cases (the "Guidelines") attached as Schedule "A" hereto, shall be incorporated
by reference and form part of this Protocol. Where there is any discrepancy between the Protocol
and the Guidelines, this Protocol shall prevail.
A.

Background

1.
Montreal, Maine & Atlantic Railway Ltd. (“MMA”) operates in an integrated,
international shortline freight railway system with its wholly-owned Canadian subsidiary,
Montreal, Maine & Atlantic Canada Co. (“MMA Canada”). MMA is a Delaware corporation
and operates from its head office in Hermon, Maine. MMA and MMA Canada, while separate
companies, have fully integrated business operations and accounting, with MMA collecting most
of the revenue and then transferring to MMA Canada the funds it requires to pay its expenses.
2.
MMA (the “U.S. Debtor”) has commenced reorganization proceedings (the "U.S.
Proceedings") under chapter 11 of the United States Bankruptcy Code, 11 U.S.C. § 101 et seq.
(the "Bankruptcy Code"), in the United States Bankruptcy Court for the District of Maine (the
"U.S. Court"). The U.S. Debtor is continuing in possession of its properties and is operating and
managing its business, as debtor in possession, pursuant to sections 1107 and 1108 of the
Bankruptcy Code.
3.
MMA Canada (the “Canadian Debtor”), has commenced a concurrent proceeding
(the “Canadian Proceeding”) under Canada’s Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36, seeking relief from its creditors (collectively, the "Canadian Proceedings"). The
Canadian Debtor has obtained an initial order of the Canadian Court (as amended and restated,
the "Canadian Order"), under which, inter alia: (a) the Canadian Debtor has been determined to
be entitled to relief under the CCAA; (b) Richter Advisory Group Inc. has been appointed as
monitor (the "Monitor") of the Canadian Debtor, with the rights, powers, duties and limitations
upon liabilities set forth in the CCAA and the Canadian Order; and (c) a stay of proceedings in
respect of the Canadian Debtor has been granted.
4.
For convenience, (a) the U.S. Debtor and the Canadian Debtor shall be referred to
herein collectively as the "Debtors," (b) the U.S. Proceedings and the Canadian Proceedings shall
be referred to herein collectively as the "Insolvency Proceedings," and (c) the U.S. Court and the
Canadian Court shall be referred to herein collectively as the "Courts", and each individually as a
"Court."
B.

Purpose and Goals

5.
Though full and separate plenary proceedings are pending in the United States for
the U.S. Debtor and in Canada for the Canadian Debtor, the implementation of administrative

1
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procedures and cross-border guidelines is both necessary and desirable to coordinate certain
activities in the Insolvency Proceedings, protect the rights of parties thereto, ensure the
maintenance of the Courts' respective independent jurisdiction and give effect to the doctrines of
comity. Accordingly, this Protocol has been developed to promote the following mutually
desirable goals and objectives in the Insolvency Proceedings:
a. harmonize and coordinate activities in the Insolvency Proceedings before the
Courts;
b. promote the orderly and efficient administration of the Insolvency
Proceedings to, among other things, maximize the efficiency of the Insolvency
Proceedings, reduce the costs associated therewith and avoid duplication of
effort;
c. honor the independence and integrity of the Courts and other courts and
tribunals of the United States and Canada, respectively;
d. promote international cooperation and respect for comity among the Courts,
the Debtors, the Estate Representatives (which include the Chapter 11
Representatives and the Canadian Representatives as such terms are defined
below) and other creditors and interested parties in the Insolvency
Proceedings;
e. facilitate the fair, open and efficient administration of the Insolvency
Proceedings for the benefit of all of the Debtors' creditors and other interested
parties, wherever located; and
f. implement a framework of general principles to address basic administrative
issues arising out of the cross-border nature of the Insolvency Proceedings.
As the Insolvency Proceedings progress, the Courts may also jointly determine that other
cross-border matters that may arise in the Insolvency Proceedings should be dealt with under and
in accordance with the principles of this Protocol. Where an issue is to be addressed only to one
Court, in rendering a determination in any cross-border matter, such Court may: (a) to the extent
practical or advisable, consult with the other Court; and (b) in its sole discretion and bearing in
mind the principles of comity, either (i) render a binding decision after such consultation; (ii)
defer to the determination of the other Court by transferring the matter, in whole or in part to the
other Court; or (iii) seek a joint hearing of both Courts.
C.

Comity and Independence of the Courts

6.
The approval and implementation of this Protocol shall not divest nor diminish
the U.S. Court's and the Canadian Court's respective independent jurisdiction over the subject
matter of the U.S. Proceedings and the Canadian Proceedings, respectively. By approving and
implementing this Protocol, neither the U.S. Court, the Canadian Court, the Debtors nor any
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creditors or interested parties shall be deemed to have approved or engaged in any infringement
on the sovereignty of the United States of America or Canada.
7.
The U.S. Court shall have sole and exclusive jurisdiction and power over the
conduct of the U.S. Proceedings and the hearing and determination of matters arising in the U.S.
Proceedings. The Canadian Court shall have sole and exclusive jurisdiction and power over the
conduct of the Canadian Proceedings and the hearing and determination of matters arising in the
Canadian Proceedings.
8.
In accordance with the principles of comity and independence recognized herein,
nothing contained herein shall be construed to:
a. increase, decrease or otherwise modify the independence, sovereignty or
jurisdiction of the U.S. Court, the Canadian Court or any other court or
tribunal in the United States or Canada, including the ability of any such court
or tribunal to provide appropriate relief under applicable law on an ex parte or
"limited notice" basis;
b. require the U.S. Court to take any action that is inconsistent with its
obligations under the laws of the United States;
c. require the Canadian Court to take any action that is inconsistent with its
obligations under the laws of Canada;
d. require the Debtors, the Estate Representatives or the U.S. Trustee to take any
action or refrain from taking any action that would result in a breach of any
duty imposed on them by any applicable law;
e. authorize any action that requires the specific approval of one or both of the
Courts under the Bankruptcy Code or the CCAA after appropriate notice and a
hearing (except to the extent that such action is specifically described in this
Protocol); or preclude the Debtors, the U.S. Trustee, any creditor or other
interested party from asserting such party's substantive rights under the
applicable laws of the United States, Canada or any other relevant jurisdiction
including, without limitation, the rights of parties in interest to appeal from the
decisions taken by one or both of the Courts.
9.
The Debtors, the Estate Representative and their respective employees, members,
agents and professionals shall respect and comply with the independent, non-delegable duties
imposed upon them, if any, by the Bankruptcy Code, the CCAA, the CCAA Order and other
applicable laws.
D.

Cooperation

10.
To assist in the efficient administration of the Insolvency Proceedings and in
recognizing that the U.S. Debtor and Canadian Debtor may be creditors of the others' estates, the
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Debtors and their respective Estate Representatives shall, where appropriate: (a) cooperate with
each other in connection with actions taken in both the U.S. Court and the Canadian Court and
(b) take any other appropriate steps to coordinate the administration of the Insolvency
Proceedings for the benefit of the Debtors' respective estates.
11.
To harmonize and coordinate the administration of the Insolvency Proceedings,
the U.S. Court and the Canadian Court each may coordinate activities and consider whether it is
appropriate to defer to the judgment of the other Court. In furtherance of the foregoing:
a. The U.S. Court and the Canadian Court may communicate with one another
with respect to any procedural matter relating to the Insolvency Proceedings.
b. Where the issue of the proper jurisdiction or Court to determine an issue is
raised by an interested party in either of the Insolvency Proceedings with
respect to a motion or application filed in either Court, the Court before which
such motion or application was initially filed may contact the other Court to
determine an appropriate process by which the issue of jurisdiction will be
determined; which process shall be subject to submissions by the Debtors, the
U.S. Trustee, the Monitor and any interested party prior to a determination on
the issue of jurisdiction being made by either Court.
c. The Courts may, but are not obligated to, coordinate activities in the
Insolvency Proceedings such that the subject matter of any particular action,
suit, request, application, contested matter or other proceeding is determined
in a single Court.
d. The U.S. Court and the Canadian Court may conduct joint hearings with
respect to any cross-border matter or the interpretation or implementation of
this Protocol where both the U.S. Court and the Canadian Court consider such
a joint hearing to be necessary or advisable. With respect to any joint
hearings, unless otherwise ordered, the following procedures will be followed:
(i) A telephone or video link shall be established so that both the U.S.
Court and the Canadian Court shall be able to simultaneously hear the
proceedings in the other Court.
(ii) Submissions or applications by any party that are or become the
subject of a joint hearing of the Courts (collectively, "Pleadings") shall
be made or filed initially only to the Court in which such party is
appearing and seeking relief Promptly after the scheduling of any joint
hearing, the party submitting such Pleadings to one Court shall file
courtesy copies with the other Court. In any event, Pleadings seeking
relief from both Courts shall be filed with both Courts.
(iii)Any party intending to rely on any written evidentiary materials in
support of a submission to the U.S. Court or the Canadian Court in
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connection with any joint hearing or application (collectively,
"Evidentiary Materials") shall file or otherwise submit such materials
to both Courts in advance of the joint hearing. To the fullest extent
possible, the Evidentiary Materials filed in each Court shall be
identical and shall be consistent with the procedural and evidentiary
rules and requirements of each Court.
(iv) If a party has not previously appeared in or attorned or does not wish
to attorn to the jurisdiction of a Court, it shall be entitled to file
Pleadings or Evidentiary Materials in connection with the joint hearing
without, by the mere act of such filings, being deemed to have attorned
to the jurisdiction of the Court in which such material is filed, so long
as it does not request in its materials or submissions any affirmative
relief from such Court.
(v) The Judge of the U.S. Court and the Justice of the Canadian Court who
will preside over the joint hearing shall be entitled to communicate
with each other in advance of any joint hearing, with or without
counsel being present, to establish guidelines for the orderly
submission of Pleadings, Evidentiary Materials and other papers and
for the rendering of decisions by the Courts, and to address any related
procedural, administrative or preliminary matters.
(vi) The Judge of the U.S. Court and the Justice of the Canadian Court,
shall be entitled to communicate with each other during or after any
joint hearing, with or without counsel present, for the purposes of
determining whether consistent rulings can be made by both Courts,
coordinating the terms upon of the Courts' respective rulings, and
addressing any other procedural or administrative matters.
12.
Notwithstanding the terms of the paragraph 11 above, this Protocol recognizes
that the U.S. Court and the Canadian Court are independent courts. Accordingly, although the
Courts will seek to cooperate and coordinate with each other in good faith, each of the Courts
shall be entitled at all times to exercise its independent jurisdiction and authority with respect to:
(a) matters presented to such Court; and (b) the conduct of the parties appearing in such matters.
13.
Where one Court has jurisdiction over a matter which requires the application of
the law of the jurisdiction of the other Court in order to determine an issue before it, the Court
with jurisdiction over such matter may, among other things, hear expert evidence or seek the
advice and direction of the other Court in respect of the foreign law to be applied, subject to
paragraph 26 herein.
E.

Retention and Compensation of Estate Representative and Professionals

14.
The Monitor, its officers, directors, employees, counsel and agents, wherever
located, (collectively the "Monitor Parties") and any other estate representatives in the Canadian
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Proceedings (collectively, the "Canadian Representatives") shall be subject to the sole and
exclusive jurisdiction of the Canadian Court with respect to all matters, including: (a) the
Canadian Representatives' tenure in office; (b) the retention and compensation of the Canadian
Representatives; (c) the Canadian Representatives' liability, if any, to any person or entity,
including the Canadian Debtor and any third parties, in connection with the Insolvency
Proceedings; and (d) the hearing and determination of any other matters relating to the Canadian
Representatives arising in the Canadian Proceedings under the CCAA or other applicable
Canadian law. The Canadian Representatives shall not be required to seek approval of their
retention in the U.S. Court for services rendered to the Debtors. Additionally, the Canadian
Representatives: (a) shall be compensated for their services to the Debtors solely in accordance
with the CCAA, the CCAA Order and other applicable Canadian law or orders of the Canadian
Court; and (b) shall not be required to seek approval of their compensation in the U.S Court.
15.
The Monitor Parties shall be entitled to the same protections and immunities in
the United States as those granted to them under the CCAA and the CCAA Order. In particular,
except as otherwise provided in any subsequent order entered in the Canadian Proceedings, the
Monitor Parties shall incur no liability or obligations as a result of the CCAA Order, the
appointment of the Monitor, the carrying out of its duties or the provisions of the CCAA and the
CCAA Order by the Monitor Parties, except any such liability arising from actions of the
Monitor Parties constituting gross negligence or willful misconduct.
16.
Any estate representative appointed in the U.S. Proceedings, including without
limitation any examiners or trustees appointed in accordance with section 1163 of the
Bankruptcy Code (collectively, the "Chapter 11 Representatives") shall be subject to the sole and
exclusive jurisdiction of the U.S. Court with respect to all matters, including: (a) the Chapter 11
Representatives' tenure in office; (b) the retention and compensation of the Chapter 11
Representatives; (c) the Chapter 11 Representatives' liability, if any, to any person or entity,
including the U.S. Debtor and any third parties, in connection with the Insolvency Proceedings;
and (d) the hearing and determination of any other matters relating to the Chapter 11
Representatives arising in the U.S. Proceedings under the Bankruptcy Code or other applicable
laws of the United States. The Chapter 11 Representatives and their counsel and other
professionals retained therefor shall not be required to seek approval of their retention in the
Canadian Court. Additionally, the Chapter 11 Representatives and their counsel and such other
professionals: (a) shall be compensated for their services to the Debtors solely in accordance
with the Bankruptcy Code and other applicable laws of the United States or orders of the U.S.
Court; and (b) shall not be required to seek approval of their compensation for services
performed for the Debtors in the Canadian Court.
17.
Any professionals retained by or with the approval of the Canadian Debtor
(collectively, the "Canadian Professionals"), shall be subject to the sole and exclusive
jurisdiction of the Canadian Court. Accordingly, the Canadian Professionals: (a) shall be subject
to the procedures and standards for retention and compensation applicable in Canada with
respect to services performed on behalf of the Canadian Debtor; and (b) shall not be required to
seek approval of their retention or compensation in the U.S. Court with respect to services
performed on behalf of the Canadian Debtor.
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18.
Any professionals retained by the U.S. Debtor (the "Chapter 11 Professionals")
shall be subject to the sole and exclusive jurisdiction of the U.S. Court. Accordingly, the Chapter
11 Professionals: (a) shall be subject to the procedures and standard for retention and
compensation applicable in the U.S. Court under the Bankruptcy Code with respect to services
performed on behalf of the U.S. Debtor and any other applicable laws of the United States or
orders of the U.S. Court; and (b) shall not be required to seek approval of their retention or
compensation in the Canadian Court with respect to services performed on behalf of the U.S.
Debtor.
F.

Appearances

19.
Upon any appearance or filing, as may be permitted or provided for by the rules
of the applicable Court, the Debtors, their creditors and other interested parties in the Insolvency
Proceedings, including the Estate Representatives and the U.S. Trustee, shall be subject to the
personal jurisdiction of the Canadian Court or the U.S. Court, as applicable, with respect to the
particular matters as to which they appear before that Court.
G.

Notices

20.
Notice of any motion, application or other pleading or paper filed in one or both
of the Insolvency Proceedings involving or relating to matters addressed by this Protocol and
notice of any related hearings or other proceedings shall be given by appropriate means
(including, where circumstances warrant, by courier, telecopier or other electronic forms of
communication) to the following: (a) all creditors and interested parties, in accordance with the
practice of the jurisdiction where the papers are filed or the proceedings are to occur; and (b) to
the extent not otherwise entitled to receive notice under clause (a) of this sentence, counsel to the
Debtors; the U.S. Trustee; the Monitor and any other statutory committees appointed in these
cases and such other parties as may be designated by either of the Courts from time to time.
Notice in accordance with this paragraph shall be given by the party otherwise responsible for
effecting notice in the jurisdiction where the underlying papers are filed or the proceedings are to
occur. In addition to the foregoing, upon request, the U.S. Debtor or the Canadian Debtor shall
provide the U.S. Court or the Canadian Court, as the case may be, with copies of any orders,
decisions, opinions or similar papers issued by the other Court in the Insolvency Proceedings.
21.
When any cross-border issues or matters addressed by this Protocol are to be
addressed before a Court, notices shall be provided in the manner and to the parties referred to in
paragraph 20 above.
H.

Effectiveness; Modification

22.
This Protocol shall become effective only upon its approval by both the U.S.
Court and the Canadian Court.
23.
The Guidelines attached hereto as Schedule A are subject to the following
modifications:
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a. the words ‘in which case Guideline 7 should apply” are deleted from
Guideline 6(c) and are replaced with the words “in which case Guideline 7(d)
should apply”;
b. Guidelines 7(a), (b) and (c) are deleted;
c. Guidelines 8(b) and (c) are deleted;
d. the words “Subject to Guideline 7(b)” from Guidelines 9(d) and (e) are
deleted; and
e. Guideline 9(e) is further amended as follows:
The Court, subsequent to the joint hearing, should be entitled to communicate
with the other Court, with or without counsel present, for the purpose of
determining whether coordinated orders could be made by both Courts and to
coordinate and resolve any procedural, substantive or nonsubstantive matters
relating to the joint hearing.
24.
This Protocol may not be supplemented, modified, terminated, or replaced in any
manner except upon the approval of both the U.S. Court and the Canadian Court after notice and
a hearing. Notice of any legal proceeding to supplement, modify, terminate or replace this
Protocol shall be given accordance with the notice provisions set forth in paragraph 20 above.
I.

Procedure for Resolving Disputes Under this Protocol

25.
Disputes relating to the terms, intent or application of this Protocol may be
addressed by interested parties to the U.S. Court, the Canadian Court or both Courts upon notice
in accordance with the notice provisions outlined in paragraph 20 above. In rendering a
determination in any such dispute, the Court to which the issue is addressed: (a) shall consult
with the other Court; and (b) may, in its sole and exclusive discretion, either: (i) render a binding
decision after such consultation; (ii) defer to the determination of the other Court by transferring
the matter, in whole or in part, to such other Court; or (iii) seek a joint hearing of both Courts in
accordance with paragraph 11 above. Notwithstanding the foregoing, in making a determination
under this paragraph, each Court shall give due consideration to the independence, comity and
inherent jurisdiction of the other Court established under existing law.
26.
In implementing the terms of this Protocol, the U.S. Court and the Canadian Court
may, in their sole, respective discretion, provide advice or guidance to each other with respect to
legal issues in accordance with the following procedures:
a. the U.S. Court or the Canadian Court, as applicable, may determine that such
advice or guidance is appropriate under the circumstances;
b. the Court issuing such advice or guidance shall provide it to the non-issuing
Court in writing;
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c. copies of such written advice or guidance shall be served by the applicable
Court in accordance with paragraph 20 hereof; and
d. the Courts may jointly decide to invite the Debtors, the Estate
Representatives, the U.S. Trustee and any other affected or interested party to
make submissions to the appropriate Court in response to or in connection
with any written advice or guidance received from the other Court.
J.

Preservation of Rights

27.
Except as specifically provided herein, neither the terms of this Protocol nor any
actions taken under the terms of this Protocol shall: (a) prejudice or affect the powers, rights,
claims and defenses of the Debtors and their estates, the Estate Representatives, the U.S. Trustee
or any of the Debtors' creditors under applicable law, including the Bankruptcy Code and the
CCAA, and the orders of the Courts; or (b) preclude or prejudice the rights of any person to
assert or pursue such person's substantive rights against any other person under the applicable
laws of Canada or the United States.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

In re:
MONTREAL MAINE & ATLANTIC
RAILWAY, LTD.

Bk. No. 13-10670
Chapter 11

Debtor.

ORDER ADOPTING CROSS-BORDER INSOLVENCY PROTOCOL
This matter having come before the Court on the Motion for Order Adopting CrossBorder Insolvency Protocol (the “Motion”), filed by Robert J. Keach, the trustee of Montreal
Maine & Atlantic Railway, Ltd., appointed pursuant to 11 U.S.C. § 1163; and sufficient notice of
the Motion having been given; and the Court having reviewed and considered the Motion,
including the Cross-Border Insolvency Protocol (the “Protocol”) attached to the Motion as
Exhibit A; and objections to the Motion, if any, having been resolved or overruled; and after due
deliberation and sufficient cause appearing therefor; the Court hereby ORDERS, ADJUDGES,
and DECREES that:
1.

The Motion is granted.

2.

The Protocol is adopted and made applicable in the above-captioned chapter 11

case.
Dated:

_______________________________________
The Honorable Louis H. Kornreich
United States Bankruptcy Judge

