
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 
CHAPTER 11 TRUSTEE’S MOTION FOR ORDER  

APPROVING COMPROMISE AND SETTLEMENT WITH  
GREAT AMERICAN INSURANCE COMPANY AND CERTAIN INSUREDS 

 
Robert J. Keach, the chapter 11 trustee (the “Trustee”) in the chapter 11 case (the “Case”) 

of the above-captioned debtor (the “Debtor”), moves this Court for an order, pursuant to Rule 

9019 of the Federal Rules of Bankruptcy Procedure, approving (a) a compromise and settlement 

with Great American Insurance Company (“GA”) and certain officers and directors (collectively, 

the “Insureds”) who are beneficiaries under that certain the Directors’, Officers’, Insured Entity 

and Employment Practices Liability Insurance Policy (No. DML9924836) (“the Policy”) and (b) a 

letter agreement between the Trustee and certain Insureds (the “Letter Agreement”) regarding 

funding of certain costs prior to the effective date of the Plan (as defined below), both on the terms 

set forth in this motion.  The compromise and settlement resolves a dispute between the Trustee, 

GA and the Insureds regarding GA’s liability, if any, to the Insureds and/or the Debtor’s estate 

(via the assignment described below) under the Policy.  The Trustee believes, in the exercise of his 

sound business judgment, that approval of the compromise and settlement is in the best interest of 

the Debtor’s estate.  In further support of this motion, the Trustee states as follows:  

JURISDICTION, VENUE, AND STATUTORY BASIS 

1. The District Court has original but not exclusive jurisdiction over this proceeding 

pursuant to 28 U.S.C. § 1334(b).  Pursuant to 28 U.S.C. § 157 and Rule 83.6 of the District 
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Court’s local rules, the District Court has authority to refer and has referred this chapter 11 case to 

the Bankruptcy Court. 

2. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and the Bankruptcy 

Court has constitutional authority to enter final judgment in this proceeding.   

3. Venue over this chapter 11 case is proper in this district pursuant to 28 U.S.C. 

§ 1408, and venue over this proceeding is proper in this district pursuant to 28 U.S.C. § 1409.   

4. The relief sought in this motion is predicated upon Rule 9019 of the Federal Rules 

of Bankruptcy Procedure (“Bankruptcy Rules”) and Rules 9013-1 and 9019-1 of the Bankruptcy 

Court’s local rules.  

BACKGROUND 

A. The Derailment  

5. On July 6, 2013, an unmanned eastbound MMA train with 72 carloads of crude oil, 

a buffer car, and 5 locomotive units derailed in Lac-Mégantic, Québec (the “Derailment”).  The 

transportation of the crude oil had begun in New Town, North Dakota by the Canadian Pacific 

Railway (“CP”) and the Debtor’s wholly owned subsidiary, Montreal Maine & Atlantic Canada 

Co. (“MMA Canada”), later accepted the rail cars from CP at Saint-Jean, Québec.  The crude oil 

was to be transported via the Saint-Jean-Lac-Mégantic line through Maine to its ultimate 

destination in Saint John, New Brunswick.   

6. The Derailment set off several massive explosions, destroyed part of downtown 

Lac-Mégantic, and is presumed to have killed 47 people.  A large quantity of oil was released into 

the environment, necessitating an extensive cleanup effort.  As a result of the Derailment and the 

related injuries, deaths, and property damage, lawsuits were filed against the Debtor in both the 

United States and Canada.  After the Derailment, Canadian train activity was temporarily halted 

between Maine and Québec on the MMA Canada line, resulting in the Debtor losing much of its 
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freight business.  These effects of the Derailment caused the Debtor’s and MMA Canada’s 

aggregate gross revenues to fall drastically to approximately $1 million per month. 

B. Commencement of the Chapter 11 and CCAA Cases 

7. On August 7, 2013, the Debtor filed a voluntary petition for relief commencing a 

case (the “Case”) under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court 

for the District of Maine (the “Court”).  Simultaneously, the Debtor’s wholly owned subsidiary, 

Montreal Maine & Atlantic Canada Co. (“MMA Canada”), filed for protection under Canada’s 

Companies’ Creditors Arrangement Act (Court File No. 450-11-000167-134, the “Canadian 

Case”).  On August 21, 2013, the Office of the United States Trustee (the “U.S. Trustee”) 

appointed the Trustee to serve as trustee in the Debtor’s Case pursuant to 11 U.S.C. § 1163 [D.E. 

No. 64]. 

C. The Policy and Events Following the Derailment  

8. GA issued the Policy to MMA Corp. for claims made during the Policy period of 

April 1, 2013 to April 1, 2014.  The Policy has a $5 million maximum aggregate limit of liability 

(the “Policy Limit”). 

9. Certain Insureds were named as defendants in personal injury and wrongful death 

litigation arising out of the Derailment, and some of the Insureds would have been named in 

additional litigation by the Trustee, including, without limitation, claims for breach of fiduciary 

duty (all such claims, collectively, the “Derailment Claims”). 

10. Certain of the Insureds are subject to criminal proceedings arising out of the 

Derailment (the “Criminal Proceedings”). 

11. Certain of the Insureds sought coverage from GA under the Policy for the 

Derailment Claims and/or in connection with the Criminal Proceedings. 
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12. GA has raised a number of defenses to coverage under the Policy and applicable 

law with respect to the Derailment Claims and claims made in connection with the Criminal 

Proceedings, and otherwise reserved all rights, remedies and defenses. 

13. The Insureds agreed to assign certain of their rights arising in, arising under, or 

related to the coverage afforded under the Policy (collectively, the “Assigned Rights”) to the 

Trustee and MMA Canada (together, the “Assignees”) upon the terms, conditions, and limitations 

set forth in that certain Plan Support and Settlement Agreement (the “D&O Settlement 

Agreement”), executed on March 30, 2015, by and among the Rail World Parties, D&O Parties, 

Hartford, the Trustee, and MMAC (as those terms are defined in the D&O Settlement Agreement).  

In addition, pursuant to the D&O Settlement Agreement, the Trustee agreed to set aside from the 

proceeds of any settlement with GA CAD$1,000,000 (the “Defense Costs Trust Fund”) to cover 

any criminal defense costs arising from criminal proceedings instituted against certain Insureds 

under certain circumstances (the “Criminal Defense Costs”).  A redacted version of the D&O 

Settlement Agreement is attached hereto as Exhibit A. 

14. The extent of the Insureds’ claims under the Policy is not yet known, as any claims 

accruing in connection with the Criminal Procedures are not yet fully liquidated.  

D. The GA Settlement 

15. The Trustee, the Insureds and GA have reached a compromise and settlement to 

resolve any and all claims or liability relating to the Derailment Claims, the Criminal Proceedings 

and/or the Policy as set forth in the Settlement Agreement and Release attached hereto as 

Exhibit B (the “Settlement Agreement”).  Pursuant to the Settlement Agreement, among other 

things1:   

                                                 
1 In the event of any inconsistency between the terms of this summary and the terms of the Settlement Agreement, the 
terms of the Settlement Agreement shall govern.  
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• GA shall pay $3,000,000 to the Trustee (the “GA Payment”), which payment shall be 
made within five (5) business days after execution of the Settlement Agreement.  
$3,000,000 is 60% of the maximum policy limit of $5,000,000;  

• Upon payment of the GA Payment to the Trustee, the Policy shall be cancelled and 
deemed completely exhausted, GA shall have no further obligations whatsoever to the 
Insureds and the Assignees except as provided in the Settlement Agreement, and the 
releases contained in the Settlement Agreement shall be effective; 

• GA and the Insureds shall release each other for, among other things, causes of action 
related to the Policy or the Derailment; and 

• GA shall become a Released Party (as defined in and under the Plan). 

16. In addition, the Trustee and certain Insureds have entered into the Letter Agreement 

attached hereto as Exhibit C, which documents the Trustee’s agreement to fund certain Criminal 

Defense Costs (not in excess of the amount of the Defense Costs Trust Fund) in advance of 

approval of the D&O Settlement Agreement.    

E. The Plan Process 

17. On July 15, 2015, the Trustee filed the Trustee’s Revised First Amended Plan of 

Liquidation Dated July 15, 2015 [D.E. 1534] (as may be amended, the “Plan”) and the Revised 

First Amended Disclosure Statement with Respect to Trustee’s Plan of Liquidation Dated July 15, 

2015 [D.E. 1535].  On July 17, 2015, this Court entered the Order (I) Approving Proposed 

Disclosure Statement; (II) Establishing Notice, Solicitation and Voting Procedures; 

(III) Scheduling Confirmation Hearing; and (IV) Establishing Notice and Objection Procedures 

for Confirmation of the Plan [D.E. 1544].  A hearing to consider confirmation of the Plan was 

held on September 24, 2015, and was subsequently continued to October 9, 2015.   

18. As set forth above, GA will become a Released Party under the Plan and will 

benefit from the Releases and Injunctions set forth therein.  

19. Upon the Effective Date of the Plan, among other things, the Releases and 

Injunctions will become effective and the Trustee will wind down the Debtor’s estate in 

accordance with the Plan.   
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RELIEF REQUESTED 

20. Pursuant to Rule 9019(a), the Trustee requests that the Court: (a) approve the 

Settlement Agreement among the Trustee, GA and the Insureds; (c) approve the Letter Agreement 

between the Trustee and certain Insureds; and (c) approve service of the motion in the manner set 

forth herein.  

BASIS FOR RELIEF 

21. Rule 9019(a) provides that “[o]n motion by the trustee and after notice and a 

hearing, the court may approve a compromise or settlement.”  Fed. R. Bankr. P. 9019(a).  This 

Court has discretion to determine whether the proposed compromise is fair and equitable and in 

the best interest of the bankruptcy estate.  See Jeffrey v. Desmond, 70 F.3d 183, 185 (1st Cir. 

1995).  In making this determination, the Court should consider: (i) the probability of success in 

the litigation of the claim being compromised; (ii) the difficulties, if any, to be encountered in the 

matter of collection; (iii) the complexity of the litigation involved, and the expense, inconvenience 

and delay attending it; and (iv) the paramount interest of creditors and a proper deference to their 

reasonable views.  See id., at 184; In re High Voltage Eng’g Corp., 397 B.R. 579, 601 (Bankr. D. 

Mass. 2008).  The Jeffrey factors are not, however, exclusive.  See In re Healthco, Int’l, Inc., 136 

F.3d 45, 50 (1st Cir. 1998).  Deference should be given to the trustee’s business judgment if the 

trustee can demonstrate that the settlement falls within a “range of reasonableness.”  In re 

Fibercore, Inc., 391 B.R. 647, 655 (Bankr D. Mass. 2008).   

22. The Trustee believes that the terms of the Settlement Agreement and the Letter 

Agreement are fair and equitable, and that such compromise is in the best interests of the Debtor’s 

estate.  In addition, the factors articulated in Jeffrey warrant approval of the Settlement Agreement 

and the Letter Agreement.  As an initial matter, with respect to the first, second and third Jeffrey 

factors, the Insureds do not yet know the value of any claims they may assert under the Policy in 
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connection with the ongoing Criminal Procedures.  Accordingly, it is not clear that an amount 

even close to the Policy Limit would be payable under the Policy.  And even if the Insureds were 

to incur costs in connection with the Criminal Proceedings that approached the Policy Limit, it is 

not clear that such costs would necessarily be payable under the Policy.  There are thus 

meaningful obstacles to the Trustee’s recovery of the full Policy Limits via the Assigned Rights, 

and the GA Payment is a substantial settlement in light of that uncertainty.  And as the Trustee has 

agreed to fund the Defense Cost Trust Fund under the D&O Settlement Agreement, an agreement 

to advance certain amounts thereof from the proceeds of the Settlement Agreement is not an 

unreasonable exercise of the Trustee’s business judgment.  With respect to the final Jeffrey factor, 

prompt resolution of the issues surrounding recovery under the Policy, distribution of the GA 

payment to the Debtor’s creditors, and avoidance of time-consuming and expensive litigation that 

would be the alternative to the Settlement Agreement and the Letter Agreement are all in the best 

interests of creditors.  And because the costs associated with continued litigation would 

necessarily reduce the recovery realized, the settlement amount falls squarely within the range of 

reasonableness. 

23. Accordingly, the Trustee believes the motion should be granted because the 

Settlement Agreement and the Letter Agreement are in the best interests of the Debtor’s estate. 

NOTICE 

24. Notice of this Motion was served on the following parties on the date and in the 

manner set forth in the certificate of service: (a) the Debtor; (b) the Debtor’s counsel; (c) the 

United States Trustee; (d) the Official Committee of Victims appointed in the Case; (e) applicable 

federal and state taxing authorities; (f) the holders of secured claims against the Debtor, or if 

applicable, the lawyers representing such holders; (g) counsel to CP; and (h) others who have, as 

of the date of the Motion, entered an appearance and requested service of papers in the Case. 
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WHEREFORE, the Trustee requests that the Court enter an Order: (a) granting this 

Motion; (b) approving the Settlement Agreement and the Letter Agreement pursuant to 

Bankruptcy Rule 9019; (c) finding that service to the parties and in the manner set forth herein is 

appropriate; and (d) granting such other and further relief as may be appropriate.  

 
Dated:  October 8, 2015 ROBERT J. KEACH, 
 CHAPTER 11 TRUSTEE OF MONTREAL  

MAINE & ATLANTIC RAILWAY, LTD.  
 

By his attorneys: 
 

/s/ Lindsay K. Zahradka   
D. Sam Anderson, Esq. 
Lindsay K. Zahradka 
BERNSTEIN, SHUR, SAWYER & NELSON, P.A. 
100 Middle Street 
P.O. Box 9729 
Portland, ME 04104 
Telephone: (207) 774-1200 
Facsimile: (207) 774-1127 
E-mail: sanderson@bernsteinshur.com 

 lzahradka@bernsteinshur.com 
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SETTLEMENT AGREEMENT AND RELEASE 

This SETTLEMENT AGREEMENT AND RELEASE (“Agreement”) is made by and 
among, on the one hand, Great American Insurance Company (“GA”) and, on the other hand, 
Montreal, Maine & Atlantic Corporation (“MMA Corp.”), and its Subsidiaries, affiliates, 
directors, officers and employees (collectively, the “Insureds”), Robert J. Keach, as the Chapter 
11 Trustee (the “Trustee”) of Montreal, Maine & Atlantic Railway, Ltd. (“MMA”), and its 
affiliates, directors, officers and employees, Montreal, Maine & Atlantic Canada Co. 
(“MMAC”), and its affiliates, directors, officers and employees.  GA, the Insureds, MMA, 
MMAC, and the Trustee are referred to collectively as the “Parties,” and each, individually, is 
referred to as a “Party.”  MMA Corp. and the undersigned individual officers and/or directors 
shall be referred to herein as the “Non-Debtor Parties.”   

WHEREAS, GA issued the Directors’, Officers’, Insured Entity and Employment 
Practices Liability Insurance Policy (No. DML9924836) to MMA Corp. for the claims-made 
Policy Period from April 1, 2013 to April 1, 2014 (the “Policy”);  

WHEREAS, the Policy has a $5 million maximum aggregate Limit of Liability;  

WHEREAS, some of the Non-Debtor Parties were named as defendants in personal 
injury and wrongful death litigation arising out of the July 6, 2013 train derailment in Lac-
Mégantic, Quebec, Canada, and some of the Non-Debtor Parties would have been named in 
additional litigation by the Trustee, including, without limitation, claims for breach of fiduciary 
duty (all such claims, collectively, the “Derailment Claims”);  

WHEREAS, one or more of the Non-Debtor Parties is/are subject to criminal proceedings 
arising out of the July 6, 2013 derailment in Lac Mégantic, Quebec, Canada (the "Criminal 
Proceedings"); 

WHEREAS, certain of the Non-Debtor Parties sought coverage from GA under the 
Policy for the Derailment Claims and/or the Criminal Proceedings; 

WHEREAS, GA has raised a number of defenses to coverage under the Policy and 
applicable law with respect to the Derailment Claims and Criminal Proceedings, and otherwise 
reserved all rights, remedies and defenses;  

WHEREAS, the Non-Debtor Parties have agreed to assign all of their rights arising in, 
arising under, or related to the coverage afforded under the Policy to the Trustee in In re 
Montreal, Maine & Atlantic Railway, Ltd., No. 13-10670 (Bankr. D. Me.) and MMAC (together, 
the “Assignees”) upon the terms, conditions, and limitations set forth in that certain Plan Support 
and Settlement Agreement (the “D&O Settlement Agreement”), executed on March 30, 2015, by 
and among the Rail World Parties, D&O Parties, Hartford, the Trustee, and MMAC (as those 
terms are defined in the D&O Settlement Agreement); and 

WHEREAS, the Parties desire to fully settle, resolve and provide the releases provided 
herein with respect to all disputes and issues in any way involving the Policy and the matters set 
out below, subject, as to the Trustee and MMAC, to court approval. 
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NOW, THEREFORE, in consideration of the foregoing and of the mutual promises, 
covenants and agreements set forth in this Agreement, the Parties agree as follows: 

1. SETTLEMENT 

1.1. The Execution Date of this Agreement shall be the date on which this Agreement 
has been executed by all Parties. 

 
1.2. As a pre-condition to the execution of the Agreement by the Non-Debtor Parties 

the Trustee shall fulfill the obligation to pay the "Criminal Defense Retainers" as 
defined and set forth in the letter agreement executed by the Trustee as of 
September 30, 2015 (the "Letter Agreement"); 

 
1.3. Subject to the terms set forth in this Agreement and in consideration of the 

releases set forth herein, within five (5) business days after the Execution Date 
GA shall pay the sum of Three Million Dollars ($3,000,000.00) (the “Settlement 
Payment”) by wire transfer to the Trustee or in other same-day funds payable to 
the Trustee (such as by certified check payable to the Trustee). 

 
1.4. The Settlement Payment shall be held in escrow by the Trustee (the “Escrow”) 

until final approval of the proposed plans of arrangement and/or liquidation filed 
by the Trustee and MMAC in the Canadian and United States courts (the 
“Plans”).  Upon approval of the Plans, and thereby the D&O Settlement 
Agreement and this Agreement, by the applicable courts, distribution of the 
Settlement Payment shall be made upon the terms and conditions set forth in the 
D&O Settlement Agreement or as otherwise directed by the Assignees in a 
manner consistent with this Agreement.  If the Plans are not approved or are 
reversed on appeal such that the orders approving the Plans do not become final 
orders, the Trustee shall pay the Settlement Payment to the Non-Debtor Parties.  

 
1.5. GA shall be treated as one of the “Released Parties,” as that term is defined in the 

Plans, and, upon final approval of the Plans, GA, in addition to those releases set 
forth herein, shall be a beneficiary of the injunctions and releases entered and 
approved by the United States and Canadian courts as set forth in the Plans. 

 
1.6. Upon payment of the Settlement Payment to the Trustee, the Policy shall be 

cancelled and deemed completely exhausted, GA shall have no further obligations 
whatsoever to the Insureds and the Assignees except as provided in this 
Agreement, and the releases contained in this Agreement shall be effective. 

 
2. RELEASES  

 
2.1. Release of GA and GA-Related Parties 
 

The Non-Debtor Parties, and each Non-Debtor Party, and their past, present and 
future subsidiaries, affiliates, directors, officers, employees, attorneys, 
representatives, estates, trustees, agents, administrators, heirs or assigns, and all 
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other persons or entities acting or purporting to act on their behalf, and anyone 
whose claim is derived from or through their claim, including without limitation 
the Assignees (the “Non-Debtor Related Parties”), absolutely and forever release 
and discharge GA and all of its past, present and future corporate entities, parents, 
subsidiaries, affiliates, assigns, representatives, directors, officers, employees, 
shareholders, partners, principals, agents, attorneys, reinsurers and insurers, and 
all other persons acting or purporting to act on their behalf, and anyone whose 
claim is derived from or through their claim (the “GA Related Parties”) from any 
and all claims, potential claims, rights, remedies, demands, duties, compensation, 
losses, damages, debts, liabilities, accounts, attorneys’ fees, other fees, 
reckonings, obligations, costs, expenses, interest, liens, proceedings, lawsuits, 
actions and causes of action of every kind and nature whatsoever, whether now 
known or unknown, past, present or future, arising out of, related to, based upon, 
by reason of, or in any way involving: 

 
(i) the Policy; 
 
(ii)  any claim for coverage under the Policy; 
 
(iii)  any notice of Claim or notice of potential claim under the Policy;  
 
(iv)  any claims for coverage under the Policy arising from or related to the 

Derailment Claims including for any civil or criminal investigations, 
charges, proceedings, lawsuits or actions arising out of, related to, based 
upon, by reason of, or in any way involving the July 6, 2013 derailment in 
Lac-Mégantic, Canada; and 

 
(v) any claims for misrepresentations, fraud, indemnity, contribution, breach 

of contract, breach of the covenant of good faith and fair dealing, breach 
of duty, negligence, “bad faith,” violation of any statute or regulation, 
unfair claims handling, or damages of any kind whatsoever arising out of, 
related to, based upon, by reason of, or in any way involving (i) through 
(iv) above.   

 
2.2. Release of the Non-Debtor Related Parties 
 

GA and the GA Related Parties, absolutely and forever release and discharge the 
Non-Debtor Parties, and each Non-Debtor Party, and the Non-Debtor Related 
Parties, from any and all claims, potential claims, rights, remedies, demands, 
duties, compensation, losses, damages, debts, liabilities, accounts, attorneys’ fees, 
other fees, reckonings, obligations, costs, expenses, interest, liens, proceedings, 
lawsuits, actions and causes of action of every kind and nature whatsoever, 
whether now known or unknown, past, present or future, arising out of, related to, 
based upon, by reason of, or in any way involving: 

 
(i) the Policy; 
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(ii)  any claim for coverage under the Policy; 
 
(iii)  any notice of Claim or notice of potential claim under the Policy; 
 
(iv)  any claims for coverage under the Policy arising from or related to the 

Derailment Claims including for any civil or criminal investigations, 
charges, proceedings, lawsuits or actions arising out of, related to, based 
upon, by reason of, or in any way involving the July 6, 2013 derailment in 
Lac-Mégantic, Canada; and 

 
(v) any claims for misrepresentations, fraud, indemnity, contribution, breach 

of contract, breach of the covenant of good faith and fair dealing, breach 
of duty, negligence, “bad faith,” violation of any statute or regulation, or 
damages of any kind whatsoever arising out of, related to, based upon, by 
reason of, or in any way involving (i) through (iv) above.   

 
OTHER PROVISIONS 
 
3. The foregoing releases shall not apply to any claims for breach of this Agreement. Each 

Party retains the right only to bring suit to enforce this Agreement or to seek damages or 
other relief arising from any breach of this Agreement.  Otherwise, this Agreement shall 
not constitute evidence of or an admission of liability or fault by any of the Parties.   

 
4. The Parties shall be deemed knowingly and voluntarily to have waived, to the fullest 

extent permitted by law, the provisions, rights, and benefits of any law that would in any 
way limit the releases in this Agreement. The Parties acknowledge and agree that, 
without such waiver, GA would not have entered into this Agreement. 

 
5. Each Party represents and warrants that he, she or it has not sold, assigned, pledged, 

transferred or otherwise conveyed any interest in the matters that are the subject of the 
releases in this Agreement, except as otherwise stated herein. Each signatory to this 
Agreement warrants that he or she has the authority to agree to its terms on behalf of and 
to bind the Party for whom he or she is signing. 

 
6. This Agreement contains the entire agreement between the Parties with respect to the 

subject matter contained in this Agreement and there are no agreements, understandings, 
representations or warranties between the Parties other than those set forth or referred to 
in this Agreement; provided, however, that this Agreement shall not affect the obligations 
of the Trustee under the D&O Settlement Agreement and the Letter Agreement. 

 
7. This Agreement is governed by, and will be construed and enforced in accordance with 

Illinois law. 
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8. In the event any of the provisions of this Agreement are deemed to be invalid and 
unenforceable, those provisions shall be severed from the remainder of this Agreement 
only if and to the extent agreed upon by the Parties in writing. 

 
9. This Agreement shall be binding upon and inure to the benefit of the Parties to this 

Agreement and their respective heirs, successors and assigns. 
 
10. The Parties and their counsel each have reviewed and contributed to this Agreement. No 

provision of this Agreement shall be construed against any Party. No Party has been 
influenced, coerced, or induced to enter into this Agreement by any improper action by 
any other Party.  Each Party enters this Agreement voluntarily.  

 
11. This Agreement may be executed in one or more counterparts, and in both original form 

and one or more copies, each of which shall be deemed an original, but all of which 
together shall be deemed to constitute one and the same instrument. 

 
12. As it relates to the Trustee, MMA, and MMAC, this Agreement is, in all respects, 

subject to court approval of the Plans, as set forth above. 
 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date(s) 
indicated below: 
 

GREAT AMERICAN INSURANCE 
COMPANY 
 
By:        
Date:         
 
 
MONTREAL, MAINE & ATLANTIC 
CORPORATION 
 
By:          
Date:        
 
EDWARD A BURKHARDT 
 
By:        
Date:         
 
 
LARRY PARSONS 
 
By:          
Date:        
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STEVEN J. LEE 
 
By:        
Date:         
 
 
STEPHEN ARCHER 
 
By:          
Date:        
 
 
ROBERT C. GRINDROD 
 
By:        
Date:         
 
 
JOSEPH R. MCGONIGLE 
 
By:          
Date:        
 
 
GAYNOR RYAN 
 
By:        
Date:         
 
 
M. DONALD GARDNER, JR. 
 
By:          
Date:        
 
 
FRED YOCUM 
 
By:        
Date:         
 
 
YVES BOURDON 
 
By:          
Date:        
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JAMES E. HOWARD 
 
By:        
Date:         
ROBERT J. KEACH, solely in his capacity has 
Chapter 11 Trustee of Montreal, Maine & 
Atlantic Railway, Ltd., as assignee of the Policy 
 
By:        
Date:         
 
 
MONTREAL, MAINE & ATLANTIC 
CANADA CO., as assignee of the Policy 
 
By:          
Date:        
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 alan.gilbert@dentons.com 
D  +1 312 876 7410 
 

Dentons US LLP 
233 South Wacker Drive 
Suite 5900 
Chicago, IL 60606-6361 USA 
 

T  +1 312 876 8000 
F  +1 312 876 7934 
 

Alan S. Gilbert 
Partner  
  

 

As of September 30, 2015 
  

 

Robert J. Keach 
Chapter 11 Trustee 
Bernstein, Shur, Sawyer & Nelson P.A. 
100 Middle Street 
PO Box 9729 
Portland, ME 04104 

 

Re: Letter Agreement Regarding Payment of Defense Costs 

Dear Bob: 

This letter shall confirm the agreement under which you, in your capacity as Chapter 11 Trustee of 
Montreal, Maine & Atlantic Railway, Ltd. ("MMA"), agree to advance funds to pay criminal defense costs 
and/or retainers of certain "Insureds"1 as identified in the proposed Settlement Agreement and Release 
(the "Agreement") attached hereto as Exhibit A, pending final approval of the Agreement.  

Pursuant to that certain Plan Support and Settlement Agreement (the "Plan Support Agreement") 
executed as of March 30, 2015, MMA Corp. and other parties to the Plan Support Agreement with an 
interest in the Policy agreed to assign their rights in the Policy to the Trustee, but such assignment only 
becomes effective upon the "Approval Date," i.e., the date following plan confirmation when the relevant 
orders become final orders.  Furthermore, the Plan Support Agreement requires that the Trustee set 
aside "Defense Costs Trust Funds" in the amount of $1,000,000 to "cover any criminal defense costs 
arising from criminal proceedings instituted prior to one (1) year following the Approval Date against any 
insured under the Great American Policy, other than Edward A. Burkhardt[,] and[] to the extent such 
coverage for such claims would have otherwise existed under the Great American Policy but for the 
assignment herein."  Because the assignment of rights under the Policy does not become effective until 
the Approval Date, the Policy remains effective as to the Insureds, and the Insureds retain all of their 
rights in the Policy, at all times prior to the Approval Date.  

Notwithstanding the Plan Support Agreement, the Agreement provides that GA will pay to the Trustee the 
Settlement Payment ($3,000,000) within 10 business days of execution of the Agreement, with such 
Settlement Payment to be held in escrow pending the Approval Date.  Under the terms of the Agreement, 
upon payment of the Settlement Payment, and regardless of whether the Approval Date actually occurs,  
the Policy will be deemed cancelled and exhausted, and GA shall have no further obligations to any 
Insured under the Policy.    

Certain of the Insureds that are the subject of criminal proceedings (the "Criminal Proceedings") arising 
out of the July 6, 2013 derailment in Lac Megantic, Quebec, Canada have filed claims or made demands 

                                                      
1 Unless otherwise indicated, capitalized terms have the meaning set forth in the Agreement (as defined 
below).  
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Robert J. Keach 
September 30, 2015 
Page 2 
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under the Policy .  The Insureds that have filed claims or made demands under the Policy have incurred 
and continue to incur criminal defense costs and have immediate need for payment of such costs.  
Neither GA nor you have paid any criminal defense costs on behalf of the Insureds to date.  

In order to induce those Insureds who have made or may make claims or demands under the Policy to 
consent to the Agreement and to release their claims to the Policy prior to entry of the Approval Orders, 
you have agreed to advance funds to pay the criminal defense retainers for such Insureds, capped at the 
amount of the Defense Costs Trust Funds (the "Criminal Defense Retainers").  Each of the following 
Insureds has been named in the Criminal Proceedings and has sought payment or reimbursement of 
criminal defense costs/retainers in connection with the Criminal Proceeding:  Robert C. Grindrod, Lynne 
Ellen Labonte, Kenneth Strout, Mike Horan and Jean Demaitre (each a "Defendant Insured" and, 
collectively, the "Defendant Insureds").  You agree to advance immediately the Criminal Defense 
Retainers requested by each Defendant Insured, up to $50,000 CAD per each of the above-mentioned 
Defendant Insureds, but in any event capped at the amount of the Defense Costs Trust Funds.  Upon 
payment of the Criminal Defense Retainers, the Defendant Insureds shall execute the Agreement. 

In the event that Defendant Insureds or any other Insured seeks payment of additional criminal defense 
costs prior to the Approval Date, you agree to advance criminal defense costs capped at the amount of 
the Defense Costs Trust Funds, provided that (a) any such criminal defense costs advanced by you shall 
be credited against and deducted from the Defense Costs Trust Funds and (b) in no event shall the 
Trustee be obligated to fund any criminal defense costs in excess of the Defense Costs Trust Funds.  
Upon final approval of the Agreement and the Approval Date, any further payment of criminal defense 
costs shall be in accordance with the Plan Support Agreement and subject to the limitations therein upon 
the Defense Costs Trust Funds. 

By signing in the space provided below, subject to Bankruptcy Court approval (on an expedited basis, if 
approved by the Bankruptcy Court), you agree to the terms and conditions set forth herein.  It is further 
agreed that this letter agreement and its terms shall be enforceable by the United States Bankruptcy 
Court for the District of Maine. 

 Sincerely, 

 
Alan S. Gilbert 

 
Acknowledged and agreed: 
 
___________________________ 
Robert J. Keach, solely in his capacity as  
Chapter 11 Trustee to MMA 

cc: Patrick C. Maxcy 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 
ORDER APPROVING COMPROMISE AND SETTLEMENT WITH GREAT 

AMERICAN INSURANCE COMPANY AND CERTAIN INSUREDS  
 

This matter came before this Court on the Chapter 11 Trustee’s Motion for Order 

Approving Compromise and Settlement with Great American Insurance Company and Certain 

Insureds (the “Motion”)1 after such notice and opportunity for hearing as is consistent with the 

Bankruptcy Code and the Bankruptcy Rules; and the Court having jurisdiction to consider the 

Motion and the relief requested therein in accordance with 28 U.S.C. §§ 157 and 1334; and 

consideration of the Motion and the relief requested therein being a core proceeding pursuant to 

28 U.S.C. § 157(b); and venue being proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409; and due and proper notice of the Motion having been provided; and it appearing that no 

other notice need be given; and a hearing having been held on the Motion; and the Court having 

found and determined that the relief sought in the Motion is in the best interests of the Debtor, its 

estate and creditors, and all parties in interest and that the legal and factual bases set forth in the 

Motion establish just cause for the relief granted herein; and after due deliberation, and sufficient 

cause appearing therefore, it is hereby ORDERED, ADJUDGED, and DECREED that: 

1. The Motion is granted upon the terms and conditions set forth herein.   

                                                 
1 Capitalized terms used, but not defined in this Order, have the meanings ascribed to such terms in the Motion. 
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2. The terms of the Settlement Agreement are fair and reasonable and are hereby 

approved.  Pursuant to Fed. R. Bankr. P. 9019, the Trustee is authorized to enter into the 

Settlement Agreement.  

3. GA shall pay the Trustee $3,000,000 within five (5) days of the Execution Date of 

the Settlement Agreement.  

4. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation, interpretation and/or enforcement of this Order. 

 

Dated:  ________________, 2015  ________________________________ 

      The Honorable Peter G. Cary 
      Chief Judge, United States Bankruptcy Court 
      District of Maine 
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	JURISDICTION, VENUE, AND STATUTORY BASIS
	1. The District Court has original but not exclusive jurisdiction over this proceeding pursuant to 28 U.S.C. § 1334(b).  Pursuant to 28 U.S.C. § 157 and Rule 83.6 of the District Court’s local rules, the District Court has authority to refer and has r...
	2. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and the Bankruptcy Court has constitutional authority to enter final judgment in this proceeding.
	3. Venue over this chapter 11 case is proper in this district pursuant to 28 U.S.C. § 1408, and venue over this proceeding is proper in this district pursuant to 28 U.S.C. § 1409.
	4. The relief sought in this motion is predicated upon Rule 9019 of the Federal Rules of Bankruptcy Procedure (“Bankruptcy Rules”) and Rules 9013-1 and 9019-1 of the Bankruptcy Court’s local rules.
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	A. The Derailment
	5. On July 6, 2013, an unmanned eastbound MMA train with 72 carloads of crude oil, a buffer car, and 5 locomotive units derailed in Lac-Mégantic, Québec (the “Derailment”).  The transportation of the crude oil had begun in New Town, North Dakota by th...
	6. The Derailment set off several massive explosions, destroyed part of downtown Lac-Mégantic, and is presumed to have killed 47 people.  A large quantity of oil was released into the environment, necessitating an extensive cleanup effort.  As a resul...

	B. Commencement of the Chapter 11 and CCAA Cases
	7. On August 7, 2013, the Debtor filed a voluntary petition for relief commencing a case (the “Case”) under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the District of Maine (the “Court”).  Simultaneously, the Debtor’s ...

	C. The Policy and Events Following the Derailment
	8. GA issued the Policy to MMA Corp. for claims made during the Policy period of April 1, 2013 to April 1, 2014.  The Policy has a $5 million maximum aggregate limit of liability (the “Policy Limit”).
	9. Certain Insureds were named as defendants in personal injury and wrongful death litigation arising out of the Derailment, and some of the Insureds would have been named in additional litigation by the Trustee, including, without limitation, claims ...
	10. Certain of the Insureds are subject to criminal proceedings arising out of the Derailment (the “Criminal Proceedings”).
	11. Certain of the Insureds sought coverage from GA under the Policy for the Derailment Claims and/or in connection with the Criminal Proceedings.
	12. GA has raised a number of defenses to coverage under the Policy and applicable law with respect to the Derailment Claims and claims made in connection with the Criminal Proceedings, and otherwise reserved all rights, remedies and defenses.
	13. The Insureds agreed to assign certain of their rights arising in, arising under, or related to the coverage afforded under the Policy (collectively, the “Assigned Rights”) to the Trustee and MMA Canada (together, the “Assignees”) upon the terms, c...
	14. The extent of the Insureds’ claims under the Policy is not yet known, as any claims accruing in connection with the Criminal Procedures are not yet fully liquidated.

	D. The GA Settlement
	15. The Trustee, the Insureds and GA have reached a compromise and settlement to resolve any and all claims or liability relating to the Derailment Claims, the Criminal Proceedings and/or the Policy as set forth in the Settlement Agreement and Release...
	16. In addition, the Trustee and certain Insureds have entered into the Letter Agreement attached hereto as Exhibit C, which documents the Trustee’s agreement to fund certain Criminal Defense Costs (not in excess of the amount of the Defense Costs Tru...

	E. The Plan Process
	17. On July 15, 2015, the Trustee filed the Trustee’s Revised First Amended Plan of Liquidation Dated July 15, 2015 [D.E. 1534] (as may be amended, the “Plan”) and the Revised First Amended Disclosure Statement with Respect to Trustee’s Plan of Liquid...
	18. As set forth above, GA will become a Released Party under the Plan and will benefit from the Releases and Injunctions set forth therein.
	19. Upon the Effective Date of the Plan, among other things, the Releases and Injunctions will become effective and the Trustee will wind down the Debtor’s estate in accordance with the Plan.


	RELIEF REQUESTED
	20. Pursuant to Rule 9019(a), the Trustee requests that the Court: (a) approve the Settlement Agreement among the Trustee, GA and the Insureds; (c) approve the Letter Agreement between the Trustee and certain Insureds; and (c) approve service of the m...

	BASIS FOR RELIEF
	21. Rule 9019(a) provides that “[o]n motion by the trustee and after notice and a hearing, the court may approve a compromise or settlement.”  Fed. R. Bankr. P. 9019(a).  This Court has discretion to determine whether the proposed compromise is fair a...
	22. The Trustee believes that the terms of the Settlement Agreement and the Letter Agreement are fair and equitable, and that such compromise is in the best interests of the Debtor’s estate.  In addition, the factors articulated in Jeffrey warrant app...
	23. Accordingly, the Trustee believes the motion should be granted because the Settlement Agreement and the Letter Agreement are in the best interests of the Debtor’s estate.

	NOTICE
	24. Notice of this Motion was served on the following parties on the date and in the manner set forth in the certificate of service: (a) the Debtor; (b) the Debtor’s counsel; (c) the United States Trustee; (d) the Official Committee of Victims appoint...

	Dear Bob:
	1. The Motion is granted upon the terms and conditions set forth herein.
	2. The terms of the Settlement Agreement are fair and reasonable and are hereby approved.  Pursuant to Fed. R. Bankr. P. 9019, the Trustee is authorized to enter into the Settlement Agreement.
	3. GA shall pay the Trustee $3,000,000 within five (5) days of the Execution Date of the Settlement Agreement.
	4. This Court shall retain jurisdiction to hear and determine all matters arising from or related to the implementation, interpretation and/or enforcement of this Order.

