
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 
THIRD INTERIM APPLICATION OF TRUSTEE, ROBERT J. KEACH, FOR 

ALLOWANCE AND PAYMENT OF COMPENSATION AND  
REIMBURSEMENT OF EXPENSES FOR THE PERIOD  

AUGUST 21, 2013 THROUGH OCTOBER 31, 2015 
 

Name of Applicant: Robert J. Keach

Authorized to Provide Professional Services as: Duly appointed Chapter 11 trustee of the 
bankruptcy estate of the Debtor

Petition Date: August 7, 2013 

Date of Retention: August 21, 2013

Period for Which Compensation and 
Reimbursement is Sought: 

August 21, 2013 through and including 
October 31, 2015*

Total Amount of Compensation sought as actual, 
reasonable and necessary: 

$2,748,381.81

Total Amount of Expenses sought as actual, 
reasonable and necessary: 

$13,453.73

Total Fees and Expenses Requested: $2,761,835.54

                                                            
* Pursuant to the Consent Order on Chapter 11 Trustee’s Application for Allowance of Interim Compensation (the 
“Consent Order”) [Docket No. 966], the Trustee was allowed, on an interim basis, $600,000.00 as compensation for 
services for the period covered by the First Interim Fee Application of Trustee Robert J. Keach for Allowance and 
Payment of Compensation and Reimbursement of Expenses for the Period August 21, 2013 Through April 30, 2014 
[Docket No. 783] (the “First Fee Application”).  On October 24, 2014, the Trustee Filed the Second Interim Fee 
Application of Trustee Robert J. Keach for Allowance and Payment of Compensation and Reimbursement of 
Expenses for the Period August 21, 2013 Through September 30, 2014 [Docket No. 1170].  Under the Consent 
Order, the Trustee’s rights were reserved with respect to any amounts requested in the First Fee Application and not 
paid pursuant to the Consent Order.  Based on the concessions made in relation to the First Fee Application and the 
rights reserved in relation thereto, the Second Fee Application covered amounts owed for disbursements made from 
August 21, 2013 through September 30, 2014, minus the $600,000.00 payment made in relation to the Consent 
Order.  This Application requests amounts owed for disbursements made, or anticipated, from August 21, 2013 
through October 31, 2015, minus the amounts paid in relation to the First Fee Application and the Second Fee 
Application.   
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This is an Interim Application.  
 

Prior Fee Applications:  

 Requested Approved/Received 
Date Filed Period Covered Fees Expenses Fees Expenses 

5/12/14 August 21, 2013 
– April 30, 2014 

$780,464.87 $8,275.28 $600,000.00 $8,275.28 

10/24/14 August 21, 2013 
–September 30, 
2014 

$209,165.05 $13,270.87 $208,951.29† $13,270.87 

 

COMPENSATION BY PROFESSIONAL‡ 

NAME OF  
PROFESSIONAL 

PERSON 

DEPARTMENT 
AND YEAR 
ADMITTED 

TOTAL  
BILLED  
HOURS 

TOTAL 
COMPENSATION 

SHAREHOLDER       

Robert J. Keach BRI – 1980 1,314.1 $2,748,381.81

Total Fees Requested   1,314.1 $2,748,381.81

Effective hourly rate: $2,091.45 

  

                                                            
† The Trustee reduced the requested compensation to $208,951.29 based on revisions to the distribution calculation.  

‡ The hours worked and expenses requested herein pertain only to the period October 1, 2014 through October 31, 
2015.   
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COMPENSATION BY PROJECT CATEGORY§ 

PROJECT 
CODE 

PROJECT DESCRIPTION HOURS 

1 Asset Analysis and Recovery 0.7
2 Asset Disposition 1.4
3 Business Operations 1.3
4 Case Administration 258.9
5 Claims Administration and Objections 45.2
7 Fee/Employment Applications 2.1
10 Litigation 611.3
12 Plan and Disclosure Statement 339.0
13 Relief From Stay Proceedings 0.2
14 Other 51.2
21 Tax Issues 2.8

TOTAL   1,314.1

 

EXPENSE SUMMARY§ 

Charges & Disbursements 
 

AMOUNT 

Filing Fee $81.00

Travel Expenses $13,321.73

Telephonic Hearing (CourtCall) $51.00

Total Charges & Disbursements $13,453.73
 

                                                            
§ The hours worked and expenses requested herein pertain only to the period October 1, 2014 through October 31, 
2015.   
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 
THIRD INTERIM APPLICATION OF TRUSTEE ROBERT J. KEACH FOR 

ALLOWANCE AND PAYMENT OF COMPENSATION AND  
REIMBURSEMENT OF EXPENSES FOR THE PERIOD  

AUGUST 21, 2013 THROUGH OCTOBER 31, 20151 

Pursuant to 11 U.S.C. §§ 326(a), 330(a)(1), 330(a)(7) and 331, Rule 2016(a) of the 

Federal Rules of Bankruptcy Procedure, and District of Maine Local Bankruptcy Rule 2016-1(a), 

Robert J. Keach, the duly appointed Chapter 11 trustee appointed pursuant to 11 U.S.C. § 1163 

(the “Trustee”) of the bankruptcy estate of Montreal Maine & Atlantic Railway, Ltd. (the 

“Debtor”), by and through his counsel, hereby requests that this Court enter an order allowing 

and ordering payment of compensation earned and reimbursement of expenses incurred as set 

forth in detail below (the “Application”).  Services were rendered by, and the expenses incurred 

by, the Trustee during the entire case, the period from August 21, 2013 through October 31, 2015 

(the “Application Period”), and are based, inter alia, on disbursements made by the Trustee 

through October 31, 2015 and to be made by the Trustee pursuant to his confirmed plan.2   All 

amounts to be paid to the Trustee will be paid from the Administrative Expense Fund (as defined 

                                                            
1 The periods for which fees and expenses are sought and the calculations relating thereto are more particularly 
described in the notes to the summary pages filed with this Application and are further described herein.   

2 As detailed, infra, the calculation of disbursements for purposes of application of sections 326(a) and 330(a)(7) is 
based on (a) disbursements, including payments to secured creditors, in connection with various transactions as well 
as, disbursements made in the ordinary course of operating the Debtor’s business through October 31, 2015; and (b) 
anticipated disbursements as a consequence of confirmation of the Debtor’s Plan of Liquidation, including amounts 
to be disbursed to the WD Trust, to the FRA, and various administrative claimants, including professional fees. 
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in the Trustee’s confirmed plan) and any remaining amount of the Carve-out and will not reduce 

the amount to be distributed to Derailment Claims as set forth in the Trustee’s confirmed plan 

of liquidation and the CCAA Plan.3  In support of this Application, the Trustee states as follows: 

BACKGROUND 

1.   On August 7, 2013 (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under chapter 11 of 11 U.S.C. § 101 et seq. (the “Bankruptcy Code”).  On August 21, 2013 

(the “Appointment Date”), the United States Trustee (the “U.S. Trustee”) appointed the Trustee 

to serve in the Debtor’s Chapter 11 case (the “Case”) pursuant to 11 U.S.C. § 1163. 

2. No payment has been made by the Debtor to the Trustee for services rendered or 

expenses incurred during the Application Period, other than as detailed below.  Other than an 

agreement between the Trustee and his law firm, Bernstein, Shur, Sawyer & Nelson, P.A. 

(“BSSN”), for the sharing of the Trustee’s compensation as a shareholder of BSSN, no 

agreement or understanding exists between the Trustee and any other entity for the sharing of 

compensation received or to be received for services rendered in or in connection with the Case.  

All services for which approval of compensation is requested were performed for and on behalf 

of the Debtor’s estate and not for any other individual, person, or entity. 

JURISDICTION AND VENUE 

3.   This Court has jurisdiction to entertain this Application pursuant to 28 U.S.C. §§ 

157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).  Venue is proper in 

this district pursuant to 28 U.S.C. §§ 1408 and 1409. 

                                                            
3 Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Trustee’s Revised 
First Amended Plan of Liquidation Dated July 15, 2015 [Docket No. 1534] (the “Plan”). 
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REQUESTED RELIEF 

4. Pursuant to sections 326(a), 330(a)(1), 330(a)(7) and 331 of the Bankruptcy Code, 

Rule 2016(a) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 

2016-1(a) of the Local Bankruptcy Rules of the District of Maine (the “Local Rules”), the 

Trustee seeks approval of compensation (in the form of a commission under sections 326 and 

330(a)(7) of the Bankruptcy Code) in the amount of $2,748,381.81 for professional services 

provided to the Debtor during the Application Period, as well as reimbursement of reasonable 

and necessary out-of-pocket expenses in the amount of $13,453.73 incurred by the Trustee 

during the period of October 1, 2014 through October 31, 2015.  In accordance with Local Rule 

2016-1(a)(4)(iv) and as discussed further herein, the Trustee certifies that the amount of 

compensation requested is equal to and does not exceed the statutory commission.  D. Me. LBR 

2016-1(a)(4)(iv). 

FACTUAL BACKGROUND 

A. The Derailment 

5. On July 6, 2013, an unmanned eastbound MMA train with 72 carloads of crude 

oil, a buffer car, and 5 locomotive units derailed in Lac-Mégantic, Quebec (the “Derailment”).  

The transportation of the crude oil had begun in New Town, North Dakota by the Canadian 

Pacific Railway (“CP”), and the Debtor’s wholly-owned subsidiary, Montreal Maine & Atlantic 

Canada Co. (“MMA Canada”), later accepted the rail cars from CP at Saint-Jean, Quebec.  The 

crude oil was to be transported via the Saint-Jean-Lac-Mégantic line through Maine to its 

ultimate destination, an Irving Oil refinery in Saint John, New Brunswick.  
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6. The Derailment set off several massive explosions, destroyed part of downtown 

Lac-Mégantic, and is presumed to have killed 47 people.4  A large quantity of oil was released 

into the environment, necessitating an extensive cleanup effort.  As a result of the Derailment 

and the related injuries, deaths, and property damage, lawsuits were filed against the Debtor in 

both the United States and Canada.   

B. Commencement of the Chapter 11 and CCAA Cases 

7. On the Petition Date, the Debtor filed a voluntary petition for relief under chapter 

11 of title 11 of the Bankruptcy Code.  On August 8, 2013, MMA Canada also commenced 

proceedings (the “CCAA Case”) in the Superior Court of Canada (the “CCAA Court”) pursuant 

to the Companies’ Creditors Arrangement Act (“CCAA”).  Richter Advisory Group Inc. was 

appointed as the monitor in the CCAA Case (the “Monitor”). 

8. On August 21, 2013, the Office of the U.S. Trustee appointed the Trustee to serve 

as trustee in the Case pursuant to 11 U.S.C. § 1163.  See United States Trustee’s Certificate of 

Appointment of Trustee Pursuant to 11 U.S.C. § 1163 [Docket No. 64].  Shortly after his 

appointment, the Trustee negotiated a cross-border protocol to be implemented in the Case and 

the CCAA Case.  On August 29, 2013, the Trustee met with various interested parties to discuss 

coordinating efforts with respect to issues common to both the Case and the CCAA Case, 

including issues regarding the operation and funding of the Debtor and MMA Canada, as well as 

a potential sale process and the development of a coordinated claims process.  These talks led to 

the development of the cross-border protocol (the “Cross-Border Protocol”), which enhanced the 

coordination and harmonization of proceedings in the two cases.  On August 30, 2013, the 

                                                            
4 Tragically, a forty-eighth death occurred when a volunteer fireman, who had been among the first responders at the 
Derailment, committed suicide.  Late claims have been filed as to two additional suicides tied to the Derailment and 
its aftermath. 
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Trustee filed the Motion for Order Adopting Cross-Border Insolvency Protocol [Docket No. 126] 

and on September 4, 2013, the Court entered the Order Adopting Cross-Border Insolvency 

Protocol [Docket No. 168].  The Trustee also requested and participated in a cross-border 

settlement conference with various creditor constituencies at a status and settlement conference 

presided over by both courts—a historic first in cross-border cases. 

9. On December 13, 2010, the U.S. Trustee appointed an Official Committee of 

Victims.  No examiner has been appointed in this Chapter 11 Case.   

C. Sale of the Debtor’s and MMA Canada’s Assets 

10. The Trustee, MMA Canada, and the Monitor, in consultation with the Federal 

Railroad Administration, determined that a sale of the assets of both the Debtor and MMA 

Canada, on a going concern basis, was in the best interests of creditors of both debtors.  In order 

to preserve the going concern value of the Debtor’s and MMA Canada’s assets, the sale had to 

occur on an expedited basis.  

11. The Trustee, with MMA Canada and the Monitor, held discussions and 

negotiations with potential purchasers to sell substantially all of the Debtor’s assets in 

conjunction with a sale of substantially all of the assets of MMA Canada (the “Sale”).  These 

discussions and negotiations eventually led to the selection of Railroad Acquisition Holdings 

LLC (“RAH”) as a stalking horse bidder in an auction for the Sale.  

12. On December 12, 2013, the Trustee filed the Motion for Order: (A) Approving 

Bid Procedures for the Sale of the Debtor’s Assets; (B) Scheduling an Auction; (C) Approving 

Assumption and Assignment Procedures for Certain Executory Contracts and Unexpired Leases; 

(D) Approving a Break-Up Fee, Expense Reimbursement and Overbid Protections; and 

(E) Approving a Form of Notice of Sale [Docket No. 488] (the “Bid Procedures Motion”), along 

with the Motion for Authority to Sell Substantially All of the Debtor’s Assets and to Assume and 
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Assign Certain Executory Contracts and Unexpired Leases [Docket No. 490] and an asset 

purchase agreement between the Trustee, MMA Canada, and RAH.  

13. On December 19, 2013, the Court entered an order approving the Bid Procedures 

Motion [Docket No. 535], and the auction was held on January 21, 2014, wherein the bid of 

RAH was declared the successful bid.  On January 24, 2014, this Court entered an order 

approving the sale of substantially all of the Debtor’s assets to RAH [Docket No. 594].  

14. The Trustee, the Debtor, the Monitor, and RAH all worked diligently to reach a 

consummation of the Sale.  On May 5, 2014, the Trustee filed the Trustee’s Motion for an Order 

Approving the Third Amendment to the Asset Purchase Agreement [Docket No. 847], seeking 

Court approval of, among other things, a bifurcation of the Sale closing process due to delayed 

regulatory approvals for the sale of the MMA Canada assets, and the lease, instead of sale, of 

certain real property and facilities of the Debtor located in Derby, Maine.  On May 8, 2014, the 

Court entered the Order Approving the Third Amendment to the Asset Purchase Agreement 

[Docket No. 865]. 

15. The sale of the Debtor’s assets closed on May 15, 2014, and upon final regulatory 

approval, the sale of the MMA Canada assets closed on June 30, 2014.  In total, the Sale resulted 

in a $14,250,000 net payment to the Debtor and MMA Canada.  In conjunction with the closing 

of the Sale, some of the proceeds of the Sale were used, among other things, to: (i) make cure 

payments to contracts assumed by the Debtor and assigned to RAH; (ii) pay outstanding real 

estate property taxes in Maine, Vermont, and Quebec; and (iii) pay employees of the Debtor on 

account of severance, vacation, and medical Claims. 

D. Settlement Negotiations 

16. The Trustee, the Monitor and MMA Canada worked collectively from the 

commencement of the cases to engage in settlement discussions with various parties identified as 
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potentially liable for damages arising from the Derailment.  As a result of these negotiations, 

approximately twenty-five (25) entities or groups of affiliated entities entered into Settlement 

Agreements, whereby the Released Party will contribute Settlement Funds in exchange, inter 

alia, for a full and final release of all Claims arising out of the Derailment, including any Claims 

for contribution and/or indemnity (including contractual indemnity) asserted by third parties, as 

well as the protection of a global injunction barring assertion of any Derailment-related Claims 

against the Released Parties.  The Settlement Funds constitute, as of the date hereof, 

approximately CAD$446 million.  The Released Parties are listed on Schedule A to the 

Disclosure Statement.  

17. As of the date hereof, the only Non-Settling Defendant is CP.  Litigation will 

continue against CP to recover damages in various courts and other tribunals in the United States 

and Canada. 

E. The Canadian Plan Process and the Chapter 15 Proceedings 

18. On March 31, 2015, MMA Canada filed the Plan of Compromise and Agreement 

(as amended from time to time, the “CCAA Plan”).  The drafting and filing of the CCAA Plan 

was coordinated by the Trustee, the Monitor, and counsel to MMA Canada.  The Monitor and 

MMA Canada held information sessions on the CCAA Plan for creditors on May 27, 2015 and 

June 3, 2015, and on June 8, 2015 filed the Amended Plan of Compromise and Agreement.  The 

CCAA Plan provides for, among other things, treatment of Derailment Claims and for Releases 

and Injunctions substantially identical to those set forth in the Plan. 

19. The meeting of creditors to vote on the CCAA Plan was held on June 9, 2015, and 

the creditors voted unanimously to accept the CCAA Plan.  See generally Declaration of Andrew 

Adessky, Monitor in CCAA Case, in Support of Confirmation of Trustee’s Revised First 

Amended Plan of Liquidation Dated July 15, 2015 [Docket No. 1687], Exhibit A (describing, 
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among other things, (i) the process for providing notice to parties entitled to vote on the CCAA 

Plan, (ii) the breadth of notice provided, including to Holders of Derailment Wrongful Death 

Claims, (iii) the procedures for voting on the CCAA Plan, and (iv) the voting results).  Starting 

on June 17, 2015, the CCAA Court held a hearing to consider whether to sanction (i.e. confirm) 

the CCAA Plan at which hearing the Trustee offered testimony.  The CCAA Plan was sanctioned 

by the entry of an order by the CCAA Court on July 13, 2015 (the “Sanction Order”). 

20. After entry of the Sanction Order, on July 20, 2015, the Monitor filed the 

following pleadings: 

a. Chapter 15 Voluntary Petition of Montreal, Maine & Atlantic Canada Co. 
[No. 15-20518, Docket No. 1]; 

b. Verified Petition for Recognition of Foreign Proceeding and Related Relief 
(With Memorandum of Law) [No. 15-20518, Docket No. 2];  

c. Motion for Entry of an Order Recognizing and Enforcing the Plan Sanction 
Order of the Québec Superior Court [No. 15-20518, Docket No. 3] (the 
“Motion for Recognition and Enforcement”); 

d. Declaration of Roger A. Clement, Jr., Esq. in Support of Verified Petition for 
Recognition of Foreign Proceeding and Related Relief [No. 15-20518, Docket 
No. 4]; and 

e. Memorandum of Law in Support of Motion for Entry of an Order 
Recognizing and Enforcing the Plan Sanction Order of the Québec Superior 
Court [No. 15-20518, Docket No. 5]. 

21. On July 24, 2015, the Trustee filed an English translation of the Sanction Order in 

the Chapter 11 Case [Docket No. 1550].  The Trustee also filed pleadings in support of the 

Monitor’s requested Chapter 15 relief. 

22. On August 20, 2015, following a hearing at which the Monitor and the Trustee 

presented evidence and arguments, and over CP’s objection, the Court granted the Monitor’s 

Motion for Recognition and Enforcement, and entered an order granting the same on August 26, 

2015 [No. 15-20518, Docket No. 74] (the “Enforcement Order”).  On September 9, 2015, CP 

Case 13-10670    Doc 1842    Filed 11/09/15    Entered 11/09/15 18:48:29    Desc Main
 Document      Page 11 of 44



9 
 

appealed the Enforcement Order [No. 15-20518, Docket Nos. 78, 80, 81] (the “Enforcement 

Order Appeal”).  The Enforcement Order Appeal has now been dismissed, with prejudice, by CP 

as a consequence of the settlement with CP detailed below. 

F. The Trustee’s Chapter 11 Plan 

i.  Approval of the Disclosure Statement and the Solicitation Process  

23. On March 31, 2015, the Trustee filed the Trustee’s Plan of Liquidation Dated 

March 31, 2015 [Docket No. 1384] and the Disclosure Statement with Respect to Trustee’s Plan 

of Liquidation Dated March 31, 2015 [Docket No. 1385]. 

24. On May 18, 2015, the Trustee filed the Trustee’s Motion for an Order 

(I) Approving Proposed Disclosure Statement; (II) Establishing Notice, Solicitation and Voting 

Procedures; (III) Scheduling Confirmation Hearing; and (IV) Establishing Notice and Objection 

Procedures for Confirmation of the Plan [Docket No. 1432] (the “Disclosure Statement 

Motion”).  

25. On June 5, 2015, the Trustee filed the Notice of Filing Plan Supplement [Docket 

No. 1450] (as may be amended, the “Plan Supplement”). 

26. On July 7, 2015, the Trustee filed the Trustee’s First Amended Plan of 

Liquidation Dated July 7, 2015 [Docket No. 1495] and the First Amended Disclosure Statement 

with Respect to Trustee’s Plan of Liquidation Dated July 7, 2015 [Docket No. 1497]. 

27. On July 8, 2015, the Trustee filed the Notice of Filing Revised Exhibits to Plan 

Supplement [Docket No. 1502].  

28. On July 15, 2015, the Trustee filed the solicitation versions of the Plan and 

Disclosure Statement in advance of the hearing on the Disclosure Statement Motion.  The Court 

held a hearing on the Disclosure Statement Motion on July 15, 2015, and on July 17, 2015, 
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entered an order approving the Disclosure Statement Motion [Docket No. 1544] (the “Disclosure 

Statement Order”). 

29. On July 22, 2015, the Trustee filed the Confirmation Hearing Notice [Docket No. 

1548] and the Derailment Claims Notice [Docket No. 1549], each as defined in the Disclosure 

Statement Motion.  Also on July 22, 2015, the Trustee caused the Confirmation Hearing Notice 

to be published in the Bangor Daily News; Portland Press Herald; Wall Street Journal; and in the 

following Canadian newspapers: La Presse (in French); La Tribune (in French); The Gazette (in 

English); and The Sherbrooke Record (in English), as directed by the Disclosure Statement 

Order and as set forth in the Certificate of Publication related to the Confirmation Hearing 

Notice [Docket No. 1622] (the “Certificate of Publication”). 

30. On July 23, 2015, the Solicitation Packages conforming to the requirements of the 

Disclosure Statement Order were transmitted to creditors and parties-in-interest in accordance 

with the Disclosure Statement Order, as set forth in the Affidavit of Service of Solicitation 

Materials and Chapter 15 Documents [Docket No. 1562]. 

31. On July 24, 2015, the Trustee caused the Confirmation Hearing Notice to be 

published in L’Echo de Frontenac (in French), as directed by the Disclosure Statement Order and 

as set forth in the Certificate of Publication. 

ii.  Overview of the Plan 

32. The Plan is a plan of liquidation of the Debtor’s Assets, as well as a plan which 

creates, implements and distributes a substantial settlement fund (known as the Indemnity Fund 

under the CCAA Plan) for the benefit of all victims of the Derailment.  The primary objective of 

the Plan is, in conjunction with the CCAA Plan, to compensate the victims of the Derailment 

from settlement funds created for their exclusive benefit, and also to distribute other Residual 
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Assets to Holders of Claims other than Derailment Claims.  The Plan is funded in part by 

contributions pursuant to Settlement Agreements with various parties with potential liability 

arising out of the Derailment, and including, without limitation, such parties’ insurance 

companies.  In exchange for their contributions, Claims against such parties shall be released, 

and future claims enjoined, pursuant to the Plan and in accordance with the Settlement 

Agreements entered into by the parties and the Trustee. 

33. The Plan treats Derailment Claims as follows: 

(a) Allowed Derailment Wrongful Death Claims shall, in the aggregate, 
receive 24.1% of the Funds for Distribution and 53.3% of the Reallocated 
Dividends in full and final satisfaction of their Allowed Claims as against 
the Released Parties.  The WD Trust dedicated to the distribution to the 
Creditors holding Derailment Wrongful Death Claims will make 
distributions to individual Holders of Claims in accordance with the 
procedures set forth in Schedule B to the Plan, and as further described in 
Article 5 of the Plan.  Based on the current amount of Settlement Funds, 
the Trustee estimates that (without deduction for any attorneys’ fees 
payable from such amount) over CAD$111 million will be distributed for 
the benefit of Holders of Allowed Derailment Wrongful Death Claims. 

(b) Allowed Derailment Moral Damages and Personal Injury Claims shall, in 
the aggregate, receive 10.4% of the Funds for Distribution and 26.7% of 
the Reallocated Dividends in full and final satisfaction of their Allowed 
Claims as against the Released Parties. This amount will be distributed by 
the Monitor in accordance with the CCAA Plan and the Matrix set forth in 
Schedule C to the Plan.  Based upon the current amount of Settlement 
Funds, the Trustee estimates that (without deduction for any attorneys’ 
fees payable from such amount) over CAD$48 million will be distributed 
for the benefit of Holders of Allowed Derailment Moral Damages and 
Personal Injury Claims. 

(c) Allowed Derailment Property Damage Claims shall, in the aggregate, 
receive 9.0% of the Funds for Distribution and 20% of the Reallocated 
Dividends in full and final satisfaction of their Allowed Claims as against 
the Released Parties.  This amount will be distributed by the Monitor in 
accordance with the CCAA Plan and the mechanism set forth in 
Schedule D to the Plan.  Based upon the current amount of Settlement 
Funds, the Trustee estimates that (without deduction for any attorneys’ 
fees payable from such amount) over CAD$41 million will be distributed 
for the benefit of Holders of Allowed Derailment Property Damage 
Claims. 
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(d) Allowed Derailment Subrogated Insurance Claims shall, in the aggregate, 
receive 4.1% of the Funds for Distribution in full and final satisfaction of 
their Allowed Claims as against the Released Parties.  This amount will be 
distributed by the Monitor in accordance with the CCAA Plan on a pro 
rata basis.  Based upon the current amount of Settlement Funds, the 
Trustee estimates that (without deduction for any attorneys’ fees payable 
from such amount) over CAD$16 million will be distributed for the 
benefit of Holders of Allowed Derailment Property Subrogated Insurance 
Claims. 

(e) Allowed Derailment Government Claims shall, in the aggregate, receive 
52.4% of the Funds for Distribution in full and final satisfaction of their 
Allowed Claims as against the Released Parties.  This amount will be 
distributed by the Monitor in accordance with the CCAA Plan.  Based on 
the current amount of Settlement Funds, the Trustee estimates that over 
CAD$191 million will be distributed for the benefit of Holders of Allowed 
Derailment Government Claims.5 

Notwithstanding the foregoing, following the review of the Derailment Property Damage Claims 

pursuant to the Claims Resolution Order (as defined in the CCAA Plan), if the aggregate value of 

the Derailment Property Damage Claims is reduced below CAD$75 million, any difference 

between CAD$75 million and the revised aggregate value of these Claims (the “Economic 

Savings”) will be allocated as follows: (i) first, an amount of Economic Savings up to 

CAD$884,000 to permit a payment of up to CAD$24,000 to each of the grandparents and 

grandchildren of the deceased, in which case the grandparents and grandchildren will be 

removed from Schedule B to the Plan and included in ¶7 of Schedule A to the Plan; (ii) second, 

an amount of Economic Savings to permit the increase of the carve-out for parents, siblings, 

grandparents and grandchildren in ¶7 of Schedule A of the Plan to increase from 5% up to the 

equivalent of 12.5%; and (iii) third, on a pro-rata basis, to the value of the claims in the other 

categories described in Section 4.2(a), (b), (d) and (e) of the CCAA Plan.  For greater certainty, 

                                                            
5 A portion (approximately CAD$18.3 million) of the distributions to Holders of Allowed Derailment Government 
Claims are subject to reallocation under Article 4.3 of the CCAA Plan in favor of holders of Allowed Derailment 
Wrongful Death Claims (53.3%), Allowed Derailment Moral Damages and Personal Injury Claims (26.7%), and 
Allowed Derailment Property Damages Claims (20.0%). 

Case 13-10670    Doc 1842    Filed 11/09/15    Entered 11/09/15 18:48:29    Desc Main
 Document      Page 15 of 44



13 
 

the total allocation of Economic Savings to increase the allocation to parents, siblings, 

grandparents and grandchildren to 12.5% in the wrongful death category shall not exceed 

CAD$4.9 million. 

34. With respect to Claims other than Derailment Claims, the Estate Representative 

(as successor to the Trustee and subject to the same compensation methodology as the Trustee 

pursuant to the Plan) will distribute the Debtor’s Cash and, after converting to Cash all other 

remaining property of the Debtor, including Causes of Action, the proceeds therefrom, in 

accordance with the Plan.  In particular, the Plan provides for Cash or other distributions to 

certain holders of Allowed Claims, including Administrative Expense Claims, Secured Claims, 

Priority Tax Claims, Priority Claims, Subordinated Claims and General Unsecured Claims 

against the Debtor’s Estate.  The Plan also provides for certain exculpations and injunctions and 

the wind-down and dissolution of the Debtor. 

35. The Plan contemplates that the Settlement Payments, Cash, and Residual Assets 

will be sufficient to (a) pay all Administrative Expense Claims, Priority Tax Claims and Priority 

Claims that are Allowed on the Effective Date or that may become allowed after the Effective 

Date, as the distributions on account of such Claims are provided for in the Plan; (b) pay all costs 

of (i) administering the Plan and expenses incidental to the liquidation of property of the 

Debtor’s Estate, including fees payable to the U.S. Trustee, and (ii) making distributions under 

the Plan; and (c) pay all other amounts required to be paid on or after the Effective Date under 

the Plan. 

36. The amount of each distribution to a Holder of an Allowed Claim will depend on 

which Class the Allowed Claim is in and the treatment afforded to that Class under the Plan.   
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37. The Trustee estimates that Claims in Class 13 (General Unsecured Claims) 

aggregate to between approximately $49 million and $66 million (taking into account Claims 

which will be released under Settlement Agreements).  Depending on the amount of Residual 

Assets, which is dependent on the outcome of various litigations or the amount of any 

settlements, holders of Allowed General Unsecured Claims will receive distributions on a range 

of approximately 1.3% to 88.4% of the Allowed amount of their Claims.  The percentage could 

increase based upon the success of litigation against, inter alia, CP and its affiliates, parent and 

subsidiaries, as well as certain litigation described below to recover allegedly improper 

dividends. 

38. There will be no recovery for holders of Subordinated Claims unless and until all 

Allowed General Unsecured Claims are paid in full.  At this time, the Trustee does not believe 

there to be any Subordinated Claims, but to the extent they exist, the Trustee does not expect that 

any such Holders will receive any distributions under the Plan.  

39. There will be no recovery for holders of Equity Interests unless and until all 

Allowed Claims are paid in full.  At this time, the Trustee does not expect that holders of Equity 

Interests will receive any distributions under the Plan. 

iii.  Voting Results  

40. On September 17, 2015, Prime Clerk, LLC (“Prime Clerk”), the Trustee’s 

noticing and solicitation agent, filed the Voting Certification, certifying, among other things, the 

results of the ballot tabulation for the votes to accept or reject the Plan.  As set forth in the 

Voting Certification, 2,548 creditors voted on the Plan and, of those creditors, 2,547 voted to 

accept the Plan.6 

                                                            
6 The single affirmative vote to reject the Plan came from CP, whose Class 13 Claim was temporarily allowed in the 
amount of $1.00.   
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iv. Objections to Confirmation 

41.  Three objections were filed to confirmation (collectively, the “Objections”).7  

They can be summarized as follows: 

(f) MN/NB Railroads8: the Plan could be confirmed because: (i) it does not 
classify 1171(b) Claims as Administrative Expense Claims; and (ii) to the 
extent 1171(b) Claims are properly classified otherwise, (A) they should 
be classified separately from other Priority Claims to comply with 11 
U.S.C. § 1123(a)(4) because the Plan subordinates them to other Priority 
Claims and (B) they were improperly designated as “Unimpaired,” as the 
Plan does not guarantee they will be paid in full.  See Docket No. 1656.   

(g) Wheeling: (i) the Plan actually impaired Wheeling’s secured Claim, 
despite classifying such Claim as Unimpaired; and (ii) Wheeling was 
unable to evaluate the reasonableness of the Settlement Agreements.  See 
Docket No. 1659. 

(h) CP: (i) third-party releases are only appropriate in “unusual 
circumstances,” which are not present here; (ii) in entering into the 
Settlement Agreements, the Trustee violated Bankruptcy Code section 
1125 by soliciting votes on the Plan prior to approval of the Disclosure 
Statement; (iii) the provisions of the Settlement Agreements cannot trump 
the Plan provisions; (iv) the Settlement Agreements cannot be approved 
absent compliance with the standards for approval under Bankruptcy Rule 
9019; (v) the Plan’s exculpation provision is too broad; (vi) certain 
Derailment Claims must be classified as Administrative Expense Claims 
and thus cannot be permitted to vote on the Plan;9 (vii) ascertainability of 
the Effective Date is necessary for compliance with the “best interests 
test.”  See Docket No. 1657. 

42. Each of the Objections was resolved by negotiation.  In particular, all of CP’s 

objections were resolved by including in the Plan and the Order Confirming Chapter 11 Plan 

[Docket No. 1801] (the “Confirmation Order”) certain judgment reduction provisions, which 

provisions were also included in the CCAA Plan.  The Court confirmed the Plan.  Certain 

additional, post-confirmation procedural steps were also necessary to implement the CP 

                                                            
7 In addition, the U.S. Trustee filed a “statement” with respect to confirmation [Docket No. 1651] (the “U.S. Trustee 
Statement”).  The U.S. Trustee Statement did not raise any issues with confirmation of the Plan, but rather reiterated 
certain confirmation requirements.   
8 “MN/NB Railroads” means, together, Maine Northern Railway Company and New Brunswick Southern Railway 
Company Limited.  
9 The CP Objection also reiterated the points set forth in the Objection of MN/NB Railroads.  
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settlement, including (a) moving to amend the Sanction Order; (b) moving to amend the 

Enforcement Order; and (c) Requesting that the United States District Court for the District of 

Maine adopt the Confirmation Order.  All such steps were pursued and accomplished.   

SUMMARY OF WORK PERFORMED BY THE TRUSTEE 

43. During the Application Period, the Trustee provided essential professional 

services to the estate in connection with a variety of critical and complex issues.  The following 

is a summary of the services rendered by the Trustee during the Case. 

Cross Border Protocol 

44. On August 29, 2013, the Trustee met with various interested parties to discuss 

coordinating efforts with respect to issues common to both the Debtor’s case and the CCAA 

Case, including issues regarding the operation and funding of the Debtor and MMA Canada, as 

well as a potential sale process and the development of a coordinated claims process. These talks 

led to the development of the Cross-Border Protocol, which enhanced the coordination and 

harmonization of proceedings in the two cases. On August 30, 2013, the Trustee filed the Motion 

for Order Adopting Cross-Border Insolvency Protocol [Docket No. 126] and on September 4, 

2013, the Court entered the Order Adopting Cross-Border Insolvency Protocol [Docket No. 168]. 

The Trustee also requested and participated in a cross-border settlement conference with various 

creditor constituencies at a status and settlement conference presided over by both courts—a 

historic first in cross-border cases.     

45G Tax Credits 

45. As described more fully in the First Fee Application, the Trustee and Wheeling & 

Lake Erie Railroad Company (“Wheeling”) engaged in litigation concerning the rights to the 
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proceeds relating to tax credits assigned by the Debtor (the “45G Tax Credits”).  During the 

Application Period, the litigation continued and was eventually resolved.    

46. On May 16, 2014, the Trustee filed the Notice of Appeal with respect to certain 

issues involving the 45G Tax Credits.  Following negotiations with Wheeling on this and other 

issues, the matter, and the appeal, was resolved, as set forth below. 

Auction and Sale of Debtor’s Assets 

47. Among the most critical and urgent tasks that the Trustee and his professionals 

accomplished during the Application Period was the negotiation of a sale of substantially all of 

the Debtor’s assets in conjunction with a sale of substantially all of the assets of MMA Canada.  

The Trustee, with MMA Canada and the Monitor, began discussions and negotiations with 

potential purchasers early in the Case, eventually leading to the selection of Railroad Acquisition 

Holdings LLC (“RAH”) as a stalking horse bidder in an auction for the Sale assets.  The Trustee 

was actively involved in the identification and evaluation of potential purchasers, coordination 

with other professionals including Gordian Group LLC and Development Specialists Inc., the 

establishment of the auction and bidding procedures, the coordination of the approval of similar 

procedures in the CCAA Case, the execution of the auction, the drafting of the asset purchase 

agreement and other Sale documents, the approval of the sale in this Case and the CCAA Case, 

and ongoing work towards an expeditious closing of the Sale.   

48. On December 12, 2013, the Trustee filed a motion to establish bidding procedures 

and an auction to select the successful bidder for the purchase of the Debtor’s assets [Docket No. 

488], as well as a sale motion and asset purchase agreement with RAH as stalking horse bidder.  

The bidding procedures motion was approved on December 19, 2013 [Docket No. 535], along 

with a similar motion in the CCAA Case, and the auction was held on January 21, 2014, wherein 
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the bid of RAH was declared the successful bid.  The Court approved the sale to RAH on 

January 24, 2014 [Docket No. 594], which was also approved by the Canadian Court.  The sale 

of the Debtor’s assets closed on May 15, 2014, and the sale of MMA Canada’s assets closed on 

June 30, 2014.  

49. By taking immediate steps to organize and execute the auction and negotiate the 

terms of the Sale, the Trustee maximized the value of the Debtor’s assets, and in turn, the value 

that will be distributed to creditors.  Moreover, the sale insured the continued operation of the 

railroad in accordance with the public interest.  See 11 U.S.C. § 1165. 

Trustee’s Section 506(c) Surcharge Motion 

50. On May 7, 2014, with the assistance of BSSN, the Trustee filed the Motion for an 

Order Pursuant to 11 U.S.C. Sec. 506(c) Authorizing the Recovery of Expenses From Wheeling 

and Lake Erie Railway Co. or Its Collateral [Docket No. 854] seeking to surcharge Wheeling and 

its collateral for certain expenses directly related to the liquidation of Wheeling’s collateral 

pursuant to 11 U.S.C. § 506(c) (the “506(c) Surcharge Motion”). 

51. On June 10, 2014, Wheeling filed the Objection of Wheeling and Lake Erie 

Railway Company to Trustee’s Motion for an Order Pursuant to 11 U.S.C. § 506(c) Authorizing 

Recovery of Expenses Filed by Wheeling & Lake Erie Railway Company [Docket No. 949], 

arguing that the filing of the 506(c) Surcharge Motion was procedurally improper and that the 

Trustee was not entitled to relief as a matter of law.  This matter is now stayed, as set forth 

below.   

Case 13-10670    Doc 1842    Filed 11/09/15    Entered 11/09/15 18:48:29    Desc Main
 Document      Page 21 of 44



19 
 

Red Shield Acquisition LLC Adversary Proceeding 

52. On April 16, 2014, the Trustee filed a Complaint commencing adversary 

proceeding number 14-01006 against Red Shield Acquisition LLC for breach of a rail services 

agreement and failure to pay an outstanding debt owed to the Debtor [Docket No. 835]. 

53. On June 10, 2014, the Court entered an order staying the adversary proceeding 

pursuant to a settlement between the parties, whereby Red Shield Acquisition LLC agreed to 

make monthly payments in satisfaction of its debt. 

Wheeling Collateral Litigation; Wheeling Compromise 

54. On January 30, 2014, Wheeling filed the Motion to Enforce Cash Collateral 

Orders [Docket No. 603] arguing that the Trustee failed to escrow and turn over to Wheeling the 

proceeds of collection of all accounts receivable generated by the Debtor prior to the closing of 

the first of two separate financings with Camden National Bank.  On March 5, 2014, the Trustee 

filed the Trustee’s Objection to Wheeling & Lake Erie Railroad Company’s Motion to Enforce 

Cash Collateral Orders [Docket No. 707]. 

55. On July 10, 2014, the Trustee filed the Trustee’s Application to Compromise a 

Controversy with Wheeling & Lake Erie Railway Company [Docket No. 1011], setting forth an 

agreement between the Trustee and Wheeling (the “Wheeling Compromise”). Pursuant to the 

Wheeling Compromise, the parties agreed to: 

(a) Payment by the Trustee to Wheeling in partial satisfaction of its inventory 
collateral claim with respect to inventory sold in the Sale; 

(b) Payment by the Trustee to Wheeling in full satisfaction of its 45G Tax 
Claims, followed by the dismissal of the 45G Appeal; 

(c) a six (6) month stay of the Wheeling adversary proceeding, as well as all 
proceedings related to the 506(c) Surcharge Motion and the Motion to 
Enforce Cash Collateral Orders; and 

(d)  A lift of the automatic stay for Wheeling to enforce its rights in the 
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Debtor’s accounts receivable. 

56. On July 25, 2014, the Court entered the Order Approving Chapter 11 Trustee’s 

Motion for Order Approving Compromise and Settlement with Wheeling & Lake Erie Railway 

Company [Docket No. 1075]. 

Derailment Settlements 

57. The Trustee, the Monitor and MMA Canada worked collectively from the 

commencement of the cases to engage in settlement discussions with various parties identified as 

potentially liable for damages arising from the Lac-Mégantic derailment.  As detailed above, as a 

result of these negotiations, approximately twenty-five (25) entities or groups of affiliated 

entities entered into settlement agreements, whereby the released party will contribute settlement 

funds in exchange, inter alia, for a full and final release of all claims arising out of the 

derailment, including any claims for contribution and/or indemnity (including contractual 

indemnity) asserted by third parties, as well as the protection of a global injunction barring 

assertion of any derailment-related claims against the released parties.  The settlement funds 

constitute, as of the date hereof, approximately CAD$445,000,000.00.  Approximately, 

CAD$111,000,000 will be distributed to the WD Trust under the Trustee’s Plan.   

   The Canadian Plan Process and the Chapter 15 Proceedings 

58. On March 31, 2015, as coordinated with the Trustee, MMA Canada filed the 

CCAA Plan.  The Monitor and MMA Canada held information sessions on the CCAA Plan for 

creditors on May 27, 2015 and June 3, 2015, and on June 8, 2015 filed the Amended Plan of 

Compromise and Agreement.  The CCAA Plan provides for, among other things, treatment of 

derailment claims and for releases and injunctions substantially identical to those set forth in the 

Plan. 
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59. The meeting of creditors to vote on the CCAA Plan was held on June 9, 2015, and 

the creditors voted unanimously to accept the CCAA Plan.  Starting on June 17, 2015, the CCAA 

Court held a hearing to consider whether to sanction (i.e. confirm) the CCAA Plan; the Trustee 

attended and testified at such hearing.  The CCAA Plan was sanctioned by the CCAA Court on 

July 13, 2015.   

  Plan and Disclosure Statement 

60. During the Application Period, Trustee, with BSSN, devoted significant time to 

preparing the plan of reorganization and disclosure statement of the Debtor.  On March 31, 2015, 

the Trustee filed the Trustee’s Plan of Liquidation Dated March 31, 2015 [Docket No. 1384] and 

the Disclosure Statement with Respect to Trustee’s Plan of Liquidation Dated March 31, 2015 

[Docket No. 1385].  On May 18, 2015, the Trustee filed the Trustee’s Motion for an Order (I) 

Approving Proposed Disclosure Statement; (II) Establishing Notice, Solicitation and Voting 

Procedures; (III) Scheduling Confirmation Hearing; and (IV) Establishing Notice and Objection 

Procedures for Confirmation of the Plan [Docket No. 1432] (the “Disclosure Statement 

Motion”).  On July 7, 2015, the Trustee filed the Trustee’s First Amended Plan of Liquidation 

Dated July 7, 2015 [Docket No. 1495] and the First Amended Disclosure Statement with Respect 

to Trustee’s Plan of Liquidation Dated July 7, 2015 [Docket No. 1497].  

61. The Court held a hearing on the Disclosure Statement Motion on July 15, 2015.  

On July 16, 2015, the Trustee filed the Plan and the Revised First Amended Disclosure Statement 

for the Trustee's Plan of Liquidation Dated July 15, 2015 (the “Disclosure Statement”) [Docket 

No. 1535].  On July 17, 2015, the Court entered the Disclosure Statement Order.   On July 23, 

2015, the solicitation packages conforming to the requirements of the Disclosure Statement 
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Order were transmitted to creditors and parties-in-interest in accordance with the Disclosure 

Statement Order.   

62. On September 17, 2015, Prime Clerk, the Trustee’s noticing and solicitation 

agent, filed the voting certification, certifying, among other things, the results of the ballot 

tabulation for the votes to accept or reject the Plan.   

63. On October 9, 2015, this Court entered the Order Confirming Trustee’s Revised 

First Amended Plan of Liquidation Dated July 15, 2015 and Authorizing and Directing Certain 

Actions in Connections Therewith [Docket No. 1801].  As detailed above, confirmation resulted 

from the Trustee’s negotiation of settlement with all objecting parties. 

BASIS FOR REQUESTED RELIEF 

64. Section 330 of the Bankruptcy Code provides that “the court may award to a 

trustee . . . (A) reasonable compensation for actual, necessary services rendered . . . and, 

(B) reimbursement for actual, necessary expenses.”  11 U.S.C. § 330(a)(1).  Applications for 

such relief may be made “not more than once every 120 days. . . or more often if the court 

permits,” and “[a]fter notice and a hearing, the court may allow and disburse to such applicant 

such compensation or reimbursement.”  11 U.S.C. § 331.   

65. Bankruptcy Rule 2016(a) provides that a trustee must file an application for 

compensation and reimbursement containing “a detailed statement of (1) the services rendered, 

time expended and expenses incurred, and (2) the amounts requested.”  Fed. R. Bankr. P. 

2016(a).  Local Rule 2016-1(a)(5) also requires that each application “set forth with specificity 

all disbursements for which reimbursement is sought.”  D. Me. LBR 2016-1(a)(5).   
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66. “In determining the amount of reasonable compensation to be awarded to a 

trustee, the court shall treat such compensation as a commission, based on section 326.”  11 

U.S.C. § 330(a)(7).  Section 326 of the Bankruptcy Code states: 

In a case under chapter 7 or 11, the court may allow reasonable compensation 
under section 330 of this title of the trustee for the trustee’s services, payable after 
the trustee renders such services, not to exceed 25 percent on the first $5,000 or 
less, 10 percent on any amount in excess of $5,000 but not in excess of $50,000, 5 
percent on any amount in excess of $50,000 but not in excess of $1,000,000, and 
reasonable compensation not to exceed 3 percent of such moneys in excess of 
$1,000,000, upon all moneys disbursed or turned over in the case by the trustee to 
parties in interest, excluding the debtor, but including holders of secured claims. 
 

11 U.S.C. § 326(a).  Thus, the trustee’s commission under sections 326(a) and 330(a)(7) is 

calculated as follows: $1,250.00 of the first $5,000.00 disbursed; $4,500.00 of the following 

$45,000.00; $47,500.00 of the following $950,000.00; and 3% of any following sums. 

67. Consistent with this approach to calculating the commission, Local Rule 2016-

1(a)(4)(ii) requires that the Trustee state: (a) “the total funds received in the estate” and (b) “the 

amount of money disbursed and anticipated to be disbursed by the trustee to parties-in-interest 

(excluding the debtor) and a calculation of the maximum fee allowable under 11 U.S.C. § 326.”  

D. Me. LBR 2016-1(a)(4)(ii).  In that respect, attached hereto, collectively, as Exhibit A are the 

monthly operating reports filed by the Trustee with the United States Trustee’s office and the 

Court during the period from October 1, 2014 through September 30, 2015.10 

                                                            
10 The October monthly operating report will be filed as soon as possible.  “Disbursements” for purposes of section 
326(a) include amounts disbursed by the Trustee in the ordinary course of operating the Debtor’s business.  See, 
e.g., In re Orient River Investments, Ltd., 133 B.R. 729, 733 (Bankr. E.D. Pa. 1991) (Section 326(a) allows 
“disbursement made in actual operation of businesses to be included among the ‘moneys turned over. . . to parties in 
interest’ in calculating trustee’s fees.”); In re McNar, Inc., 120 B.R. 149, 154 (Bankr. S.D. Cal. 1990) (“. . . this 
court concludes that disbursements during the operation of the Chapter 11 to trade creditors and suppliers . . . should 
be counted in determining the § 326(a) statutory maximum available to a trustee . . .”); see also In re P.J. Keating 
Co., 205 B.R. 663, 667 (Bankr. D. Mass. 1997) (defining “disbursements” to include ordinary course operating 
disbursements in calculating UST fees, and citing Orient River).  “Disbursements” includes payments of 
administrative claims, including, professional fees.  See, e.g., Mohsen v. Wu (In re Mohsen), 506 B.R. 96, 105–06 
(N.D. Cal. 2013); Kristan v. Turner (In re Kristan), 2008 WL 8664765 at *1, n.4 (1st Cir. B.A.P., Dec. 15, 2008).  
Under the plain language of section 362(a), payments to secured creditors are also included.  11 U.S.C. § 326(a) 
(“. . . but including holders of secured claims”). 
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68. Notwithstanding the commission calculation methodology mandated above, 

Section 330 of the Bankruptcy Code provides that: 

In determining the amount of reasonable compensation to be awarded to . . . [a] 
trustee under chapter 11. . . [t]he court shall consider the nature, the extent, and 
the value of such services, taking into account all relevant factors including – 
 
(a) the time spent on such services; 

(b) the rates charged for such services; 

(c) whether the services were necessary to the administration of, or beneficial 
at the time at which the service was rendered toward the completion of, a 
case under this title; 

(d) whether the services were performed within a reasonable amount of time 
commensurate with the complexity, importance, and nature of the 
problem, issue, or task addressed; 

(e) with respect to a professional person, whether the person is board certified 
or otherwise has demonstrated skill and experience in the bankruptcy 
field; and 

(f) whether the compensation is reasonable based on the customary 
compensation charged by comparably skilled practitioners in cases other 
than cases under this title. 

11 U.S.C. § 330(a)(3) (emphasis supplied). 

69. Section 330(a)(7) was added to the statute by the Bankruptcy Abuse Prevention 

and Consumer Act of 2005 (“BAPCPA”).  Also, as part of BAPCPA, section 330(a)(3) was 

amended to exclude chapter 7, 12 and 13 trustees, and to apply only to chapter 11 trustees.  Since 

the passage of those amendments, courts have struggled to reconcile those sections, and section 

326(a), in determining the proper standard of review for compensation sought by chapter 7 and 

chapter 11 trustees.  In re Rowe, 2014 WL 1663329 at *1–3 (4th Cir., April 28, 2014); Hopkins v. 

Asset Acceptance LLC (In re Salgado-Nava), 473 B.R. 911, 916 (9th Cir. B.A.P. 2012). 

70. However, in a carefully reasoned opinion parsing and interpreting these sections, 

the Ninth Circuit Bankruptcy Appellate Panel, in Salgado-Nava, provided guidance as to the 
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reconciliation of these sections, both as to chapter 7 and chapter 11 trustees.  As to chapter 7 

trustees, noting the exclusion of such trustees from section 330(a)(3), the court held that 

“ . . . absent extraordinary circumstances, chapter 7 . . . trustee fees should be presumed 

reasonable if they are requested at the statutory rate [set forth in section 326(a)].”  473 B.R. at 

921.  The Fourth Circuit has embraced this holding in Rowe.  2014 WL 1663329 at *4 (4th Cir., 

April 28, 2014).  See also Mohns, Inc. v. Lanser, 522 B.R. 594 (E.D. Wis. 2015) (agreeing with 

Salgado-Nava and Rowe). 

71. In the case of a chapter 11 trustee, given the post-BAPCPA formulation of section 

330(a)(3), the presumption still applies, but the “extraordinary circumstances” exception is 

replaced with a different and more flexible test (given that chapter 11 trustees often operate 

businesses and that mechanical application of the commission percentages could create large, 

“windfall” commissions based entirely on the size of the business in large, “mega” cases).  The 

court stated that:   

if chapter 11 fees are at issue, the bankruptcy court may be called upon . . . to 
determine whether there exists a rational relationship between the amount of the 
commission and the type and level of services rendered.  In the case of a chapter 
11 trustee, this determination necessarily requires consideration of the § 330(a)(3) 
factors, and also ordinarily includes a lodestar analysis.   

Salgado-Nava, 473 B.R. at 921.  However, this does not change the fundamental presumption in 

favor of commission-based compensation for chapter 11 trustees: 

But bankruptcy courts still must keep in mind that tallying trustee time expended 
in performing services and multiplying that time by a reasonable hourly rate 
ordinarily is beyond the scope of a reasonableness inquiry involving 
commissions.  Simply put, a bankruptcy court that diminishes a trustee’s 
compensation from the statutorily-set rate errs if the only basis offered for this 
diminution is a lodestar analysis. 
   

Id.; see also In re McCombs, 436 B.R. 421, 444 (Bankr. S.D. Tex. 2010) (court should first look 

for “disproportionality or inequitableness” in judging reasonableness of trustee commission 
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rather than mechanically applying section 330(a)(3) factors); In re McKinney, 383 B.R. 490, 494 

(Bankr. N.D. Cal. 2008) (If the statutory maximum determined under section 326(a) is not 

“substantially disproportionate to the value of the services required from the trustee, the court 

should award the statutory maximum.”). 

72. This Court has wisely adopted the reasoning and holding of Salgado-Nava, at 

least in the context of chapter 7 trustee commissions.  In re Trask, 2013 WL 1397332 (Bankr. D. 

Me., April 5, 2013); In re Giger, 504 B.R. 286, 289 n.13 (Bankr. D. Me. 2014).  Other courts 

within the First Circuit have also embraced the reasoning and holding of Salgado-Nava.  See, 

e.g., In re Invent Resources, Inc., 2012 WL 5399616 (Bankr. D. Mass., Nov. 5, 2012); In re 

Wolverine Proctor & Schwartz, LLC, 2012 WL 3930360 (Bankr. D. Mass., Sept. 10, 2012).  

Indeed, as this Court held in Trask, applying the applicable rules of evidence governing the effect 

of statutory presumptions to section 330(a)(7):  “This presumption of reasonableness of the 

statutory commission shifts the burden to the objecting party to show extraordinary 

circumstances warranting a downward departure from the commission amount.”  Trask, 2013 

WL 1397332 at *1 (Bankr. D. Me., April 5, 2013).  The same result pertains in the case of a 

commission sought by a chapter 11 trustee (including a railroad trustee), with the “rational 

relationship” test substituted for the “extraordinary circumstances” exception applicable in 

chapter 7 cases.   

Calculation of the Trustee’s Commission Under 11 U.S.C. §§ 326(a) & 330(a)(7) 

73. Accordingly, the starting point with respect to this Application is the calculation 

of the Trustee’s commission under sections 326(a) and 330(a)(7). The Trustee made ordinary 

course disbursements in operating the railroad, disbursements in connection with the closing of 

the sale of the Debtor’s assets, and a distribution of the proceeds of the sale (as well as the U.S. 
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estate’s share of the proceeds of the Traveler’s settlement and the 45G proceeds).11 The Trustee 

will also distribute (U.S.)$85,576,004.60 to the WD Trust from the proceeds of the settlements, 

and will make additional payments to the FRA on its secured claims and with respect to 

administrative expenses, including, without limitation, professional fees, resulting in aggregate 

distributions since the start of the case of $117,802,770.01.  The distribution calculation is set 

forth on Exhibit B to this Application.  This results in a total commission due of $3,557,333.10.  

Pursuant to the Consent Order on Chapter 11 Trustee’s Application for Allowance of Interim 

Compensation [Docket No. 966], the Trustee was allowed, on an interim basis, $600,000.00 with 

respect to the First Fee Application; however, all rights with respect to any amounts requested in 

the First Fee Application were reserved.  As such, after applying the payment received in the 

amount of $600,000.00 and the amount allowed pursuant to the Order Granting Second 

Application of Trustee, Robert J. Keach, for Allowance and Payment of Compensation and 

Reimbursement of Expenses for the Period August 21, 2013 Through September 30, 2014 

[Docket No. 1252], $208,951.29, the Trustee requests allowance of the remaining commission 

due in the amount of $2,748,381.81. 

74. When computing the statutory commission in the context of an interim fee 

request, “it is reasonable to assume that the bulk of the funds received . . . will ultimately be 

disbursed to parties in interest,” and, therefore, an interim fee allowance may be “based upon the 

sums on hand.”  In re Bank of New England Corp., 134 B.R. 450, 466 (Bankr. D. Mass. 1991).    

See also McCombs, 436 B.R. at 442, n.20 (“the trustee may receive interim compensation based 

on [sale proceeds] that are to be disbursed to [secured creditors] or the Debtor’s unsecured 

creditors upon resolution of the Adversary Proceeding on appeal.”); In re Monus, 210 B.R. 541, 

                                                            
11 Attached hereto collectively as Exhibit A are the monthly operating reports (“MOR’s”) filed by the Trustee 
through September 30, 2015.  The October MOR will be filed as soon as possible. 
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544 (Bankr. N.D. Ohio 1997) (interim compensation may be based on fees collected by trustee 

which will surely be disbursed).   

The Trustee’s Requested Fees and Expenses Are Reasonable and Comply with  
11 U.S.C. § 326, 330(a)(7) and D. Me. LBR 2016-1(a)(4) 

 
75. As summarized above, during the Application Period, the Trustee provided 

essential services to the estate and the services provided by the Trustee have benefited the estate.  

Copies of the chronological time entries of the Trustee for the period of August 21, 2013 through 

September 30, 2014 are attached as Exhibit C.  Copies of the chronological time entries of the 

Trustee for the period of October 1, 2014 through October 31, 2015 are attached as Exhibit D.12  

These entries contain descriptions of the services rendered by the Trustee to the Debtor, the time 

it took to render such services, and the date the services were rendered, and are broken down by 

category of service.  If based purely on an hours times rate basis, if billed at the Trustee’s normal 

hourly rate, the value of such services billed for August 21, 2013 through October 31, 2015 

would be $1,493,907.00.13   

76. As noted above, the commission amount of $3,557,333.10 is presumptively 

reasonable.  Salgado-Nava, supra; Trask, supra.  Using the test articulated in Salgado-Nava, there 

is also clearly a “rational relationship” between the commission amount and the value and extent 

of the services rendered by the Trustee, and the commission sought is not “disproportionate” to 

the value and extent of such services, or the benefit conferred thereby. 

77. Indeed, an examination of the factors set forth in section 330(a)(3), apart from 

merely the lodestar calculation set forth in 330(a)(3)(A), (B), reveals the reasonableness of the 

                                                            
12 The narrative summary set forth above is, of course, a partial statement regarding the Trustee’s services; a 
comprehensive recitation of all time spent by the Trustee during Case is attached as Exhibits C–D.   
13 This amount consists of $529,925.50 for the period of August 21, 2013 through April 30, 2014, $258,667.50 for 
the period of May 1, 2014 through September 30, 2014, and $695,314.00 for the period of October 1, 2014 through 
October 31, 2015.  As detailed below, however, a traditional lodestar analysis would result in this amount being 
increased by a multiplier of between 2.0 and 3.0.  
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commission sought.  The section 330(a)(3) factors are often described as shorthand for the so-

called “Johnson” factors.   In Johnson v.  Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir. 

1974), the Fifth Circuit set forth the following factors to be considered in awarding a reasonable 

fee:  (a) time and labor involved; (b) novelty and difficulty of the questions; (c) skill requisite to 

perform the legal services properly; (d) the preclusion of other employment due to acceptance of 

the case; (e) customary fees in similar cases in the community; (f) the contingent versus fixed 

nature of the fee; (g) time limitation imposed by the client or circumstances; (h) the amount 

involved and results obtained; (i) the experience, reputation and ability of the attorney(s); (j) the 

undesirability of the case; (k) the nature and length of the professional relationship with the 

client; and (l) awards in similar cases, within or without the Circuit.  Id. at 717–19. 

78. In this Case, the Trustee has devoted over 2,828.3 hours to the service of the 

estate since the date of his appointment.  The Case has involved novel issues, in some cases 

unique, unprecedented issues, involving, inter alia, the application of section 1171(a) in a mass-

accident context and cross-border insolvency, as well as cutting edge issues relative to 28 U.S.C. 

§ 157(b)(5), plan releases and injunctions, and plan confirmation.  Settlements were negotiated 

with twenty-five defendant groups in two countries, and coordinated with three classes of 

plaintiffs, the U.S. wrongful death plaintiffs’ counsel, the Quebec Class Action Plaintiffs, and the 

Quebec government.  These issues, and others, have required considerable skill and expertise.  

The Trustee’s fees, at the time of appointment, were highly contingent; had settlements or 

judgments not been obtained, there would be no funds for payment.   The entire Case has 

involved short time limits and a continuous element of crisis-management, as the Trustee, with 

others, raced to obtain financing and then to sell the assets before operating capital was 

exhausted.  Despite considerable challenges, financing was raised, Canadian service was 
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restored, and the sale was accomplished.  The settlements obtained for the benefit of the victims 

of the Derailment are unprecedented.  In the Trustee’s over thirty years of experience as an 

insolvency professional, no other case has presented a more challenging environment.14 

79. The services performed by the Trustee and summarized herein were necessary and 

appropriate to the administration of the estate, were in the best interests of the estate, and were 

provided without unnecessary duplication of effort or expense incurred by other professionals 

and paraprofessionals employed by the Trustee.15  The services were performed with expedition 

and in an efficient manner.  Compensation for these services as requested at the commission 

amount is commensurate with the complexity, importance, and nature of the problems, issues, or 

tasks involved, and the amount sought is rationally related to the value of the services.  

Application of the Lodestar Analysis Establishes a Rational Relationship Between the 
Commission Sought and the “Lodestar” Value of the Trustee’s Services 

 
80. Indeed, while trustee commissions that exceed a pure lodestar calculation based 

on the trustee’s hours times his hourly rate are not to be treated as fee enhancements, and basing 

trustee commission on the lodestar amount is error, Salgado-Nava, supra, any differential 

between the commission sought by the Trustee and a pure lodestar calculation could be justified 

on that basis, because a lodestar analysis would produce a multiplier or enhancement.   In re 

Public Service Co. of N.H., 160 B.R. 404, 451 (Bankr. D. N.H. 1993); see also In re Bank of 

New England Corp., 484 B.R. 252, 283 (Bankr. D. Mass 2012) (trustee awarded difference 

between lodestar amount and section 326(a) amount⎯an increase of over $1 million – in light of 

quality of services, benefit to estate, and lack of interim payments resulting in delay in payment); 

In re Public Service Co. of New Hampshire, 138 B.R. 660, 663 (Bankr. D. N.H. 1992) 

                                                            
14 A detailed analysis of the application of the Johnson (and §330(a)(3)) factors is set forth below. 
15 Although the Trustee has often performed as his own counsel in the case, none of the Trustee’s time is included in 
the fee application of BSSN. 
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(enhancements to compensate for payment delay).  The results in the Case are extraordinary, and 

the entirety of the Case was uniquely challenging.   

81. In the First Circuit, the lodestar approach is the standard applied by courts when 

reviewing applications for hourly compensation by professionals: 

The lodestar is calculated by multiplying the number of hours reasonably incurred by the 
applicant by a reasonable hourly rate.  After the lodestar is determined, the court may 
adjust the lodestar upward or downward based upon consideration of other factors, 
including the result or benefit to the Debtor’s estate of the services performed by the 
professional seeking compensation, if this has not already been considered in determining 
the lodestar. 
 

In re Narragansett Clothing Co., 210 B.R. 493, 497–98 (B.A.P. 1st Cir. 1997) (emphasis 

supplied); see also In re Casco Bay Lines, Inc., 25 B.R. 747, 755 (B.A.P. 1st Cir. 1982) (“The 

lodestar fee-setting inquiry begins with the calculation of the lodestar: the number of hours 

reasonably expended on the case multiplied by a reasonable hourly rate.”).  The determination of 

a reasonable hourly rate requires consideration of the Johnson factors.  Casco Bay Lines, 25 B.R. 

at 755.  As noted above, the Johnson factors include:  

(1) the time and labor required; (2) the novelty and difficulty of the questions presented 
by the case; (3) the skill required to perform the legal service properly; (4) the preclusion 
of other employment by the attorney due to acceptance of the case; (5) the customary fee 
for similar work in the community; (6) whether the fee is fixed or contingent; (7) time 
pressures imposed by the client or the circumstances; (8) the amount involved and results 
obtained as a result of the attorney’s services; (9) the experience, reputation, and ability 
of the attorney; (10) the “undesirability” of the case; (11) the nature and length of the 
professional relationship with the client; and (12) awards in similar cases.  
 

In re Claudio, 459 B.R. 500, 512 (Bankr. D. Mass. 2011) (listing factors from Johnson v. 

Georgia Highway Express, Inc., 488 F.2d 714, as adopted by King v. Greenblatt, 560 F.2d 1024 

(1st Cir. 1977)).  In the bankruptcy context, some of these factors may be more relevant than 

others.  See Casco Bay Lines, 25 B.R. at 755 (“The determination of a reasonable hourly fee in a 

bankruptcy case requires consideration of some, if not all of the following Johnson criteria: the 
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customary hourly fee (5), the level of skill necessary to perform the services (3), whether the fee 

is fixed or contingent (6), time limitations (7), the amount to be obtained (8), the reputation of 

the attorneys (9) and the undesirability of the case (10).”).  Furthermore, in the bankruptcy 

context, the Johnson factors must to be supplemented by other relevant factors.  In re Vista 

Foods USA, Inc., 234 B.R. 121, 131 (Bankr. W.D. Okla. 1999) (“[A]s the Johnson factors 

obviously do not cover all the possible elements which could determine a reasonable fee, this 

decision should not be construed to limit any analysis to only these factors.”).  Such factors 

include: value to the estate and effect on the creditors.  Id. at 131–32; see also Matter of First 

Am. Health Care of Georgia, Inc., 212 B.R. 408, 416 (Bankr. S.D. Ga. 1997) (noting that “each 

case which has allowed enhancement has presented at [least] one of the following factors: 1) 

Unique and unforeseen obstacles placed in counsels’ path which were not foreseen at the time 

they were retained . . . or 2) Results which far exceeded reasonable expectations at the outset of 

the case  . . . .”); In re Gencor Indus., Inc., 286 B.R. 170, 179–80 (Bankr. M.D. Fla. 2002) (“In 

considering fee enhancements in a bankruptcy case, courts should examine the way the attorney 

worked to maximize the value of assets in the case and to increase distributions to all classes of 

creditors.  An attorney’s ability to overcome unique and unforeseen obstacles also is relevant. 

Other important factors to consider include whether the results far exceeded the initial 

expectations and whether the party paying the fee consents to the additional payment.”).   

82. Accordingly, in this Case, if the lodestar analysis were applicable the Trustee 

would be entitled to an upward adjustment to the base lodestar amount based on the relevant 

factors, including the Johnson factors, as examined in the following paragraphs.   
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The amount involved and results obtained as a result of the Trustee’s services and results which 
far exceeded reasonable expectations at the outset of the case. 
 

83. Some courts find the eighth Johnson factor, results obtained, to be most 

important.  See Gencor Indus., 286 B.R. at 178.  “If the results obtained were exceptional, then 

some enhancement of the lodestar is appropriate.”  Id.; see also In re Covad Commc’ns Grp., 

Inc., 292 B.R. 31, 32 (D. Del. 2003) (awarding a $1 million enhancement where the 

reorganization was “remarkable”); In re Elmendorf Bd. Corp., 57 B.R. 580, 586 (Bankr. D.N.H. 

1986) (awarding a fee enhancement where, among other factors, the “reorganization was 

successful far beyond any prospects for success that existed at the time the case was filed . . . , 

and more importantly at the time the trustee was appointed”).  In the bankruptcy context, value to 

the estate could be considered as included in results obtained.   Vista Foods USA, 234 B.R. at 

131.   

In a traditional suit, the eighth Johnson factor would generally focus on whether one of 
the adversarial parties prevailed. In a bankruptcy case, one of the goals is not necessarily 
to prevail over an adversary, but to maximize the assets of the estate for the benefit of all 
the creditors. This can be accomplished with or without the use of the subordinate 
adversary proceeding within the bankruptcy case.  
 

Id.; see also Gencor Indus., 286 B.R. at 179 (“In considering fee enhancements in a bankruptcy 

case, courts should examine the way the attorney worked to maximize the value of assets in the 

case and to increase distributions to all classes of creditors.”)   

84. In this Case, the Trustee has achieved a remarkable result and has maximized 

value for the creditors, particularly the victims of the Derailment (including those with a section 

1171(a) priority under the Bankruptcy Code).  Most notably, the Trustee was able to secure 

Settlement Agreements with approximately twenty-five entities or groups resulting in a 

Settlement Funds of approximately CAD$445 million.  Through the Plan, Wrongful Death 

Claimants will receive over CAD$111 million.  The Plan provides for distributions to holders of 
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Administrative Expense Claims, Secured Claims, Priority Tax Claims, Priority Claims, 

Subordinated Claims and General Unsecured Claims against the estate.  The results achieved are 

particularly impressive given the complex issues involved and the status of the Debtor at the time 

of the Trustee’s appointment.  At the outset of the Case, the Case appeared to be administratively 

insolvent.  The estate had a questionable claim to a $25 million insurance policy, assets with a 

saleable value of less than $15 million and estimated claims against the estate exceeding one 

billion dollars.  The railroad’s operations were suspended in Canada and a sale of the Debtor’s 

rail system was not possible without restoration of service to Canadian customers.  There was no 

equity in the assets to be used to finance operations.  Through the efforts of the Trustee, 

financing was raised, Canadian rail service was restored, and the Sale was accomplished.  

Through the efforts of the Trustee, working with others, the Settlement Fund was created.   

85. Furthermore, the Trustee is responsible for the results obtained.  Bankruptcy 

courts have founds that fee enhancements are particularly appropriate when successful results 

can be attributed directly to the efforts of particular professionals.  See Gencor Indus., 286 B.R. 

at 180 (“It was solely through the efforts and skill of Pachulski’s attorneys that they convinced 

the debtor’s management to agree to pursue relief in a Chapter 11 reorganization case and to 

agree to a stipulation that benefited all major creditor groups.”); In re Blue Coal Corp., 206 B.R. 

721, 722 (Bankr. M.D. Pa. 1997) (“But for the efforts of Attorney John Doran in placing the 

Blue Coal Corporation into involuntary bankruptcy, it would have been extremely unlikely that 

the prepetition creditors of that company would have ever seen a dime of payment.”).  In this 

Case, the Trustee was responsible for creating value for creditors, including through the 

development of a strategy to implement and fund the Settlement Fund, but also in connection 

with the restoration of Canadian service which enabled the sale of the assets.  
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Unforeseen Obstacles 

86. An upward adjustment may be justified where the professionals encountered 

obstacles that could not have been foreseen at the outset of the appointment or engagement.  First 

Am. Health Care of Georgia, 212 B.R. 416; see also Gencor Indus., 286 B.R. at 179 (“An 

attorney’s ability to overcome unique and unforeseen obstacles also is relevant.”).   

87. In this case, multiple unique and unforeseen obstacles existed, and continued to 

emerge as the case progressed.  The unique challenge of applying section 1171(a) in a mass tort 

context was without precedent in the history of U.S. railroad restructurings.  The regulatory and 

political environment, in Canada and the U.S., following the Derailment, presented unique 

problems in connection with restoration of service and sale of the assets.  Both created 

unprecedented obstacles to financing operations.  In addition, a settlement and a plan of 

reorganization premised on third party releases and channeling injunctions had never been done 

in a railroad case, and in only a few liquidation cases.  The need for cross-border coordination 

and integration of effort also created huge challenges, but no plan was possible, and no 

settlement fund would result, without such coordination. 

Risk of nonpayment. 

88. The risk that fees would not be paid is a relevant factor.  See In re Elmendorf Bd. 

Corp., 57 B.R. at 586 (“[E]ven if the premium fees on these applications must be supported 

simply on the ‘risk of no payment’ factor, it is now recognized in this circuit that such factor 

does in a proper case justify the enhanced fee.”); In re Cedic Dev. Co., 219 F.3d 1115, 1116–17 

(9th Cir. 2000) (reinstating a bankruptcy court judgment that awarded a fee enhancement based 

on the finding that the hourly rate did “not take into account the results obtained and/or the risk 
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of nonpayment”);  Blue Coal Corp., 206 B.R. at 728 (finding that where “attorneys’ fees were 

significantly at risk” that factor favored an enhancement).     

89. In this Case, the Trustee’s fees, at the time of appointment, were highly 

contingent.  It was only through his efforts that a carve-out for administrative expenses was 

established; had a carve-out16 not been approved and, later, settlements not been obtained, there 

would be no funds for payment of any professional fees.  Following the sale, all of the Trustee’s 

and his firm’s efforts were performed completely⎯as a practical matter⎯on a contingent fee 

basis.17 

The time and labor required.  

90. The first Johnson factor is the time and labor required.  In this Case, the Trustee 

has devoted over 2,828.3 hours to the service of the estate since the date of his appointment.  The 

time and effort by the Trustee represents a significant portion of his practice for the last three 

years, and almost seventy percent of his billable hours in the last year.     

The novelty and difficulty of the questions presented by the case and the skill required to perform 
the services properly.   
 

91. The second and third Johnson factors are related: the novelty and difficulty of the 

questions presented in the case, and the skill required to perform the service properly.  This Case 

has involved novel issues, in some cases unique, unprecedented issues, involving, the application 

of section 1171(a) in a mass-tort context, coordination of a cross-border railroad reorganization, 

                                                            
16 In September 2013, the Trustee negotiated a carve-out stipulation (the “Carve-Out”) with the Federal Railroad 
Administration (the “FRA”), which provided a means of administering the Debtor’s case without diminishing the 
possible return to the victims of the Lac-Mégantic derailment.  The Carve-Out was approved by the Court on 
October 18, 2013, and funded from the proceeds of the FRA’s otherwise unassailable first-priority lien in the 
Debtor’s assets, resulting in a reduction of the lien and the underlying claim [Docket No. 392].  Without the 
Trustee’s efforts and the Carve-Out, the Debtor’s case could not have been effectively administered, to the detriment 
of all creditors, the state and regional economies, and, most of all, the Derailment victims. 
17 Indeed, the proper comparison to the section 326 commission is not the lodestar amount as enhanced but rather 
the contingent fee amount typically paid to plaintiff’s counsel.  Such amount would be not less than one-third of the 
settlement amounts. 
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as well as cutting edge issues relative to the use of 28 U.S.C. § 157(b)(5), plan releases and 

injunctions in the context of a liquidating railroad case, and unique issues relative plan 

confirmation in the context of two integrated cross-border plans.  Negotiating settlements with 

twenty-five defendant groups and three diverse groups of plaintiffs took unusual diplomacy and 

relentless effort.  These issues, and others, have required considerable skill and expertise.   

92. Of the novel issues raised by this Case, of particular note are the issues of the 

third-party plan releases and injunctions in this unprecedented context.  The third-party releases 

and injunctions built into the Plan were critical for the success of the Plan and the distributions 

therein. See Trustee’s Memorandum of Law in Support of, and Omnibus Reply to Objections to, 

Confirmation of Trustee’s Revised First Amended Plan of Liquidation Dated July 15, 2015 

[Docket No. 1684], at 53–60.   

The experience, reputation, and ability of the professional.  

93. The ninth Johnson factor is the experience, reputation and ability of the 

professional.  The Trustee is a nationally recognized attorney with almost thirty-five years of 

bankruptcy experience.  In addition to this Court, the Trustee has appeared before the United 

States Courts of Appeals for the First and Seventh Circuits and the bankruptcy courts in the 

Districts of Delaware, Eastern District of Pennsylvania, Massachusetts, New Hampshire, Central 

District of California, Middle District of Florida, Middle District of Louisiana and the Southern 

and Eastern Districts of New York, in Chapter 11 cases of various sizes, including national 

“mega” cases.  The Trustee has also appeared as a panelist on national bankruptcy, lender 

liability, and creditors’ rights programs, and is the author of several articles on bankruptcy and 

creditors’ rights.  The Trustee is a Fellow of the American College of Bankruptcy, and a member 
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of the American Bankruptcy Institute, where he served as President from 2009–2010 and, most 

recently, as co-chair of the Commission to Study the Reform of Chapter 11.  

The preclusion of other employment due to acceptance of the case.  

94. As noted above, the Trustee has devoted over 2,828.3 hours to the service of the 

estate since the date of his appointment.  This Trustee has contributed significant time and effort 

to this Case and this Case has represented a considerable portion of the Trustee’s total caseload 

during that period.  In the past year, the case was more than seventy percent of the Trustee’s 

billable hours.  Because of the time, effort and attention required, the Trustee certainly was 

precluded from other employment during this time.   

The “undesirability” of the case.  

95. The tenth Johnson factor is “undesirability” of the case.  As discussed above, 

there was substantial risk of nonpayment.  At the outset, the Case appeared to be administratively 

insolvent.  It was clear at the time of his appointment that the Case would take significant time 

and resources of the Trustee.     

Time pressures imposed by the circumstances.  

96. The seventh Johnson factor is the time pressure imposed by the circumstances.  

The entire case has involved short time limits and a continuous element of crisis-management.  

In the first year of the case, in particular, the Trustee, with others, raced to obtain financing and 

then to sell the assets before operating capital was exhausted.  The simple need to get 

compensation to victims as soon as possible has driven efforts in this case from the outset.   

Awards in similar cases.  

97. The final Johnson factor looks to fees awarded in similar cases.  Again, the proper 

comparison here may be to contingent fee cases where the standard rate is at least one-third of 

Case 13-10670    Doc 1842    Filed 11/09/15    Entered 11/09/15 18:48:29    Desc Main
 Document      Page 41 of 44



39 
 

recoveries.  Even applying the lodestar, after applying relevant upward adjustment factors, courts 

have awarded fees based on a range of multipliers.  See Commercial Finish Group, Inc. v. 

Milbank, 2003 WL 22038328 (N.D. Tex. Aug. 29, 2003) (1.4 multiplier); In re Miniscribe Corp., 

309 F.3d 1234 (10th Cir. 2002) (multiplier of 2.57); In re El Paso Refinery, L.P., 257 B.R. 809 

(Bank. W.D. Tex. 2000) (1.495 multiplier); Vista Foods, 234 B.R. at 134–35 (2.35 multiplier); In 

re Chary, 201 B.R. 783 (Bank. W.D. Tenn. 1996) (1.607 multiplier); Public Service Co. of N.H, 

160 B.R. 404 (court awarded examiner a 1.75 multiplier and financial advisor almost a 1.5 

multiplier); In re Farah, 141 B.R. 920 (Bank. W.D. Tex. 1992) (2.0 multiplier); In re Southern 

Merchandise Distrib. Inc., 117 B.R. 725 (Bankr. S.D. Fla. 1990) (awarding 1.31 multiplier for 

successfully bringing routine preference action and noting with approval case awarding 1.5 

multiplier); In re Churchfield Mgmt. and Invest. Corp., 98 B.R. 838 (Bankr. N.D. Ill. 1989) (1.5 

multipliers to each of two class action counsel and 2.0 multiplier to trustee’s counsel for 

negotiating settlement); In re Powerline Oil Co., 71 B.R. 767 (5th Cir. BAP 1986) (multiplier of 

1.5); In re Elmendorf, 57 B.R. 580 (1.5 multiplier to counsel for creditors’ committee and 1.75 

multiplier to trustee); In re Bolton Hall Nursing Home, 40 B.R. 657 (Bank. D. Mass. 1984) (1.66 

multiplier); In re Bible Belt Deliverance Evangelistic Church, 39 B.R. 768 (Bank. E.D. Pa. 1984) 

(1.98 multiplier); In re Warrior Drilling and Engineering Co., Inc., 9 B.R. 841 (Bankr. W.D. Ala. 

1981) (2.0 multiplier, however, unclear whether applied to all or portion of fees).    

98. In this Case, given the unique, unprecedented challenges of the case and the 

results obtained, any multiplier would necessarily be on the higher end of the range, somewhere 

between 2.0 and 3.0.  Applying a 2.5 multiplier would produce a lodestar-based outcome of 

$3,734,767.50 (2.5 x $1,493,907.00).  A 2.0 multiplier would result in an award of 

$2,987,814.00.  Accordingly, using the analysis suggested by Salgado-Nava Court, the 
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commission awarded to the Trustee under sections 326 and 330(a)(7) is not out of proportion to, 

and does not lack a rational relationship to, a likely lodestar-based fee award.  The maximum 

commission generated by section 326 is thus a proper and reasonable fee award to the Trustee.18 

Expenses 

99. Local Rule 2016-1(a)(5)(i) establishes a Standard Maine Expense Level List (the 

“SMELL”), which identifies standard levels of reimbursement for commonly occurring 

expenses, “subject to an applicant requesting reimbursement at other levels upon proof that the 

reimbursement levels set by in the SMELL are inadequate in view of the applicant’s actual 

costs.”  D. Me. LBR 2016-1(a)(5)(i).  A detailed itemization of all of the out-of-pocket expenses 

incurred by the Trustee in the course of providing services to the Debtor during the period from 

October 1, 2014 to October 31, 2015 is set forth in Exhibit D attached hereto.  These expenses, 

which total $13,453.73, are in compliance with the SMELL or are based on the Trustee’s actual 

costs, as required by Local Rule 2016-1(a)(5). 

                                                            
18 By way of an additional comparison, the total commission for the case divided by the Trustee’s total billable 
hours ($3,557,333.10 ÷ 2,828.3) generates an effective hourly rate of $1,257.76 per hour.  This hourly rate is 
comparable to national –level chapter 11 or similar specialists of comparable experience.  Cases of this type would 
normally be overseen by just such counsel.  Below is a chart of certain senior partner rates for national bankruptcy 
firms derived from recent fee applications: 

Professional Top Partner Hourly Rate Year

Cleary Gottlieb Steen & Hamilton LLP $1,210.00 2015

King & Spalding LLP $1,230.00 2015

Skadden, Arps, Slate Meagher & Flom 
LLP 

$1,350.00 2015

$1,220.00 2014

Weil Gotshal & Manges LLP $1,250.00 2015
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NOTICE 

100. The Trustee has provided the office of the U.S. Trustee with a copy of this 

Application in accordance with Bankruptcy Rule 2016(a). 

CONCLUSION 

WHEREFORE, the Trustee requests that this Court enter an order (a) awarding the 

Trustee the amount of $2,748,381.81 as additional commission under section 330(a)(7) and as 

compensation for reasonable and necessary professional services rendered by the Trustee and 

$13,453.73 for actual and necessary expenses incurred by the Trustee on behalf of the estate for a 

total award of $2,761,835.54; (b) authorizing and directing the payment of the sum of 

$2,761,835.54 to the Trustee; (c) finding that the award to the Trustee is reasonable and in 

compliance with the Bankruptcy Code, Bankruptcy Rules, and Local Rules, and (d) granting the 

Trustee such other and further relief as this Court deems just and equitable.  

 
Dated:  November 9, 2015 ROBERT J. KEACH, 
 CHAPTER 11 TRUSTEE OF MONTREAL  

MAINE & ATLANTIC RAILWAY, LTD.  
 

By his attorneys: 
 

/s/ Sam Anderson      
D. Sam Anderson, Esq. 
Bodie B. Colwell, Esq.  
BERNSTEIN, SHUR, SAWYER & NELSON, P.A. 
100 Middle Street 
P.O. Box 9729 
Portland, ME 04104 
Telephone: (207) 774-1200 
Facsimile: (207) 774-1127 
sanderson@bernsteinshur.com 
bcolwell@bernsteinshur.com 
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Trustee Distribution Montreal, Maine Atlantic Railway, Ltd. 
Case No. 13-10670

Disbursements: Per MOR's
Aug'13 343,820.78          
Sept 868,609.36          
Oct 913,976.73          
Nov 1,487,701.00       
Dec 1,965,144.67       
Jan '14 1,917,350.60       
Feb 1,235,411.56       
Mar 1,381,348.97       
April 1,463,148.39       
May 6,874,459.09       
June 3,810,999.38       
July 1,302,180.74       
Aug 2,458,861.85       
Sept 167,029.96          
Oct 157,342.96          
Nov 1,039,459.84       
Dec 62,258.95            
Jan '15 40,687.02            
Feb 7,632.85              
Mar 3,396.60              
April 9,589.85              
May 82,038.23            
June 1,521.17              
July 125,965.17          
Aug 34,766.75            
Sept 12,601.83            
Thru 10/9 462,618.41          

Funds on hand Exchange Rate for CAD
TD Account at 10/9 299,485.45          
BSSN Escrow Acct 2,065,631.22       
CIBC Acct at 10/9 CAD 88,200.73 0.76943 122,434.50          
Adminstrative Fund /Professional Fees 1,509,291.53       
Wrongful Death CAD 111,220,000.00 0.76943 85,576,004.60    

Sum of Distributions 117,802,770.01  % Fee
(5,000.00)             25.0% 1,250.00             

(45,000.00)           10.0% 4,500.00             
(950,000.00)         5.0% 47,500.00           

116,802,770.01  3.0% 3,504,083.10      
3,557,333.10      

Prior Payments (808,951.29)
Current Trustee Fee 2,748,381.81      
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 
ORDER GRANTING THIRD APPLICATION OF TRUSTEE, ROBERT J. KEACH, FOR 

ALLOWANCE AND PAYMENT OF COMPENSATION AND REIMBURSEMENT OF 
EXPENSES FOR THE PERIOD AUGUST 21, 2013 THROUGH OCTOBER 31, 2015 

 
This matter having come before the Court on the Third Interim Application of Trustee, 

Robert J. Keach, for Allowance and Payment of Compensation and Reimbursement of Expenses 

for the Period August 21, 2013 Through October 31, 2015 (the “Fee Application”), and after 

proper notice to all creditors and other parties-in-interest, the Court having independently 

reviewed the Fee Application, it is hereby ORDERED, ADJUDGED, and DECREED as 

follows: 

1. The Fee Application is granted. 

2. In relation to the Application Period and, pursuant to 11 U.S.C. § 331, Robert J. 

Keach, the chapter 11 trustee, is allowed compensation in the aggregate amount of 

$2,761,835.54, including a commission pursuant to 11 U.S.C. § 330(a)(7) in the amount of 

$2,748,381.81 and reimbursement of expenses in the amount of $13,453.73.1  

 

 

                                                            
1 Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Fee Application.  
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3. The compensation and expenses for the Compensation Period are hereby awarded 

on an interim basis in accordance with the applicable sections of the Bankruptcy Code, the 

Federal Rules of Bankruptcy Procedure, and this Court’s local rules.  

 
 
 
Dated:      ______________________________________ 
      The Honorable Peter G. Cary 

Chief Judge, United States Bankruptcy Court 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 
 

NOTICE OF HEARING 
 

 Robert J. Keach, the chapter 11 trustee (the “Trustee”), has filed a Third Interim 
Application of Trustee, Robert J. Keach, for Allowance and Payment of Compensation and 
Reimbursement of Expenses for the Period August 21, 2013 Through October 31, 2015 (the 
“Application”).  A hearing on the Application is set to take place at the United States 
Bankruptcy Court, 537 Congress Street, Portland, Maine on December 8, 2015 at 9:00 a.m. 
(the “Hearing”).   
 
 By the Application, the Trustee seeks a total amount of $2,761,835.54, which includes 
$2,748,381.81 for payment of a commission pursuant to 11 U.S.C. §§ 326 and 330(a)(7) and 
$13,453.73 for reimbursement of expenses incurred during the period from August 21, 2013 
through October 31, 2015 (the “Compensation Period”).  The Trustee seeks an order 
authorizing and approving this compensation for the fees and expenses incurred during the 
Compensation Period on an interim basis.  The Application is the third interim fee application 
filed by the Trustee.   
 
 On May 12, 2014, the Trustee filed the First Interim Fee Application of Trustee, Robert 
J. Keach, for Allowance and Payment of Compensation and Reimbursement of Expenses for the 
Period August 21, 2013 Through April 30, 2014 [Docket No. 783] (the “First Fee 
Application”).  With respect to the First Fee Application which covered the period of August 
21, 2013 through April 30, 2014, the court awarded the Trustee fees in the amount of 
$600,000.00 and expenses in the amount of $8,275.28.   
  

On October 24, 2014, the Trustee filed the Second Interim Fee Application of Trustee, 
Robert J. Keach, for Allowance and Payment of Compensation and Reimbursement of 
Expenses for the Period August 23, 2013 Through September 30, 2014 [Docket No. 1170] (the 
“Second Fee Application”).  With respect to the Second Fee Application which covered the 
period of August 21, 2013 through September 30, 2014, the court awarded the Trustee fees in 
the amount of $208,951.29 and expenses in the amount of $13,270.87.   
 
 Your rights may be affected.  You should read these papers carefully and discuss 
them with your attorney, if you have one in this bankruptcy case.  If you do not have an 
attorney, you may wish to consult one. 
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 If you do not want the court to approve the Application, or if you want the court to 
consider your views on the Application, then on or before December 1, 2015, you or your 
attorney must file with the court a written response explaining your position.  If you are not able 
to access the CM/ECF Filing System, your response should be served upon the Court at: 
 

Alec Leddy, Clerk 
United States Bankruptcy Court 

202 Harlow Street 
Bangor, Maine 04401 

 
-and- 

 
Robert J. Keach, Esq. 

Bernstein, Shur, Sawyer & Nelson, P.A. 
100 Middle St., PO Box 9729 
Portland, Maine 04104-5029 

 
 If you have to mail your response to the Court for filing, you must mail it early enough 
so that the Court will receive it on or before the date stated above. 
 
 If you or your attorney do not take these steps, the Court may decide that you do not 
oppose the relief sought in the Application and may enter an order granting that relief. 
 
 
Dated:  November 9, 2015  ROBERT J. KEACH, CHAPTER 11 TRUSTEE OF  

MONTREAL MAINE & ATLANTIC RAILWAY, LTD.
  

By his attorneys: 
 

/s/ Sam Anderson    
D. Sam Anderson, Esq. 
BERNSTEIN, SHUR, SAWYER & NELSON, P.A. 
100 Middle Street 
P.O. Box 9729 
Portland, ME 04104 
Telephone: (207) 774-1200 
Facsimile: (207) 774-1127 
E-mail: sanderson@bernsteinshur.com 
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