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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

Inre:
Chapter 11
Montreal Maine & Atlantic Railway Ltd., Case No. 13-10670

Debtor. Related to D.E. 473 & 550

N N N N N N

WHEELING & LAKE ERIE RAILWAY COMPANY’S
MEMORANDUM OF LAW IN SUPPORT OF ENFORCEMENT
OF ITS INTEREST IN ALL PROCEEDS OF THE INSURANCE POLICY
ISSUED BY TRAVELERS CASUALTY COMPANY OF AMERICA,
FILED PURSUANT TO THE COURT’S ORDER DATED DECEMBER 24, 2013

Following a hearing before the Court held on December 18, 2013, with respect to the
Chapter 11 Trustee’s Motion for Order Approving Compromise and Settlement with Travelers

Property Casualty company of America [D.E. 473] (the “Motion”) and Wheeling & Lake Erie

Railway Company’s (“Wheeling”) Objection thereto [D.E. 514] (the *“Objection”), the Court
entered its order granting the Motion [D.E. 550] (the “Order”), subject to further proceedings to
determine the validity, nature and extent of Wheeling’s interest in and to the “Settlement
Payment,” as such term is defined in the Order.

The Settlement Payment is the aggregate sum of $3,800,000 and represents the proceeds
payable to the Debtor and its affiliates by the Travelers Property Casualty Company of America
(“Travelers”), with respect to a claim for business interruption coverage under a policy of
insurance issued by Travelers with a policy number of 630-6357L188 (the “Policy”).
Contemporaneously with the entry of the Order, the Superior Court of Quebec (the “Canadian

Court”), presiding over insolvency proceedings (the “Canadian Proceedings”) under the

Companies Creditors’ Arrangement Act (R.S.C., 1985, c. C-36) (the “CCAA”) for the Debtor’s

subsidiary, Montreal, Maine & Atlantic Canada Corp. (“MMA Canada”), entered a similar order.
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The orders of this Court and the Canadian Court have established joint proceedings, to be
conducted under the Cross-Border Insolvency Protocol, approved by this Court’s Order dated
September 4, 2013 [D.E. 168], for the purpose of determining the right and entitlement of
Wheeling, and others, to payment of the Settlement Payment. This Memorandum is submitted in
support of the enforcement of Wheeling’s valid, perfected, and enforceable interest in the
entirety of the Settlement Payment.

INTRODUCTION

1. The dispute presently before this Court (and the Canadian Court) raises many of
the same issues now pending before the Court in the contested matter (the “45G Matter”) related
to proceeds of that certain Track Maintenance Agreement that the Debtor entered into before
commencing these bankruptcy proceedings on August 7, 2013 (the “Petition Date”). Similar to
the 45G Matter, prior to the Petition Date, the Debtor and its Affiliates (which term “Affiliates”
shall be defined herein as including collectively Montreal, Maine & Atlantic Corp. (“MMA
Corp.”); LMS Acquisition Corp. (“LMS”); and Montreal, Maine & Atlantic Canada Corp.
(“MMA Canada”)) entered into contracts for insurance coverage with Travelers. The contracts
were renewed and/or extended from time to time, including on or about April 19, 2013, when the
current version of the Policy was issued by Travelers. Subsequent to issuance of the Policy, and
as a result of a tragic derailment that occurred prior to the Petition Date in Lac Megantic,
Province of Quebec (the “Derailment”), the Debtor and its Affiliates became entitled to payment
of money by Travelers for insured losses that they incurred, including payment pursuant to the
business interruption coverage provided under the Policy. Indeed, pursuant to the Motion,
Travelers paid the Debtor and MMA Canada the sum of $3,800,000 on account of the

Derailment, and the business interruption coverage provided in the Policy. In exchange for this
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and prior payments, the Debtor and its Affiliates released Travelers from further liability under
the Policy. As in the case of the 45G Matter, Wheeling claims that it has a valid, perfected and
enforceable right to all payments that become payable, or have in fact been paid to the Debtor or
its Affiliates under any pre-petition contract, including the Policy. Reference is made to
Wheeling’s Memorandum of Law in Support of Enforcement of its Security Interest in all

Proceeds of the Track Maintenance Agreement, Filed Pursuant to the Court’s Order Dated

December 17, 2013 (the “45G Memorandum™), which is incorporated by reference herein.

2. Notwithstanding the similarities between this matter and the 45G Matter, there are
important differences. A number of these differences make Wheeling’s rights even more
compelling in this case than in the 45G Matter. In the instant case, and unlike the 45G Matter,
all events and circumstances that gave rise to the rights to payment under the Policy—a pre-
petition contract—occurred, and the obligation to make the payment became fixed, pre-petition,
even if the amount of the proper amount of the payment was disputed and unliquidated until
entry of the Order approving the Motion. Second, unlike the situation in the 45G Matter, no
property or assets of the Debtor’s estate were used or transferred post-petition in order to create
or perfect that right or to liquidate the amount of the final Settlement Payment. These two
differentiating factors remove entirely the defenses raised by the Debtor to Wheeling’s claims in
the 45G Matter. While the defenses are unavailing in either matter, the Court need not address
them at all in this case.

3. Another difference that the Court will likely need to consider in these proceedings

concerns the applicability of the Maine Uniform Commercial Code (11 M.R.S.A. 8§ 1-1101

! In an effort to eliminate duplicative briefing, Wheeling has focused its arguments on matters distinct from

those raised in the 45G Memorandum. Wheeling respectfully directs the Court’s attention to the 45G Memorandum
for further argument with respect to Wheeling’s interests under the Maine UCC and their effectiveness in these
proceedings as a supplement to the arguments set forth herein.

3
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et seq.) (the “Maine UCC”) to Wheeling’s claim of entitlement to the Settlement Payment. In
the 45G Matter, the Maine UCC indisputably applied to Wheeling’s rights to receive payments
made under the Track Maintenance Agreement (the “45G Agreement”), because those rights to
payment were clearly “accounts” or “payment intangibles” as defined in the Maine UCC. In
Wheeling’s view, the Settlement Payment is also payment of an *account” or “payment
intangible” as defined in the Maine UCC; however, Wheeling expects the Debtor and its
Affiliates to take the position that the Maine UCC does not apply with respect to the Settlement
Payment because it arises under an insurance policy. Thus, Wheeling anticipates that the Debtor
and its affiliates will make reference to the following provision of Article 9 of the Maine UCC:
[a] transfer of an interest in or an assignment of a claim under a policy of
insurance, other than assignment by or to a health-care provider of a health-care-
insurance receivable, and any subsequent assignment of the right to payment, but
sections 9-1315 and 9-1322 apply with respect to proceeds and priorities in
proceeds.
11 M.R.S.A. 8 9-1109(4)(h). As will be discussed in more detail below, Wheeling believes that
this exclusion does not prevent the grant of an Article 9 security interest in a right to payment
that arises under an insurance policy because such rights to payment are legally distinct from the
policy itself and claims that can be made under the policy. Courts and scholars agree upon this
point.  Further, this view gained prevalence even before recent amendments to Article 9
expanded the definition of “account” to include rights to payment for a policy of insurance,
11 M.R.S.A. § 9-1109(2)(c), and added the term “payment intangible,” 11 M.R.S.A.
§ 9-1109(61), which is, with certain limitations not here relevant, simply an unpaid monetary
obligation of any nature and from any source that is not an account. Moreover, following the

2000 revisions to Article 9, leading authorities have made it clear that Article 9 applies to rights

to payment arising out of transactions that are plainly excluded from the scope of Article 9—for
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example, payment rights on account of real estate sales contracts. Thus, the prevailing view at
this time is that even if secured transactions related to certain types of assets, such as insurance
policies or parcels of real estate, fall outside the scope of Article 9 of the UCC, a secured
transaction with respect to a right to payment of money that arises out of such assets is not
excluded. Rights to payment arising from transactions involving otherwise excluded collateral
types are “accounts” or “payment intangibles”, and this is so regardless of whether they arise
from insurance or real estate or some other excluded asset category. Once such a right to
payment comes into existence, it falls squarely within the purview of Article 9. Such is the case
here with the Policy and the Settlement Payment.

4. Finally, Wheeling will also point out herein that if, as the Trustee is expected to
argue, the Maine UCC does not govern the rights of Wheeling and the Debtor and its Affiliates
in and to the Settlement Payment, then other Maine law would govern by virtue of the express
choice of law provisions of Wheeling’s loan documents, as described herein. Under Maine law,
and the common law generally, Wheeling holds a valid and enforceable common law assignment
for security of the Debtor’s and its Affiliates’ rights to the Settlement Payment.

5. Accordingly, by virtue of both the Maine UCC and Maine common law,
Wheeling claims a valid, enforceable and perfected interest in the entirety of the Settlement
Payment, notwithstanding the Debtor’s purported allocation of that payment, 65%-to-35%
between MMA Canada and the Debtor. The Court need not reach the allocation issue, however,
because Wheeling’s rights attach fully to the entire amount of the Settlement Payment without
any need to distinguish between that portion allocable to the Debtor and that portion allocable to

any other affiliate of the Debtor.?

2 If it were necessary to make an allocation, the evidence would show that the allocation method adopted by

the Debtor is entirely arbitrary, capricious and without foundation in the Policy—the contract which gave rise to the

5
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FACTUAL BACKGROUND

l. The Lac Megantic Derailment And Available Insurance Coverage For Business
Interruption.

6. On July 6, 2013, the Debtor suffered a tragic accident in the Canadian town of
Lac Megantic, Province of Quebec. Among the resulting harms, damages, and adverse effects
was the suspension of a significant portion of the Debtor’s railroad operations, with the resultant
loss of business and income. The Debtor had insurance for some of these adverse effects,
including business interruption insurance under the Policy.

7. The Policy includes a Railroad Rolling Stock “Business Income” and “Extra
Expense” Coverage endorsement, a copy of which is attached hereto as Exhibit A (the “Bl
Endorsement”). Under the Bl Endorsement, Travelers agreed to pay:

@ The amount by which your “Business Income” is actually reduced during

the “period of restoration” due to loss or damage to Covered Property

from a Covered Cause of Loss; and

(b) Your necessary “Extra Expense” to continue normal operations following
loss of or damage to Covered Property from a Covered Cause of Loss.

See Exhibit A. The Bl Endorsement defines “Business Income” as “your net income that would
have been earned had no loss or damage occurred, plus normal payroll and expenses which are
reasonable and necessary for you to operate your business after loss or damage.” “Extra

Expense” is defined as “reasonable and necessary expense you incur in order to continue your

payment. Moreover, the Trustee’s preferred method of allocation is undermined by the inherent conflict arising by
virtue of the Debtor’s negotiation and determination of the allocation of the Settlement Payment with its own,
wholly owned subsidiary, MMA Canada. A proper analysis of the Policy, undertaken at arms-length, uninfluenced
by whatever extraneous considerations the Debtor and its subsidiary may have, as well as the evidence, would show
that the vast bulk of the Settlement Payment is properly allocated to the Debtor and to Wheeling, if there were any
need to make an allocation.

3 As set forth on the Railroad Rolling Stock Coverage Form, which is modified by the Bl Endorsement,
attached hereto with the Bl Endorsement in Exhibit A, “the words ‘you’ and ‘your’ refer to the Named Insured
shown in the Declarations.” Here, that means: (1) MMA Corp.; (2) LMS; (3) the Debtor; (4) MMA Canada; (5)
MMA Railway, Ltd; and (6) Rail World “as managers and/or owners, investors as their interest may appear, and any
subsidiary, associated or financially controlled company that was, may now, or thereafter be constituted, or acquired
including any other entity under the insured’s control of which it assumes active management.” See Exhibit A.

6
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business operations after loss or damage that you would not have incurred had there been no loss
or damage.” (Wheeling will refer to the total right to payment on account of Business Income
and Extra Expense as “Bl Losses”.) BI Losses are calculated for the period of time that the
Debtor was required to suspend operations by reason of the covered loss. The Policy defines this
as the Period of Restoration, which means the period of time that:

€)] Begins with the date of loss of or damage to Covered Property caused by
or resulting from any Covered Cause of Loss; and

(b) Ends on the date when the property should be repaired, rebuilt or replaced
with reasonable speed and similar quality.

“Period of Restoration” does not include any increased period required due to the
enforcement of any ordinance or law that:

@) Regulates the construction, use or repair, or requires the tearing down of
any property; or

(b) Requires any insured or others to test for, monitor, clean up, remove,
contain, treat, detoxify, or neutralize, or in any way respond to, or assess
the effects of “pollutants”.
See Exhibit A.

8. What this means is that each of the Debtor’s and its Affiliates’ rights to payment
on account of Bl Losses can be described in a formula, applicable to the period of time in which
the operations of the Debtor and Affiliates were impaired by virtue of the Derailment. Bl
Covered Losses = Lost Net Income + Ordinary Expenses To Operate During Restoration +
Extraordinary Expenses.

9. As set forth in the Motion, the aggregate of the business interruption coverage on
account of Bl Losses that Travelers agreed to pay was $3,800,000. While Travelers agreed to

pay this sum, it did not impose any allocation requirements, presumably because it was

indifferent to the same. The Trustee and MMA Canada took it upon themselves to allocate this
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sum between the Debtor and MMA Canada. Specifically, as set forth in the Motion, the
Trustee’s financial advisor “analyzed the projected loss of business suffered by both of the
Debtor and MMAC [referred to herein as MMA Canada] as a result of the Derailment by looking
at the tonnage that would have been carried across Canadian and U.S. rail lines but for the
Derailment and based the allocation on this projected tonnage analysis.” Motion, { 24. This
methodology is nowhere to be found in the Policy or anywhere else. The Traveler’s Policy does
not cover “projected loss of business”. It covers: Business Income, as that term is defined in the
Policy (essentially lost net income, plus ordinary expenses to operate during restoration, plus
Extraordinary Expenses, i.e. those expenses necessarily incurred due to the Derailment. The
Motion made no effort to reconcile the definition of Bl Losses under the Policy with the
allocation formula adopted by the Trustee and MMA Canada. While Wheeling contends that it
is entitled to the entirety of the Settlement Payment, if allocation were necessary, the evidence at
trial would demonstrate that the formula prescribed by the Traveler’ Policy results in a vastly
different allocation of loss than the formula adopted by the Debtor and MMA Canada. Indeed,
rather than a split of 65%-t0-35% in favor of MMA Canada, the split would likely be the exact
reverse.

1. Facts Related To Wheeling’s Valid, Perfected And First Priority Interest In All

Rights To Payment Of The Debtor And Its Affiliates Under The Policy And
Proceeds Thereof.

10.  Wheeling claims a valid, perfected and first-priority interest in and to all of the
Debtor’s and its Affiliates’ accounts, payment intangibles, and other rights to payment, as well as
proceeds thereof, pursuant to that certain Security Agreement dated June 15, 2009, by and
between the Debtor and its Affiliates and Wheeling. The Security Agreement, a copy of which is

attached hereto as Exhibit B, defines Wheeling’s collateral (the “Collateral”) as:
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the following personal property of Debtor [i.e., defined as the Debtor and of its

Affiliates collectively], wherever located, and inuring to the benefit of or owned

by the Debtor now, or arising at any time in the future and wherever located as

follows: A. All Accounts and other rights to payment (including Payment

Intangibles), whether or not earned by performance, including but not limited to,

payment for property or services sold, leased, rented, licensed, or assigned. This

includes any rights and interests (including all liens) that Debtor may have by law

or agreement against any account debtor or obligor of Debtor. . . . C. All

additions, accessions, substitutions, replacements, products to or for, and all cash

or non-cash proceeds of any of the foregoing, including insurance proceeds.

See Exhibit B, 8§ Il (emphasis added). The Security Agreement is, by its terms, governed by
Maine law. See Exhibit B, 8 XII.E. Terms used in the Security Agreement but not defined
therein have the meanings of such term as used in the Maine Uniform Commercial Code (the
“Maine UCC™), as amended from time to time, and codified in Title 11 of the Maine Revised
Statutes Annotated. See Exhibit B, 8 I.C. This includes, in relevant part, terms such as
*account” and “payment intangible.” These terms plainly encompass payments that arise under
contracts of the Debtor and its Affiliates, including the Policy.

11.  Wheeling’s Article 9 security interest was perfected by the filing of a UCC-1
Financing Statement with the Delaware Secretary of State on August 29, 2009. As to all
Collateral described in the Security Agreement, Wheeling’s UCC-1 filing makes it the first
priority secured party. Wheeling made a similar filing with the Secretary of State’s Office in

Maine.

I11.  The Current Proceedings.

12.  While Wheeling initially objected to the Motion, it agreed to entry of the Order,
which directed that the “Settlement Payment, and each portion thereof, shall be held in escrow
pending further Order of this Court or pending an agreement reached between the Trustee,
MMAC, Wheeling and the FRA.” Order, T 2. Moreover, pursuant to the Order, this Court and

the Canadian Court (which approved the compromise with Travelers, subject to consistency with
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this Court’s Order, and ordered that the Settlement Payment be held in trust pending further
orders of the two Courts) are to hold a final hearing to determine the following:

(a) the respective rights of MMA, MMAC, the FRA and Wheeling, if any, in and

to the Settlement Payment in its entirety and/or any portion thereof, including the

priority of each party’s rights in the same; and (b) the appropriate allocation of the

Settlement Payment as between MMA and MMAC. All of the parties’ claims,

rights and defenses in relation to these issues are hereby expressly preserved.

Order, 1 8.

13. The Trustee, the Debtor’s Affiliates, and Travelers subsequently executed that
certain Release of Claims (the “Release”), a copy of which is attached hereto as Exhibit C, and
pursuant to which the Trustee (on behalf of the Debtor), the Affiliates, and Travelers released
any and all claims against each other arising out of the Policy. Upon information and belief,
Travelers has paid the Trustee and MMA Canada the Settlement Payment and such funds are
held in trust pending a resolution of this contested matter.

ARGUMENT

l. Wheeling Holds A Valid And Enforceable First Priority Interest In And To The
Settlement Payment Under Maine’s Common Law.

14.  As noted above, Wheeling expects the Trustee to claim that the Maine UCC does
not apply to the creation and enforcement of a security interest in proceeds payable pursuant to
an insurance policy. By this contention, the Trustee attempts to defeat Wheeling’s interest in the
Settlement Payment. The effort is unavailing. While Wheeling contends that the Maine UCC
applies, even if the Court determined that it did not, Wheeling would nevertheless hold a valid
and enforceable first priority interest in and to the entirety of the Settlement Payment under
Maine common law

15. If the Maine UCC were determined not to apply to Wheeling’s contractual claims

to rights to payment, then it would not follow that the claims are invalid. The claims arise by

10
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virtue of a contract, the Security Agreement, which grants a security interest in payment rights to
secure payment of an obligation. The Agreement is governed by and entirely valid under Maine
law. Further, Maine common law recognizes the validity and enforceability of assignments of
contract rights for collateral security. Under the assignment doctrine, Wheeling’s interest in and
to the Settlement Payment is binding on the Debtor and all of its Affiliates (they are all
signatories to the Security Agreement); it is senior in priority to all other interests therein, it is
not avoidable, and the Trustee and MMA Canada must turn over to Wheeling the Settlement
Payment.

A. Wheeling’s Interest In The Settlement Payment As Assignee For Collateral
Security Is Superior To All Other Interests Therein.

16.  As memorialized in the Security Agreement, the Debtor and its Affiliates assigned
to Wheeling all rights to payment arising under any contract as collateral security for the
obligations due and owing to Wheeling. This assignment includes the Debtor’s and its Affiliates
rights to payment under the Policy and the proceeds thereof. The Security Agreement, and
therefore the assignment, was executed by the Debtor and each of its Affiliates and is expressly
governed by Maine law; as such, this Court must look to Maine law as to all debtors under the
Security Agreement, including the Debtor and MMA Canada. If the Maine UCC is inapplicable,
then the Court must look to other provisions of Maine law. Under these other provisions, and as
a result of the Security Agreement and the assignment contained therein, Wheeling holds a first
priority interest in and to the Settlement Payment that is fully enforceable by this Court.

1. The Security Agreement Created A Common Law Assignment For
Security.

17. Under Maine common law, there are no special requirements that must be met in

order for a contract to create an assignment of a right to payment as security for payment of a

11
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debt. There are, however, many reported decisions, old and new, from the Maine Law Court
enforcing such assignments, including assignments of payment rights as security, and these cases
make it clear that the Security Agreement in this case establishes a valid, contractual,
enforceable, first priority security interest in the payment rights arising under the Policy. E.g.,
Sturtevant v. Town of Winthrop, 1999 ME 84, 732 A.2d 264; Herzog v. Irace, 594 A.2d 1106
(Me. 1991); White v. Kilgore, 77 Me. 571, 1 A. 739 (Me. 1885) (recognizing the validity of an
oral assignment of an account for collateral security). Many of the newer decisions from the
Law Court cite approvingly, and in some instances expressly follow, provisions of the
Restatement (Second) of Contracts (the “Restatement™) and its formulation of rules governing
effective assignments for security. E.g., Sturtevant, 1999 ME 84, | 11 (citing Restatement
§ 324):* Herzog, 594 A.2d at 1108-09 (discussing common law rules governing assignments,
including by citing Restatement § 317(a)(2)).

18. The general common law rules of security assignment approved and followed by
the Law Court in the cases cited above, as well as others, and as promulgated by the American
Law Institute in the Restatement, have been summarized as follows by E. Allan Farnsworth, the
reporter for the Restatement in his recently revised treatise:

To make an effective assignment of a contract right, the owner of that right must

manifest an intention to make a present transfer of that right without further action

by the owner or by the obligor. The owner may manifest this intention directly to

the assignee or to a third person. No words of art are required; the assignor need

not even use the word assign. Whether the owner of a right has manifested an

intention to transfer it is a question of interpretation to be answered from all the

circumstances, including words and conduct. To transfer a contract right is, in
essence, to take from the assignor (B) and to give to the assignee (C) the right to

performance by the obligor (A). Put another way, the transfer of a contract right
extinguishes the assignor’s right to performance by the obligor and gives the

4 Section 324 of the Restatement states as follows: “It is essential to an assignment of a right that the obligee

manifest an intention to transfer the right to another person without further action or manifestation of intention by
the obligees. The manifestation may be made to the other or to a third person on his behalf and, except as provided
by statute or by contract, may be made either orally or by a writing.”

12



Case 13-10670 Doc 706 Filed 03/05/14 Entered 03/05/14 16:55:40 Desc Main
Document  Page 13 of 32

assignee a right to that performance. . . . An assignment can be made a security
for the payment of money or for the performance of some other obligation. Just
as in the case of the transfer of other kinds of property as security, the
transferee thereby acquires a limited interest, called a *““security interest,” rather
than outright ownership of the right.
E. ALLAN FARNSWORTH, CONTRACTS § 11.3 (4™ ed. 2004) (emphasis added).

19. Moreover, like the rules in Article 9, assignments of conditional and future rights,
including as security, are also effective at common law. For example, Restatement 8 320
provides the following rule with respect to assignments of conditional rights, such as a right to
payment on an insurance contract: “The fact that a right . . . is conditional on the performance of
a return promise or is otherwise conditional does not prevent its assignment before the condition
occurs.” By way of illustration, the Restatement provides as follows: “A holds an insurance
policy in which the insurer promises to pay him $1000 at the end of twenty years if A makes
specified payments of premiums. A can assign his conditional right.” Restatement, § 320
Illustration 3. Section 321(1) of the Restatement provides a rule making assignments of future
rights effective: “an assignment of a right to payment expected to arise out of . . . [a] continuing
business relationship is effective in the same way as an assignment of an existing right.”
Commentary to § 321 the Restatement makes clear that this provision includes rights arising out
of transactions that may not be part of a presently-existing business relationship: “[e]ven where
there is no continuing relationship, a purported assignment of a right expected to arise out of a
subsequent transaction may sometimes become a part of the subsequent transaction and take
effect as such.” Restatement, § 321 comment c. By way of illustration, commentary states:

A is negotiating to sell to B property part of which is subject to a mortgage from
Ato C. In consideration of C’s release of the mortgage, A assigns to C a payment
to be made by B. Later the same day A and B sign a contract to sell the property
which provides for the payment expected. Notwithstanding the lack of a

continuing business relationship, the assignment to C is effective when the
contract to sell is made.

13
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Restatement, § 321 Illustration 6.

20. Importantly, the Restatement makes clear that assignments for security, including
conditional and future assignments, are “superior to a judicial lien subsequently obtained against
the property of the assignor, unless the assignment is ineffective or revocable or is voidable by
the assignor or by the person obtaining the lien or is in fraud of creditors.” Restatement,
8§ 341(1). |In fact, the Restatement describes the assignee’s right as a “superpriority” right.
Restatement, § 341(2).

21. It is worth noting that federal courts in Maine were at the vanguard in formulating
this rule and have long-recognized the priority of such an assignment against other creditors,
including in bankruptcy:

It seems to me a clear result of all the authorities, that wherever the parties, by

their contract, intended to create a positive lien or charge, either upon real or upon

personal property, whether then owned by the assignor or contractor, or not, or if

personal property, whether it is then in esse or not, it attaches in equity as a lien or

charge upon the particular property, as soon as the assignor or contractor acquires

a title thereto, against the latter, and all persons asserting a claim thereto, under

him, either voluntarily, or with notice, or in bankruptcy.

Mitchell v. Winslow, 17 F. Cas. 527, 533 (C.C.D. Me. 1843) (Story, J.). (Under Maine law,
“[t]he validity of an assignment is not dependent on notice.” DiPietro v. Boynton, 628 A.2d
1019, 1023 (Me. 1993).) The Court of Appeals for the Federal Circuit recently affirmed
Mitchell’s continuing vitality as well as the fact that present assignments of future rights are
perfected once the future rights come into existence. Filmtec Corp. v. Allied-Signal Inc., 939
F.2d 1568, 1572 & 1573 (Fed. Cir. 1991) (“In our case, the contract between MRI and the
Government did not merely obligate MRI to grant future rights, but expressly granted to the

Government MRI's rights in any future invention. Ordinarily, no further act would be required

once an invention came into being; the transfer of title would occur by operation of law.”).

14



Case 13-10670 Doc 706 Filed 03/05/14 Entered 03/05/14 16:55:40 Desc Main
Document  Page 15 of 32

22. Under Maine common law, and as articulated in the Restatement, the rights of a
contract assignee for security are superior to the rights creditors, including a judicial lien
creditor. As such, the avoidance powers of the Trustee under 8 544 of the Bankruptcy Code
(Title 11 of the United States Code) are entirely unavailing. If the grant of security in the
Settlement Payment is governed by common law, i.e. law outside of the Maine UCC, then
Wheeling must be determined to have a valid, enforceable and first priority security interest in
the entirety of the Settlement Payment. This is the inevitable result of the assignment for
security granted by each of the Debtor and its Affiliates in the Security Agreement.

2. The Debtor And Its Affiliates Made An Effective Assignment For
Collateral Security Of Their Rights To Payment Under The Policy.

23.  As noted above, there is no special language or formula necessary to create a
common law assignment for security; there simply needs to be an agreement evidencing a
sufficient manifestation of an intention to do so. The Security Agreement plainly meets this
minimum threshold for several reasons. First, it states that the “Debtor [defined as the Debtor
and each of its Affiliates] hereby grants to Secured Party [Wheeling] a security interest in the
Collateral described in Section Il of this Agreement to secure the payment and performance of
the Obligations defined in this Agreement.” See Exhibit B, § I.LA. This is a sufficient
manifestation of an intention to make an assignment. Second, in defining the rights, i.e. rights in
the Collateral assigned to Wheeling, the Security Agreement includes present rights, conditional
or fixed rights, whether then in existence or thereafter acquired, including all of the Debtor’s and
its Affiliates” “rights to payment” and “[t]his includes any rights and interests (including all
liens) that Debtor may have by law or agreement against any . . . obligor of Debtor.” See
Exhibit B, 8§ IlLA. Moreover, the Security Agreement expressly contemplated that the

assignment would extend to all “substitutions™ or “replacements” of such rights to payment an

15



Case 13-10670 Doc 706 Filed 03/05/14 Entered 03/05/14 16:55:40 Desc Main
Document  Page 16 of 32

“all cash or non-cash proceeds of any of the foregoing, including insurance proceeds.” See
Exhibit B, § II.

24.  As the foregoing makes clear, the Debtor and its Affiliates clearly assigned, by
virtue of the Security Agreement, and as collateral security, all of their rights to payment under
any contract or agreement, whether then in existence or subsequently acquired. This includes
rights to payment from all “obligors” of the Debtor and its Affiliates. There can be no
meaningful dispute but that as a contract counter-party of the Debtor and its Affiliates, Travelers
is an “obligor” of each of them under any definition. See, e.g., BLACK’S LAwW DICTIONARY 1106
(8" ed. 2004) (defining “obligor as “[o]ne who has undertaken an obligation; a promisor or
debtor.”).?

25. In sum, under applicable Maine common law of assignments for security,
Wheeling’s interest in the Debtor’s and its Affiliates’ rights to payment under the Policy were
effectively assigned under the express terms of the Security Agreement. The Settlement
Payment is undeniably payment of the right assigned to Wheeling and must be turned over to
Wheeling. See Restatement, 8 341 comment a (“An effective assignment extinguishes the
assignor’s right without any notification of the obligor. Any proceeds of the assigned right
received by the assignor thereafter are held in constructive trust for the assignee.”).

26.  This conclusion is consistent with prior decisions of this Court in which the Court
applied Maine’s common law to conclude that a common law pledge as security of unearned

insurance premiums is enforceable in bankruptcy and such interests are superior to the interests

> The term “obligor” is also defined by the Maine UCC and “means a person that, with respect to an

obligation secured by a security interest in . . . the collateral: (a). Owes payment or other performance of the
obligation[.]” 11 M.R.S.A. § 9-1102(59). The term “security interest” under the Maine UCC is sufficiently broad to
include an assignment as collateral security. 11 M.R.S.A. § 1-1201(35). While the Maine UCC may not apply with
respect to the creation of a security interest in the Settlement Payment, the Security Agreement nevertheless
expressly incorporates by reference all definitional terms of the Maine UCC and makes them applicable to the
Security Agreement.
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of trustees (decided under the Bankruptcy Code) and debtors (decided under the 1898
Bankruptcy Act). A-l Credit Corp. v. Big Squaw Mountain Corp. (In re Big Squaw Mountain
Corp.), 122 B.R. 831 (Bankr. D. Me. 1990) (Haines, J.); In re Maplewood Poultry Co., 2 B.R.

550 (Bankr. D. Me. 1980) (Cyr, J.).
27. In reaching this conclusion, Judge Haines, in A-l1 Credit Corp., and Judge Cyr, in
Maplewood Poultry Co., both noted the distinction between an insurance policy itself as

collateral, as opposed to rights to payment thereunder: Judge Haines, quoting Judge Cyr, stated

in A-I Credit Corp.:

A pledge of insurance policies requires that the pledge maintain physical
possession of the policies. Here, the collateral is not the insurance policies
themselves, but the unearned premiums, a general intangible. The perfection of a
pledge of intangibles under the common law required possession by the pledge of
the evidence of the pledge itself. Since [creditor] retained possession of the
premium finance agreement under which the security interest in unearned
premiums was created, it would appear that sufficient compliance was had with
the pledge perfection requirements of the Maine common law.

A-1 Credit Corp., 122 B.R. at 837-38 (quoting In re Maplewood Poultry Co., 2 B.R. at 554 n.5).
Further, it is noteworthy that Judge Haines also observed that the exclusion from Article 9 of
security interests in payments under an insurance policy meant that that parties dealing with an
insured were on notice of the need for independent investigation with respect to such interests:

Although third parties dealing with the insured may not be aware of such an
assignment from the face of the insurance policies, the drafters of the U.C.C.
considered the area involving claims to and under insurance policies to be
sufficiently distinct and well regulated to warrant their exclusion from Article 9's
filing requirements. The U.C.C. exclusion serves to alert all parties that rights
and claims under insurance policies, including rights in unearned premiums, are
matters sufficiently unique to require diligent inquiry before advancing credit with
the expectation that they may be made to serve as reliable security.
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Id. at 839. In effect, Judge Haines provided the reasoning in support of the rule of the Maine
Law Court that no notice is necessary to create an effective common law assignment for security.
DiPietro, 628 A.2d at 1023.

28. As the foregoing makes clear, Maine’s common law and this Court in its prior
decisions recognize the validity of Wheeling’s security interest in the Settlement Payment as a
matter of common law jurisprudence. Moreover, Wheeling’s interest therein is senior to the
Debtor, its Affiliates, and the Trustee, and this seniority applies regardless of the absence of any
kind of public filing or notice. The Settlement Payment must be turned over to Wheeling in
partial satisfaction of the outstanding obligations owed to it under the Security Agreement and
related credit facility.

I1. Wheeling’s Rights Under The Maine UCC.

A. Article 9’s Scope And Wheeling’s Security Interest In The Settlement
Payment.

29. In addition to Wheeling’s argument that it holds a valid and enforceable first
priority interest in and to the Settlement Payment pursuant to Maine’s common law, Wheeling
also contends that it holds a valid and enforceable first priority security interest in the Settlement
Payment under the Maine UCC. Notwithstanding some judicial uncertainty over whether Article
9 applies to security interests in rights to payment under insurance contracts, there are court
decisions that recognize that security interests in payments of business interruption insurance
claims are nevertheless within the scope of Article 9. These decisions date from before the 2000
revisions to Article 9 and their holdings are confirmed by the 2000 amendments to the UCC, and
by cases and scholarly commentary arising thereafter with respect to security interests stemming

from other excluded collateral types.
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30. Prior to the 2000 revisions to the UCC, cases dealing with security interests in
insurance payments focused on an exclusion to the scope of Article 9 that is the same in all
material respects to the current exclusion codified in § 9-1109(4)(h) of the Maine UCC, which
states as follows:®

[a] transfer of an interest in or an assignment of a claim under a policy of

insurance, other than assignment by or to a health-care provider of a health-care-

insurance receivable, and any subsequent assignment of the right to payment, but
sections 9-1315 and 9-1322 apply with respect to proceeds and priorities in
proceeds.

11 M.R.S.A. 8 9-1109(4)(h).

31. Notwithstanding this exclusion, there are two noteworthy pre-UCC revision cases
that squarely hold that Article 9 covers payments on account of business interruption insurance.
For example, in Meridian Bank v. Bell Fuel Corp., 891 F.2d 281 (3d Cir. 1989), the United
States Court of Appeals for the Third Circuit affirmed the District Court’s determination that a
pre-petition security agreement, pursuant to which a creditor obtained a security interest in
accounts and all rights to payment of a debtor, included a debtor’s pre-petition right to payment
from its insurer for business interruption losses. Meridian Bank v. Bell Fuel Corp. (In re Bell
Fuel Corp.), 99 B.R. 602 (E.D. Penn. 1989), aff’d sub nom. Meridian Bank v. Bell Fuel Corp.,
891 F.2d 281 (3d Cir. 1989). In reversing the Bankruptcy Court, the District Court reasoned that
“[t]he business interruption insurance which is at issue here is a distinctly commercial type of
insurance and one which the Code drafters undoubtedly intended to include in Article 9.” Id. at
608 (citing UCC § 9-104, Official Comment 7). Moreover, like the case before this Court, the
District Court noted in Bell Fuel that the insurer had refused to provide payment on account of

the business interruption claim and, accordingly, there was a pre-petition claim against the

insurer that was subsequently settled post-petition. The District Court considered the post-

6 The predecessor to § 9-1109(4)(h) (UCC § 9-104) did not have a carve-out for health insurance receivables.
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petition payment to be proceeds of a pre-petition chose in action against the insurer, in which the
Bank held a valid and perfected Article 9 security interest.

32. Several years later, the United States District Court for the Western District of
Missouri reached the same outcome, albeit with different reasoning, in MNC Commercial Corp.
v. Rouse, No. 91-0615-CV-W-2, 1992 WL 674733 (W.D. Mo. Dec. 15, 1992). In MNC
Commercial Corp., the court concluded that a secured party’s security interest in accounts and
other rights to payment extended to proceeds of a business interruption insurance policy,
notwithstanding the exclusionary language of former Article 9 regarding insurance policies.
Again, the Court treated the insurance payment as a distinct class of collateral from the insurance
policy itself and ruled that the UCC exclusion regarding insurance did not apply.

33.  These authorities, decided under the older version of Article 9, made it clear that
there is a distinction to be made between a transfer for security of rights to payment under an
insurance policy, and a transfer of the actual policy itself. While Article 9 does not apply to the
latter, these cases identified important commercial reasons for applying Article 9 to the former,
namely recognition of the realities of commercial transactions and the value of uniformity which
is promoted by an expansive interpretation of the UCC.

34.  Today, the correctness of these decisions can been seen in commentary and cases
following the 2000 revisions to Article 9, which itself expanded the definition of the term
“account” and added a new term, “payment intangible”. Thus the term “account” now includes
rights to payment “[flor a policy of insurance issued or to be issued”, whether or not such
payment rights have been earned at the time of assignment. And the new term “payment
intangible” creates a separate category of collateral that consists of any payment right under any

contract, without specification of or regard to the nature or type of contract from which the
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payment arises. By the 2000 amendments, now in effect, the UCC has made it clear that
payments that arise under a contract are a class of collateral that is governed by the UCC, and
there is no distinction or limitation based upon the nature of the asset that generated the payment.

35. In light of these amendments, recent authorities hold that Article 9 applies to
rights to payment stemming from transfers of real property, notwithstanding that Article 9
expressly excludes from its coverage the creation of security interests in real property.’

36. For example, James J. White and Robert S. Summers in their leading treatise
UNIFORM COMMERCIAL CODE: SECURED TRANSACTIONS (5™ ed. 2000) (hereinafter, WHITE AND
SUMMERS) made the following observation following the 2000 revisions to Article 9:

Article 9 applies only to security interests in personal property or fixtures. But
now more clearly than was formerly true, rights to payments that are themselves
secured by real estate mortgages are covered by Article 9; perfecting a security
interest in those rights to payment also perfects an interest in the mortgage or
other supporting document (against the mortgagee’s creditors) without any
recording in the real estate files.

WHITE AND SUMMERS, § 21-7. The Bankruptcy Court for the Southern District of New York
reached a similar conclusion, in part based on the revised definition of the term “account:”

The parties agree that Fleet had no lien in the Southeast Property prior to the sale.
In any event, UCC Article 9 does not apply to “the creation or transfer of an
interest in or lien on real property”. UCC § 9-109(d)(11). Fleet claims that upon
the sale of the Southeast Property, an “account” was created, and that Fleet's
security interest extended to the account. UCC § 9-102(a)(2) defines “Account” to
include: “a right to payment of a monetary obligation, whether or not earned by
performance, (i) for property that has been or is to be sold, leased, licensed,
assigned, or otherwise disposed of . .. ” Although Former Article 9 restricted the
definition of account to “any right to payment for goods sold or leased or for
services rendered” (see Former Article 9-106), Revised Article 9 expanded the

Similar to the exclusionary provision for insurance policies, § 9-1109(k) of the Maine UCC excludes:

The creation or transfer of an interest in or lien on real property, including a lease or rents
thereunder, except to the extent that provision is made for:

(i) Liens on real property in sections 9-1203 and 9-1308;

(i) Fixtures in section 9-1334;

(iii) Fixture filings in sections 9-1501, 9-1502, 9-1512, 9-1516 and 9-1519; and

(iv) Security agreements covering personal and real property in section 9-1604].]
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definition to a right to payment of proceeds from the sale of real property where
the real property “has been or is to be sold”.

In re Nittolo Land Dev. Ass’n, Inc., 333 B.R. 237, 240-41 (Bankr. S.D.N.Y. 2005).

37.  WHITE AND SUMMERS and In re Nittolo draw a clear distinction between a direct
security interest in real property, i.e. a mortgage, and a security interest in rights to payment
arising therefrom. The former is excluded from coverage under the UCC; while the latter is
included within its coverage. There is no meaningful analytical distinction between the analysis
in WHITE AND SUMMERS and In re Nittolo regarding excluded real estate, and the situation
presently before this Court regarding insurance policies. The grant of a security interest in the
Policy might well be excluded from coverage under the Maine UCC, but once the insured
acquires a right to payment, that payment right is an “account” or a “payment intangible” within
the meaning of the Maine UCC, and is not excluded. Wheeling claims a security interest in and
to all rights to payment of the Debtor and its Affiliates under all contracts, including the Policy.
This security interest includes the Settlement Payment, and it is fully valid and enforceable even
if no security interest is claimed (or allowed) with respect to the Policy itself.

38. Further, Wheeling’s rights to payments due under the Policy are enforceable and
perfected even though at the time of execution of the Security Agreement or the time of
execution of the Policy, the payment from Travelers had not yet become due. By definition,
*accounts” include “a right to payment of a monetary obligation, whether or not earned by
performance[.]” 11 M.R.S.A. § 9-1102(2). Moreover,

Although both old and Revised Article 9 speak of a “right to payment,” it is clear
that the debtor’s interest need not be matured or fixed in amount. The account can
exist “whether or not it has been earned by performance.” The account arises
when a contract is entered into, not when the debtor performs the contract. Thus,
Utica National Bank & Trust Co. v. Associated Producers Co. [1980 OK 172, 622

P.2d 1061 (Okla. 1980). Accord In re Patio & Porch Systems, Inc., 194 B.R. 569,
29 U.C.C. Rep. Serv. 2d 574 (Bankr. D. Md. 1996)] correctly ruled that sales by a
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coal company had produced “accounts” even though the price was not finally
determined until after a BTU test of the coal. And Bank of Stockton v. Diamond
Walnut Growers Inc. [199 Cal. App. 3d 144, 244 Cal. Rptr. 744, 5 U.C.C. Rep.
Serv. 2d 1147 (1988)] correctly held that a member of an agricultural marketing
association held an account in “member proceeds” to be received from the
association for the sale of the 1983 crop even though the sale had not yet occurred.
In these cases the debtor held a real contractual interest that could eventually
mature into a fixed claim.

1C-19 Secured Transactions Under the UCC 8§ 19.02[2][b] (footnotes from original added in
bracketed text above).

39. It is clear that under the Maine UCC, Wheeling has a valid, perfected, and first
priority security interest in all payments that became due and payable to the Debtor under the
Policy at any time, including the Settlement Payment—regardless of when earned, when the
payments became payable or when they were to be received as “proceeds” by the Debtor and
MMA Canada.

1. Wheeling’s Interest In The Settlement Payment Is Enforceable In This Insolvency
Proceeding.

40.  There is nothing in the Bankruptcy Code that undermines Wheeling’s security
interest in the Debtor’s and its Affiliates’ rights to payment under the Policy and all proceeds
thereof. It is axiomatic that a valid and perfected security interest created under applicable state
law is enforceable as against a Chapter 11 debtor absent avoidance or modification under any
provision of Chapter 5 of the Bankruptcy Code, or the provisions of a confirmed plan of
reorganization. There have been no avoidance actions, nor has a plan been proposed or filed that
would invalidate Wheeling’s security interest, whether granted under Maine common law or the

Maine UCC.2 Moreover, there is no pending proceeding before this Court with respect to, and

8 There is no plausible argument that the Wheeling Security Agreement is voidable in whole or in part by a

lien creditor (8 546); as a preference (8 547); as a fraudulent transfer (§ 548); as an unauthorized post-petition
transfer (8549) or otherwise under Chapter 5 of the Bankruptcy Code.
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the Court need not consider any purported avoidance rights of, MMA Canada or the Monitor
under the CCAA.

41. Under either Maine common law or the Maine UCC, Wheeling’s interest in the
Settlement Payment is valid and enforceable. At common law, Wheeling holds an effective
assignment for collateral security that, according to the Restatement, is senior in priority to any
lien creditor. Under the Maine UCC, Wheeling’s security interest in the Settlement Payment is
clearly perfected, within the meaning of the Maine UCC, which applies, as to the Debtor and
each of its domestic affiliates, MMA Corp. and LMS. Perfection was achieved by the filing of
UCC-1 financing statements with the Secretary of State in Delaware.

42.  Wheeling concedes that it has made no public filing, either in the U.S. or in
Canada, with respect to security interests granted by MMA Canada. Nevertheless, Wheeling’s
security interest in the Settlement Payment is valid and enforceable against MMA Canada
notwithstanding the absence of a public filing. The Security Agreement is governed by Maine
law, and MMA Canada is headquartered in Maine. Under Maine law, MMA Canada is located
at the place of its Chief Executive Office, which is in Maine. 11 M.R.S.A. § 9-1307(2)(c). Asa
company located in Maine, MMA Canada entered into an agreement expressly governed by
Maine law. There is nothing in Maine law that makes such a grant of a security interest void—or
even voidable; all the Maine UCC does is provide priority rules that place unperfected security
interests below certain other creditors but does not invalidate them. See 11 M.R.S.A. § 9-1322.
Under Maine law, Wheeling’s security agreement as against MMA Canada is fully valid and
enforceable in accordance with its terms notwithstanding the absence of a public filing. The

pendency of the Debtor’s bankruptcy case and the Canadian Proceedings does not change this

o MMA Canada is not organized under the laws of a “state” and, as such, § 9-1307(5) is inapplicable. See

11 M.R.S.A. § 9-1102(76) (defining the term “state”).
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conclusion. Wheeling’s security interest in MMA Canada’s right to payment from Travelers is
not avoidable in this proceeding. In addition, Wheeling’s security interest in MMA Canada’s
right to payment from Travelers also is not avoidable under Canadian law either, although the
Court need not address this matter because no avoidance proceeding has been filed in any court
under any theory. Wheeling respectfully submits that none would be available under either
United States or Canadian law.”® In short, Wheeling’s security interest is valid and enforceable
under the Maine UCC against not only the Debtor, but also against MMA Canada, and there are
no grounds, nor any proceeding, which would seek to avoid it.

V. The Trustee’s Allocation Of The Settlement Payment Is Improper.

43.  The Trustee’s allocation 65%-t0-35% in favor of MMA Canada bears no
relationship to the loss that is insured under the Policy, and is nothing more than an arbitrary
allocation of funds between parent and subsidiary, without regard to either the contractual
definition of the applicable business interruption loss under the Policy, or the contractual rights
of Wheeling, as an interested party. If allocation of the Settlement Payment is required, then that
allocation should follow the manner in which the insured loss of each of the insured entities
would be determined in accordance with the provisions of the Policy. The evidence would show
that when that is done, and the rules of the applicable contracts are followed, the allocation

would be far different from that proposed by the Trustee. Wheeling reserves all of its rights to

10 A review of relevant Canadian law reveals that an unperfected security interest in “book debts” of a debtor,

such as MMA Canada, that have not been paid as of the commencement of MMA Canada’s CCAA proceedings may
be void. See CCAA, § 36.1; Canadian Bankruptcy and Insolvency Act, § 98.1. Neither the Policy, nor the insurance
obligation of Travelers thereunder, constitute a “book debt” under applicable law. The term “book debts” means
“[a]ll existing or future debts that in the ordinary course of business that would be entered in books, whether actually
entered or not, and includes any part or class thereof.” DAPHNE A. DUKELOW, & BETSY NUSE, DICTIONARY OF
CANADIAN LAW 124 (2d ed.). A claim against an insurer is not the type of debt that is recorded as an asset in the
books of any business in the ordinary course of business, and it is noteworthy that balance sheets of MMA Canada
provided by the Monitor never recorded an insurance claim as an asset of the Company. An account receivable, on
the other hand, is precisely such a debt. The Settlement Payment is payment of an obligation that clearly is not a
“book debt” and therefore there is no basis upon which any party could avoid Wheeling’s interest therein.
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introduce evidence that is relevant and material to the allocation of the Settlement Payment
should allocation become necessary.

CONCLUSION

The inescapable conclusion that one must reach is that the entirely of the Settlement
Payment is Wheeling’s Collateral, whether at common law or under the Maine UCC. Wheeling
has a valid, perfected and enforceable security interest in all payments due to the Debtor and its
Affiliates under its pre-petition contracts—such as the Settlement Payment paid under the Policy.
This security interest is governed by Maine law, and its validity, priority and enforceability is
established whether one applies Maine common law or the Maine UCC. Under these
circumstances, it is unnecessary for the Court to take evidence on the proper allocation of the
Settlement Payment; however, should the Court receive any such evidence on this matter, the
allocation outcome would be far different from that proposed by the Trustee. When the BI
Losses are allocated in accordance with relevant provisions of the Policy, the vast majority of the
same will be shown to be allocable to the Debtor.

For these and for all of the foregoing reasons, Wheeling respectfully requests that this
Court enter its order requiring the Debtor to turn over to Wheeling all of the Settlement Payment

received under the Policy.
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Dated: March 5, 2014 /s/ George J. Marcus

George J. Marcus
Daniel L. Rosenthal
David C. Johnson
Andrew C. Helman

Counsel for Wheeling & Lake Erie Railway
Company

MARCUS, CLEGG & MISTRETTA, P.A.
One Canal Plaza, Suite 600

Portland, ME 04101

207.828.8000
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rhotaling@clarkhillthorpreed.com, Toni.Kemmerle@maine.gov,ehocky@clarkhill.com,N
athan.Moulton@maine.gov,Robert.Elder@maine.gov

Dennis L. Morgan  dmorgan@coopercargillchant.com,
hplourde@coopercargillchant.com

Stephen G. Morrell  stephen.g.morrell@usdoj.gov

Kameron W. Murphy  kmurphy@tuethkeeney.com, gcasey@tuethkeeney.com

Office of U.S. Trustee  ustpregion01.po.ecf@usdoj.gov

Richard P. Olson  rolson@perkinsolson.com,
jmoran@perkinsolson.com;lkubiak@perkinsolson.com
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e Jeffrey T. Piampiano jpiampiano@dwmlaw.com,
aprince@dwmlaw.com;hwhite@dwmlaw.com

Jennifer H. Pincus  Jennifer.H.Pincus@usdoj.gov

William C. Price  wprice@clarkhill.com, rhotaling@clarkhillthorpreed.com
Elizabeth L. Slaby  bslaby@clarkhillthorpreed.com

F. Bruce Sleeper  bankruptcy@jbgh.com

Renee D. Smith  renee.smith@kirkland.com, brian.rittenhouse@Xkirkland.com
John Thomas Stemplewicz  john.stemplewicz@usdoj.gov

Deborah L. Thorne  deborah.thorne@btlaw.com

Timothy R. Thornton  pvolk@briggs.com

Mitchell A. Toups matoups@wgttlaw.com, jgordon@wgttlaw.com

Jason C. Webster  jwebster@thewebsterlawfirm.com,
dgarcia@thewebsterlawfirm.com;hvicknair@thewebsterlawfirm.com

e William H. Welte  wwelte@weltelaw.com

o Elizabeth J. Wyman liz.wyman@maine.gov, eve.fitzgerald@maine.gov

Manual Notice List

The following is the list of parties who are not on the list to receive email notice/service for this
case (who therefore require manual noticing/service). You may wish to use your mouse to select
and copy this list into your word processing program in order to create notices or labels for these
recipients.

Wystan M. Ackerman
Michael R. Enright
Stephen Edward Goldman
Robinson & Cole LLP
280 Trumbull STreet
Hartford, CT 06103

Daniel Aube
308 St-Lambert Street
Sherbrooke, QU JLICON9

Steven J. Boyajian

Robinson & Cole LLP

One Financial Plaza, Suite 1430
Providence, Rl 02903

Allison M. Brown

Diane P. Sullivan

Weil, Gotshal & Manges LLP
301 Carnegie Center, Suite 303
Princeton, NJ 08540
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Craig D. Brown

Meyers & Flowers, LLC

3 North Second Street, Suite 300
St. Charles, IL 60174

Luc A. Despins

Paul Hastings, LLP
75 East 55th Street
New York, NY 10022

Alan S. Gilbert
233 South Wacker Drive, Suite 7800
Chicago, IL 60606

Marcia L. Goldstein

Arvin Maskin

Victoria Vron

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Eric M. Hocky

Clark Hill Thorp Reed
2005 Market Street
Suite 1000
Philadelphia, PA 19103

Terence M. Hynes
Sidley Austin LLP
1501 K. Street N.W.
Washington, DC 20005

Robert Jackstadt

Tueth, Keeney, Cooper, Mohan & Jackstadt
101 West Vandalia, Suite 210
Edwardsville, IL 62025

Thomas A. Labuda
Matthew E. Linder
Jeffrey C. Steen
Sidley Austin, LLP
One South Dearborn
Chicago, IL 60603
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Stefanie Wowchuck McDonald
233 South Wacker Drive, Suite 7800
Chicago, IL 60606

William K. McKinley
Troubh Heisler

511 Congress Street

P.O. Box 9711

Portland, ME 04104-5011

Dennis M. Ryan

Faegre Baker Daniels LLP

90 South 7th St Ste 2200
Minneapolis, MN 55402-3901

Virginia Strasser

Surface Transportation Board
395 E Street, S.W.
Washington, DC 20423

Robert D. Thomas
49 Park Street
Dexter, ME 04930

Frederick J. Williams
74 Bellevue Street
Compton, QU JOB 1L0

Michael S. Wolly

Zwerdling, Paul, Kahn & Wolly, PC
1025 Connecticut Ave., N.W
Washington, DC 20036
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POLICY NUMBER: ¢T-630-6357L188-TIL-13

COMMERCIAL INLAND MARINE
ISSUE DATE: 04-19-13

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

RAILROAD ROLLING STOCK "BUSINESS INCOME" AND
"EXTRA EXPENSE" COVERAGE

This endorsement modifies insurance provided under the RAILROAD ROLLING STOCK COVERAGE FORM.

A. The following Additional Coverage is added to
Section — A Goverage:

1. "Business Income” and "Extra Expense”
We will pay:
{a) The amount by which your "Business In-
come" is actually reduced during the "pe-
riod of restoration” due to loss of or dam-

age to Covered Property from a Covered
Cause of Loss; and

(b} Your necessary "Exira Expense" {o con-
tinue normal operations following loss of
or damage to Covered Property from a
Covered Cause of Loss.

The most we will pay in total for "Business
Income™ and "Extra Expense” under this Ad-
ditional Coverage is:

$ 750,000 per day

but we will not pay more than

$ 7,500,000 in any one occur-
rence.

A 24 hour waiting pericd deductible applies
to this Additional Coverage.

B. The following Definitions are added to Section —
F Definitions:

1. "Business income” means your net income
that would have been earned had no loss or
damage occurred, plus normal payroll and
expenses which are reasonable and neces-

CMT527 02 08

sary for you to operate your business after
loss or damage.

"Extra Expense” means reasonable and nec-
essary expense you incur in order to continue
your business operations after loss or dam-
age that you would not have incurred had
there been no loss or damage.

"Period of Restoration” means the period of
time that:

{a) Begins with the date of ioss of or damage
to Covered Property caused by or result-
ing from any Covered Cause of Loss; and

{b} Ends on the dale when the property
should be repaired, rebuilt or replaced
with reasonable speed and similar qual-
ity.

“Period of Restoration” does not include any

increased period required due to the en-

forcement of any ordinance or {aw that:

{(a) Regulates the construction, use or repair,
or requires the tearing down of any prop-
erty; or

{b) Requires any insured or others to test for,
monitor, clean up, remove, contain, freat,
detoxify, or neutralize, or in any way re-
spond 1o, or assess the effects of "pollut-
ants”,

The expiration date of this policy will not cut short
the "period of restoration™.

Includes the copyrighted material of Insurance Services Office, Inc. with its permission. Page 1 of 1

Includes the copyrighted material of The Teavelers Companies, Inc.
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COMMERCIAL INLAND MARINE

RAILROAD ROLLING STOCK COVERAGE FORM

Various provisions in this policy restrict coverage. Read the entire policy carefully to determine rights, duties and

what is and is hot covered.

Throughout this policy, the words “you" and "your" refer to the Named Insured shown in the Declarations. The
words "we", "us" and "our” refer to the Company providing this insurance.

Other words and phrases that appear in quotation marks have special meaning. Refer to Section F. Definitions.

A. Coverage

We will pay for direct physical loss of or damage
to Covered Property from any of the Covered
Causes of Loss,

1. Covered Property

Covered Property, as used in this Coverage
Form, means the following property de-
scribed in the Declarations:

a. Your railroad rolling stock including fo-
comotives, railcars, and other equipment
operated on railroad racks;

b. Your mobile sguipment not licensed for
highway use, which you use in the course
of your railroad operations; and

c. Similar property of others in your care,
custody or control.

2. Property Not Covered
Covered Property does nat include:

a. Property that you loan, lsase or rent fo
others;

b. Property for sale or in the course of
manufacture;

c. Property while waterborne;

d. Property contained on of in railroad roll-
ing stock or mobile equipment;

e. Railroad fracks, beds, switches, signals,
fresties, bridges, tunnels or ties; ar

f. Contraband or property in the course of
illegal transportation or trade.

3. Covered Causes Of Loss

Covered Causes of Loss means Risks Of Di-
rect Physical Loss Or Damage axcept those
causes of loss listed in the Exclusions.

4. Additional Coverages
a. Additionally Acquired Property

If during the policy period you acguire
additional property of a type already cov-

ered by this coverage form, we will cover
such properly for up toc 90 days, but not
beyond the end of the policy period.

The most we will pay for loss or damage
is the lesser of:

{1) 258% of the total Limit of Insurance
shown in the Declarations for that
type of praperty; or

(2) $250,000.

You will report values of such property to
us within 90 days from the date you take
possession and will. pay any additional
premium due. If you do not report such
propery, coverage will cease automati-
cally 90 days after the date the property
is acquired or at the end of the policy po-
ricd, whichever ocours first.

The Cainsurance Additional Candition
does not apply to this coverage.

This Additional Coverage does not in-
crease the applicable Limit of Insurance
shown in the Declarations.,

Debris Removal

{1} We will pay your expenses to remove
debris of Covered Property caused
by or rasuliing from a Covered Cause
af Loss that occurs during the policy
period. The expenses will be paid
only if they are reported to us in writ-
ing within 180 days of the date of di-
rect physicat loss or damage.

(2} The most we will pay under this Addi-
tional Coverage is 25% of;

(a) The amount we pay for the direct
physical loss or damage to Cov-
ered Property; pius

(bj The deduciible in this policy ap-
plicable fo that Joss or damage.

CMTE920208 Inchudes the copyrighted materal of Insurance Services Ofiice, Inc. with its peamission. Page 1 of 6
includes the copyrighted material of The Travelers Campanies, Inc,
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COMMERCIAL INLAND MARINE

(3) Payment under this Additional Cov-
erage will not increase the applicable
Limit of Insurance, but if:

{a) The sum of direct physical loss or
damage and debris removal ex-
pense exceeds the Limit of In-
surance; or

{b) The debris removal expense ex-
ceeds the amount payable under
the 25% limitation;

we will pay up to an additional
$75,000 in any one occurrence under
this Additional Coverage.

(4) This Additional Coverage does not
apply to costs to:

(a) Extract "poliutants” from land or
water, or

(b} Remove, restore or replace pol-
luted land or water.

Preservation Of Property

1f it is necessary to move Covered Prop-

erty to preserve it from loss or damage

by a Covered Cause of Loss, we will pay

for any direct physical loss or damage to

that property:

(1} While it is being moved or while tem-
porarily stored at another location;
and

(2)'Only if the loss or damage ocours
within 90 days after the property is
first moved.

This Additional Coverage does not in-

crease the applicable Limit of Insurance.

Fire Department Service Charge

When the fire depariment is called to
save or protect Covered Property from a
Covered Cause of Loss, we will pay up to
$25,000 for your liability for fire depart-
ment service charges:

(1} Assumed by contract or agreement
prior to loss; or

(2} Required by local ordinance.

No Deductible applies to this Additional
Coverage.

Pollutant Clean Up And Remaval

We will pay your expense to extract "pol-
lutants™ from land or water if the dis-

charge, dispersal, seepage, migration, re-
lease or escape of the "pollutants” is
caused by or results from a Covered
Cause of Loss that occurs during the pol-
icy period. The expenses will be paid only
if they are reported to us in writing within
180 days of the date on which the Cov-
ered Cause of Loss occurs.

This Additional Coverage does not apply
to costs to test for, monitor or assess the
existence, concentration or effects of
“pollutants®. But we will pay for testing
which is performed in the course of ex-
tracting the "pollutants” from the tand or
water.

The most we will pay under this Addi-
tional Coverage is $25,000 for the sum of
all covered expenses arising out of Cov-
ered Causes of Loss occurring during
each separate 12 month period of this
policy.

The limit for this Additional Coverage is
in addition to the Limit of Insurance.

Fire Profective Systems

If your fire protective equipment dis-
charges accidentally or to control a Cov-
ered Cause loss, we will pay for your ex-
pense to:

(1) Recharge or refill your fire protective
systems; and

{2) Replace or repair faulty valves or
centrols which caused the discharge.

The most we will pay under this Addi-
tional Coverage is $75,000.

. Valuable Papers and Records

We will pay your costs to research, re-
place, or restore lost or damaged valu-
able papers and records, including those
which are on computer software, for
which there are no duplicates. The most
we will pay under this Additional Cover-
age is $50,000. But we will not pay for
loss or damage to accounts, bills, deeds,
evidences of debt, currency, money,
notes or securities.

Rerailment Expense

We will pay your reasonable and neces-
sary expense to upright and re-rail Cov-
ered Property due to a Covered Cause of

intludes the copyrighted material of Insurance Services Offica, Inc. with its permission. CMT1920208
Includes the copyrighted material of The Travelers Companies, Inc.
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Loss., The most we will pay under this
Additional Coverage is $25,000 for the
sum of all covered expenses arising dur-
ing each separate 12 month period of this
policy.

The limit for this Additional Coverage is
in addition to the Limit of Insurance.

"Fungus”, Wet Rot Or Dry Rot

We will pay for ioss or damage by "fun-
gus”, or wet or dry rot that is the result of
one or more of the Covered Causes of
Loss, except fire or lighting, that occurs
during the policy period and only if all
reasonable means were used to save and
preserve the property from further dam-
age ai the time of and after the occur-
rence of any such cause of loss. As used
in this Additional Coverage, the term loss
or damage means;

(1} Direct physical loss or damage to
Covered Property caused by "fun-
gus”, or wet or dry rot, including the
cost of removal of the "fungus”, or
wet or dry rot;

(2) The cost to tear out and replace any
part of the Covered Properly as
needed o gain access io the "fun-
gus”, or wet or dry rot; and

{3) The cost of testing performed after
removal, repair, replacement or res-
toration of the damaged property is
completed, provided there is a rea-
son to believe that “jungus”, or wet or
dry rot is present.

The most we will pay under this Addi-
tional Coverage in each separaie 12
month period of this policy is $25,000 for
the sum of all loss or damage described
in (1), {2) and {3) above. With respect 1o
a particular occurrence which results in
"fungus”, or wet or dry rot, we will not pay
more than a iotal of $25,000 even if the
"fungus”, or wet or dry rot continues to be
present or active, or recurs, in a later pol-
icy periocd. This Additional Coverage
does not increase the applicable Limit of
Insurance.

B. Exclusions

1.

CM T1 9202 08

We will not pay for loss or damage caused
directly or indirectly by any of the following.

COMMERCIAL INLAND MARINE

Such loss or damage is excluded regardiess
of any other cause or event that contributes
concurrently or in any sequence to the loss or
damage.

a.

Includes the copyrighted material of Insurance Services Office, Inc. wilh its permission.

Governmertal Action

Seizure or destruction of property by or-
der of governmental authority.

But we will pay for loss or damage
caused by or resulting from acts of de-
struction ordered by governmental au-
thority and taken at the time of a fire to
prevent its spread if the fire would be
covered under this Coverage Form.

Nuclear Hazard

(1) Any weapon employing atomic fis-
sion or fusion; or

(2) Nuclear reaction or radiation, or ra-
dicactive contamination from any
other cause. But if nuclear reaction or
radiation, or radioactive contamina-
tion results in fire, we will pay for the
direct loss or damage caused by that
fire if the fire wouid be covered under
this Coverage Form.

War And Military Action

(1) War, including undeciared or civil
war;

(2) Warlike action by a mititary force, in-
cluding action in hindering or defend-
ing against an actual or expected at-
tack, by any government, sovereign
or other authority using mifitary per-
sonnel or other agenis; or

{3) Insurrection, rebellion, revolution,
usurped power or action faken by
governmental authority in hindering
or defending against any of these.

"Fungus”, Wet Rot And Dry Rot

Presence, growth, proliferation, spread or
any activity of "fungus”, or wet or dry rot.

But if "fungus”, or wet or dry rot results in
a Covered Cause of f.oss, we will pay for
the loss or damage caused by that Cov-
ered Cause of Loss,

This exclusion does not apply:

{1) When "“fungus", or wet or dry rot re-
sults from fire or lightning; or

Page 3of 8
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{2) To the extent that coverage is pro-
vided in the "Fungus", Wet Rot And
Dry Rot Additional Coverage.

Exclusions B.1.a. through B.1.d. apply whether or
not the loss event results in widespread damage
or affects a substantial area.

2. We will not pay for loss or damage caused by
or resulting from any of the following:

a. Delay, loss of use, joss of market or any
other consequential loss.,

b. Dishonest or criminat act commitied by:

(1) You, any of your partners, employ-
ees, directors, trustees, or authorized
representatives;

{2} A manager or a member if you are a
limited liability company;
{3} Anyone else with an interest in the 3.

property, or their employees or au-
thorized representatives; or

{4) Anyone else to whom the property is
entrusted for any purpose.

This exclusion applies whether or not such
persens are acting alone or in collusion with
other persens or such acts occur during the
hours of employment.

This exclusion does not apply to Covered
Property that is entrusted to others who are
carriers for hire or to acts of destruction by
your employees. But theft by employees is
not covered.

c. Work upon the property.

But if work upon the praperty results in
fire or explosion, we will pay for direct
loss or damage caused by that fire or ex-
piosion if the fire or explosion would be
coveraed under this Coverage Form,

d. Artificially generated current creating a
short circuit or other electric disturbance
within an article covered under this Cov-
erage Form.

But if artificially generated current, as de-
scribed above, resulis in fire or explosion,
we will pay for direct loss or damage
caused by that fire or explosion if the fire
or explosion would be covered under this
Coverage Form.

Page 4 of 6 tnciudes the copyrighted material of Insurance Services

This exclusion only applies fo loss or
damage to that article in which the dis-
turbance occurs.

Unexplained disappearance.
Shortage found upcn {aking inventory.
Contamination of any kind.

Te o

Voluntary parting with any property by
you or anyone entrusted with the property
if induced to do sc by any fraudulent
scheme, trick, device or false pretense.

i. Unauthorized instructions to tiransfer
property to any person or to any place.

} Neglect of an insured to use all reason-
able means to save and preserve prop-
erty from further damage at and after the
time of loss.

We will not pay for loss or damage caused by
or resulting from any of the following. Buf if
loss or damage by a Covered Cause of Loss
results, we will pay for the loss or damage
caused by that Covered Cause of Loss.

a. Wear and tear, depreciation.

b. Any quality in the property that causes it
to damage or destroy itself, hidden or la-
tent defect, gradual detericration.

¢. Insecis, vermin, rodents, birds or other
animals.

d. Corrosion, rust, dryness or dampness of
atmosphere, extremes or changes of
temperature, whether natural or man-
made, including freezing or melting.

e. Mechanical breakdown, derangement of
mechanical paris, equipment breakdown,
malfunction or failure of the Covered
Property.

f. Any condition or event, inciuding explo-
sion, within a hot water boiler, steam
boiler, steam pipe, steam turbine or
steam engine.

g. Programreing errors.

h. Omission in, or faulty, inadequate or de-
fective design, specifications, workman-
ship, repair, construction, renovation, re-
modeling or maintenance of the Covered
Property.

i. "Flat wheel".

Office, Inc. with its permissian. CM T1 92 02 08
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C. Limits Of Insurance

The most we will pay for loss or damage in any
one occurrence is the applicabie Limit of Insur-
ance shown in the Declarations.

. Deductible

We will not pay for loss or damage in any one
occurrence until the amount of the adjusted loss
or damage before applying the appiicable Limits
of Insurance exceeds the Deductible shown in the
Declarations.

We will then pay the amount of the adjusted loss
or damage in excess of the Deductible, up to the
applicabie Limit of insurance.

. Additional Coverage Conditions

The following condifions apply in addition to the
Commercial Infand Marine Conditions and the
Common Policy Conditions,

1. Valuation

As shown on the Coverage Form Declara-
tions, the value of the property will be as fal-
tows unless otherwise endorsed on the policy:

a. AAR Valuation

If Association of American Railroads
{AAR} Valuation is shown as the applica-
bie valuation, the value of the property
will be determined according to the Inier-
change Rules of the American Associa-
tion of Railroads.

We will not pay more for loss or damage
than the least of:

(1) The value of the property as deter-
mined by AAR; or
{2) The applicable Limit of Insurance.
b. Actual Cash Value

If Actual Cash Value is shown as the ap-
plicable valuation, we will not pay more
for loss or damage than the least of:

{1) The actual cash value of that prop-
erty;

{2) The cost of reasonably restoring that
property to its condition immediately
before the loss or damage;

{3) The cost of replacing that property
with substantially identical property;
or

{4) Your legal liability for property of oth-
ers.

Inciudes the copyrighted material of Insurance Services Office, Inc. with its permission.
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¢. Stated Amount

If Stated Amount Valuation is shown as
the applicable valuation, we will not pay
more for loss or damage than the least
of;

{1} The Limit of Insurance shown in the
schedule for that property,

{2} The cost of reasonably restoring that
praperty to its condition immediately
before loss or damage;

{3} The cost of replacing that property
with substantially identical property;
ar

{4} Your legat liability for property of oth-
ers.

2. Coverage Territory
We cover property wherever located within:

a. The United States of America (including
its temritories and possessions);

b. Puertc Rico; and
¢c. Canada.
3. Coinsurance

Iif a Coinsurance percentage is shown in the
Declarations, the following condition applies:

We will not pay the full amount of any loss if
the vaiue of Covered Property at the time of
loss times the Coinsurance percentage
shown for it in the Declarations is greater
than the Limit of Insurance for the property.

Instead, we will determine the most we will
pay using the following steps:

a. Multiply the value of Covered Property at
the time of loss by the Coinsurance per-
ceniage;

b. Divide the Limit of Insurance of the prop-
erty by the figure determined in Step a.;

c. Mulliply the total amount of loss, before
the application of any deductible, by the
figire determined in Step b.; and

d. Subtract the deductible from the figure
determined in Step c.

We will pay the amount determined in Step
{d} or the Limit of Insurance, whichever is
less. For the remainder, you will either have
to rely on other insurance or absorb the loss
yourself.

Page 5 of 6
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4, Numbering or Names

You may change only your internal number-
ing or names of Covered Property, without
material change fo the actual Covered Prop-
erty, provided you maintain a permanent re-
cord of the changes and provide them to us

Case 13-10670 Doc 706-1 Filed 03/05/14 Entered 03/05/14 16:55:40 Desc Exhibit
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raking action, or other failure of a wheel to
turn.

"Fungus” means any type or form of fungus,
including mold or mildew and any mycotox-
ing, spores, scents or by-products produced
or released by fungi.

in the event of ioss. 3.
F. Definitions

"Pollutanis”™ means any solid, liquid, gaseous
or thermal irritant or contaminant, inciuding
smoke, vapor, soof, fumes, acids, alkalis,
chemicals and waste. Waste includes materi-
als to be recycled, reconditioned or re-
claimed.

1. "Flat wheel" means the wearing of a wheel's
surface as a result of a braking action, failure
of a braking mechanism to release after a

Page 6 of 6 Inciudes the copyrighted material of Insurance Services Office, Inc. with its parmission. CMT1920208
Includes the copyrighted material of The Travelers Companies, Inc.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

RAILROAD ROLLING STOCK
DAMAGE TO TRACK AND ROADBED COVERAGE

This endorsement modifies insurance provided under the RAILROAD ROLLING STOCK COVERAGE FORM.

A. The following Additional Coverage is added to caused by derailment or collision. The most
Section — A Coverage: we will pay under this Additional Coverage is
$25,000 for the sum of all covered expenses

) arising during each separate 12 month period
We will pay your reasonable and necessary of this policy.

expense o repair or replace damaged track
and roadbed located on your premises or for
which you are legally liable if the damage is

1. Damage to Track and Roadbed

The limit for this Additional Coverage is in
addition to the Limit of Insurance,

CM T5 3740208 Includes the copyrighted material of Insurance Services Office, Inc. with its parmission, Page 1 of 1
Includes the copyrighted material of The Travelers Companies, Inc.
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SECURITY AGREEMENT

AGREEMENT made this 15th day of June, 2009, by and between MONTREAL,
MAINE & ATLANTIC CORPORATION, a Delaware corporation with a place of business in
Hermon, Penobscot County, Maine, MONTREAL, MAINE & ATLANTIC RAILWAY ,
LTD., a Delaware corporation with a place of business in Hermon, Penobscot County, Maine,
and whose mailing address is 15 Iron Road, Hermon, ME 04401, MONTREAL, MAINE &
ATLANTIC CANADA CO., a Nova Scotia corporation with a place of business in Montreal,
Quebec, Canada, and LMS ACQUISITION CORPORATION, a Delaware corporation with a
place of business in Hermon, Penobscot County, Maine (hereinafter coliectively called "Debtor™)
and WHEELING & LAKE ERITE RAILWAY COMPANY, a Delaware corporation with a
place of business at BreWster, Ohio, and whose mailing address is 10 East First Street, Brewster,

OH 44613 (hereinafter called "Secured Party").

Section L Security Interest.

A. Debtor hereby grants to Secured Party a security interest in the Collateral
described in Section II of this Agreement to secure the payment and performance of the
Obligations defined in this Agreement. This Security Agreement is entered into with respect to
transactions involving business and commercial purposes.

B. This Security Agreement secures the following Obligations:

(1)  all obligations of Debtor to Secured Party evidenced by a Line of Credit
Note of substantially even date in the original principal amount of Six Miltion Doltars
and No Cents ($6,000,000.00), as the same may be amended or extended (hereinafter
referred to as "the Note") and all instruments, documents or agreements referenced or
defined therein (such Note and other agreements being hereinafter collectively referred to
as the "Loan Documents™);

(2)  any and all other liabilities of Debtor to Secured Party of every kind and
description, direct or indirect, absolute or contingent, due or to become due, now existing
or hereafter arising, and whether arising out of or under the Note, Loan Documents
bereunder, or any other evidence of indebtedness of any kind or description;

(3)  all costs incurred by Secured Party, directly or indirectly, for maintenance
or preservation of the Collateral or to enforce any of Secured Party's rights under this
Agreement or with respect to the Obligations or any of Secured Party's rights or remedies
with respect to Debtor and/or any guarantor or other person liable for any of the
Obligations, including, without limitation, reasonable attorneys fees and expenses
incurred by attorneys for Secured Party;
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(4)  all obligations under any renewal, replacement, substitution, addition,
modification, or extension of any of the foregoing; and

(5}  any of the foregoing that arises after the filing of a petition by or against
Debtor under the Bankruptcy Code, even if the obligations do not accrue because of the
automatic stay under Bankmptcy Code § 362 or otherwise.

"Obligations” include obligations to perform acts and refrain from taking action as well as
obligations to pay money.

C. Any term used in the Maine Uniforma Commercial Code (Title 11, Maine Revised
Statutes Annotated) as amended from time to time ("UCC™) and not defined in this Agreement
shall have the meaning given to the term in the UCC.

D. To the extent Debtor uses proceeds of a loan fiom Secured Party to purchase
Coliateral, Debtor's repayment of the loan shall apply on a "first-in-first-out” basis so that
payment will be made in the chronological order that Debtor purchased such Collateral.

Section II. Collateral,

The Collateral of this Security Agreement is the following personal property of Debtor,
wherever located, and inuring to the benefit of or owned by the Debtor now, or arising at any

time in the future and wherever located as follows:

A. All Accounts and other rights to payment (including Payment Intangibles),
whether or not earned by performance, including but not limited to, payment for property or
services sold, leased, rented, licensed, or assigned. This includes any rights and interests
(including all liens) that Debtor may have by law or agreement against any account debtor or

obligor of Debtor.

B. All Inventory

C. All additions, accessions, substitutions, replacements, products to or for, and all
cash or non-cash proceeds of any of the foregoing, including insurance proceeds.

Section HI.  Debtor’s Representations and Warranties.

Debtor represents and warrants as follows:

A. Debtor has rights in or the power to transfer the Collateral, and Debtor has good
and marketable title to the Collateral, free from any adverse claims, liens, security interests,
encumbrances, or restrictions on pledge or transfer, except as created by this Agreement.

B. All information furnished by Debtor to Secured Party concerning the Collateral is,
or will be at the time the same is furnished, accurate and complete in all material respects.
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C. The office where Debtor keeps its records concerning Accounts is Hermon,
Maine. Debtor will not remove any such records from Hermon, Maine, without the written

consent of Secured Party.

D. All Collateral is located solely in the State of Maine, and shall not be removed
from that location without the prior consent of Secured Party.

E. Debtor's exact legal name, place of residence (if Debtor is an individual), chief
executive office, and state of incorporation or registration (if applicable) are as set forth in the
first paragraph of this Security Agreement.

F. Until the Obligations are satisfied in full, Debtor agrees that it will not merge into
or consolidate with any other entity or otherwise change Debtor's business structure, or sell all or
substantially all of Debtor's assets, or change the state where Debtor is located, or change *
Debtor's name, without prior written notice to and consent of Secured Party.

SectionIV.  Accounts.

A. So long as Secured Party does not request that the account debtors be notified of
the assigmment of Accounts to Secured Party, Debtor shall receive all amounts due for services
rendered or goods sold and shall make collections of all Accounts, and Debtor shall have full
dominion and control over such proceeds and Accounts. Debtor will use all reasonable and

diligent effort to collect Accounts when due.

B. At any time before or after default by Debtor hereunder, Debtor, when requested
in writing by Secured Party, shall assign or endorse the Accounts, and all amounts due to Debtor
for services rendered or goods sold, to Secured Party; shall notify account debtors that the
Accounts have been assigned and should be paid to the Secured Party; and shall deliver to
Secured Party, promptly upon receipt, all amounts due for services rendered or goods sold
received by Debtor. Debtor, shall upon request of Secured Party, account for and pay over or
deliver to Secured Party all such sums received from account collections and, pending such
payment or delivery to Secured Party, Debtor will hold all such money and other proceeds in
trust for Secured Party separate and apart from, and without in any manner commingling the
same with, Debtor's funds, and Debtor will not use the same in the conduct of Debtor's business

or for any other purpose.

C. At the time any Account becomes subject to a security interest in favor of Secured
Party, Debtor warrants that such Account shall be valid and undisputed and that there shall be no
setoffs or counterclaims against such Account except for disputes that may arise in the ordinary
course of business have no material effect (financial or otherwise) in the aggregate upon Debtor.

Section V. Taxes, Assessments and Governmental Charpes.
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Debtor will pay promptly when due all taxes, assessments and governmental charges
imposed upon Debtor or Debtor's Collateral, including without limitation, income, excise, sales,

and use taxes.

Section VI.  Prohibition on Other Security Interests or Financing Statements.

Except as expressly permitted by Secured Party, Debtor will not permit or suffer to exist
any other security interest in or lien upon the Collateral nor any financing statement covering the
Collateral o be on file in any public office except the financing statement in favor of Secured
Party. Debtor will defend the Collateral against all claims and demands of all persons at any time
claiming the same or any interest therein. Secured Party, in the name of Debtor, may contest any
claims made against Debtor wherein an adverse decision would impair Secured Party's security.

Section VII. Reports, Examinations, Inspections.

A. Debtor will immediately notify the Secured Party of any event causing loss or
depreciation in value of the Collateral, and the amount of such loss or depreciation. Debtor will
upon the request of Secured Party at any reasonable time furnish to Secured Party a report
showing all Accounts and all other information relating to the Accounts as Secured Party may

request.

B. Debtor will provide Secured Party with all such financial reports and data as
required in the Loan Documents, and in addition, Debtor shall deliver such financial reports and
data pertaining to the Collateral as Secured Party may reasonably request from time to time.
Secured Party shall be entitled at its own expense to have audits made of Debtor during business
hours by independent accountants, and to examine, inspect and make extracts from Debtor's

books, electronically stored data, and other records.

C. Debtor and Secured Party may each inspect any Collateral in the other party's
possession, at any time, upon reasonable notice.

Section VIIL Costs and Expenses Paid by Secured Party.

A, If Debtor fails to do so, Secured Party may, at its option, pay for, taxes,
assessments or other charges on the Collateral; may discharge any security interest in or lien
upon the Collateral. Any such payment made or expense incurred by Secured Party shall be
added to the indebtedness of Debtor to Secured Party, shall be payable on demand, and shall be

an Obligation secured by this Agreement.

B. Debtor shall pay to Secured Party on demand any and all expenses, including
legal expenses and reasonable attorneys fees, incurred or paid by Secured Party for any purpose
related to the Collateral or the Obligations, including, without limitation, expenses for (1)
defending any claims against the Collateral; (2) enforcing any rights of Secured Party under this
Agreement; (3) commencing, defending, intervening in or taking any other action in or with
respect to any litigation or arbitration proceeding, including any bankruptcy, insolvency, or
similar proceeding, relating to the Debtor or the Collateral.
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Section IX.  Financing Statements: Perfection.

A. Debtor authorizes Secured Party to file financing statements, amendments and
continuations in its name at any time and from time to time until all Obligations secured hereby
are paid in full, and in addition, Debtor agrees to execute a financing statement pursuant to the
UCC in form satisfactory to Secured Party. Debtor shall pay all costs of filing any and all
financing, continuation, or termination statements with respect to the security interest created by

this Agreement.

B. So long as Debtor is not in defauit, Debtor shall have possession of the Collateral,
except as expressly provided otherwise in this Agreement, and except to the extent Secured Party
chooses to perfect its security interest in any Collateral by possession in addition to the filing of a
financing statement. If any Collateral is in the possession of a third party, Debtor shall join with
Secured Party in notifying the third party of Secured Party's security interest and obtaining an
acknowledgment from the third party that it is holding the Collateral for the benefit of Secured

Party.

C. Debtor will cooperate with Secured Party in obtaining control with respect to any
Collateral consisting of Accounts.

Section X. Events of Default,

Debtor shall be in defauit under this Agreement upon the happening of any of the
following events:

A. Any default by Debtor in the payment or performance of any of the Obligations,
including the occurrence of any event of default as defined or set forth in the Loan Documents,

subject to any applicable notice and cure provisions;

B. Debtor's failure to observe or perform any other covenant or agreement contained
in this Security Agreement;

C. If applicable, any default under the terms of any guaranty held by or in favor of
Secured Party of the indebtedness secured hereby, or under any agreement providing collateral

for any such guaranty;

D. Breach by Debtor of, or the incorrectness of any representation or warranty
contained in this Security Agreement, the Note, Loan Documents, or any of the other Obligations
or any other agreement between Debtor and Secured Party;

E. Debtor shall be involved in financial difficulties as evidenced by:

(D an attachment made on the Collateral or other assets of Debtor that is not
discharged within thirty (30) days from the making thereof; or
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2} an admission in a written notice by Debtor to Secured Party of Debtor’s
inability to pay Debtor’s debts generally as they become due; or

(3) the making of an assignment by Debtor for the benefit of creditors; or

4 Debtor consenting to the appointment of a receiver fox all or a substantial
part of Debtor's property; or

(5) Debtor filing a petition in bankruptcy or for reorganization or the adoption
of an arrangement under any federal or state bankruptcy or insolvency law, or the entry of
an order for relief, or the entry of a court order without the consent of Debtor appointing a
receiver or trustee for all or a substantial part of Debtor's property or for any other judicial
modification or adjustment of the rights of creditors, which order is not vacated, set aside,
or stayed within sixty (60) days of the date of its entry; or Debtor’s insolvency meaning
either that Debtor's liabilities exceed assets or that Debtor is unable to pay debts as the
same come due;

F. Material uninsured loss, theft, substantial damage, destruction or encumbrance of
airy of the Collateral. :
G. The encumbering or hypothecation or sale of any of the issued or authorized to be

issued shares of stock of the Debtor, whether direct or indirect, and however occurring or arising.

H. Debtor or any guarantor of any of the Obligations is convicted of any offense that
could result in the forfeiture of the Collateral, or the Collateral is subject to an order of forfeiture.

I Secured Party receives a report from the Secretary of State of Maine or the
Secretary of State of any other state where Debtor is located or where any Collateral is located
indicating that Secured Party's security interest is not prior to all other security interests or other

interests reflected in the report.

Section XI. Remedies.

A. If any event of default has occurred, the Secured Party may declare all
Obligations secured hereby to be immediately due and payable and may exercise any and all
rights and remedies available at law or in equity, including those available under the provisions
of the Maine Uniform Commercial Code, and Secured Party shall have the right to pursue all
such remedies separately, successively, or simultaneously. Secured Party may require Debtor to
assemble the Collateral and make it available to Secured Party at a place to be designated by
Secured Party. Debtor shall not be entitled to possess any of the Collateral after default, and
Secured Party may enter upon and inio the premises where Collateral may be located and remove
the same. Such repossession shall not affect Secured Party's right to retain all payments made by
Debtor prior thereto. Secured Party's acceptance of any payment subsequent to Debtor's default
shall not affect any rights or obligations hereunder with respect to any subsequent payments or

defaults,





Case 13-10670 Doc 706-2 Filed 03/05/14 Entered 03/05/14 16:55:40 Desc Exhibit
B Page 7 of 10

B. Secured Party shall give such notice of any private or public sale or other
disposition of Collateral as may be required by the UCC. Any requirement of reasonable notice
shall be met, if notice is sent to Debtor or other person entitled thereto at least ten (10) days
before the time of any sale or disposition of the Collateral, or any act contemplated.

C. Debtor shall pay to Secured Party on demand any and all expenses, including
legal expenses and reasonable attorneys' fees, incurred or paid by the Secured Party in protecting
or enforcing any rights of the Secured Party hereunder, including expenses incurred in taking
possession of the Collateral, storing, and disposing of the same, or collecting the proceeds
thereof.

D. If Secured Party elects to take possession of the Collateral, Secured Party shall
have the right to continue to operate and manage Debtor's business for such period of time as
Secured Party deems necessary in order to attempt to sell all of the Collateral as a going

business.

E. Any proceeds of collection or enforcement or sale or other disposition of
Collateral shall be applied first to expenses and reasonable attorneys' fees incurred by Secured
Party and then to the satisfaction of the Obligations in such order as Secured Party may, in its
sole discretion, determine, and Debtor shall remnain lable for any deficiency.

F. After default, Secured Party may sell, lease, or otherwise dispose of any of the
Collateral in its then present condition and Secured Party has no obligation to clean or repair the
Collateral prior to sale. Secured Party may comply with any applicable state or federal law
requirements in connection with a disposition of the Coflateral. Secured Party may sell the
Collateral without giving any warranties as to the Collateral. Secured Party may specifically
disclaim any warranties relating to title, possession, quiet enjoyment and the like. Any
procedures allowed by this paragraph shall not be considered adversely to affect the commmercial

reasonableness of any sale of the Collateral.

G. No delay in accelerating the maturity of any Obligation or in taking any other
action with respect to any event of default shall affect the rights of Secured Party later to take
such action, and no waiver 4s to oné event of default shall affect Secured Party's rights as to any

other default.

H. Secured Party has no obligation to attempt to satisfy the Obligations by collecting
them from any other person liable for them. Secured Party may release, modify, or waive any
collateral provided by any other person to secure any of the Obligations, all without affecting
Secured Party's rights against Debtor. Debtor waives any rights it may have to require Secured
Party to pursue any third party for any of the obligations.

L Secured Party may exercise any rights or remedies set forth in the Loan
Documents.

Section XII. Miscellaneous Provisions.
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A. This Agreement may be amended only by the written agreement of Secured Party
and Debtor. This Agreement, together with the Loan Documents, is the entire agreement of
Debtor and Secured Party concerning the subject matter hereof. This Agreement restates the
grant of security interests set forth in the Note and the other Loan Documents.

B. Debtor agrees to execute and deliver such additional documents and to do all such
additional acts as Secured Party may reasonably request in order to evidence or perfect or
maintain the priority of the security interest granted in this Agreement, or to effectuate the rights
of Secured Party under this Agreement.

C. Any notice required by this Agreement shall be deemed to have been sufficiently
given when a record has been (1) deposited in any United States postal box, with postage prepaid
and properly addressed to the intended recipient, (2) received by telecopy, (3) received through
the internet; or (4) personally delivered.

D. All rights of Secured Party bereunder shall inure to the benefit of the successors
and assigns of Secured Party and all obligations of Debtor hereunder shall bind all persons who
become bound as a debtor to this Security Agreement. Secured Party does not consent to any
assignment by Debtor except as expressly provided in this Agreement.

E. This Security Agreement and all of the rights, remedies and duties of Secured
Party and Debtor shall be governed by the laws of the State of Maine, except to the extent that
the Maine Uniform Commercial Code provides for the application of the law of the state where
Debtor is located.

F. If any provisions of this Agreement should be found to be void, invalid, or
unenforceable by a court of competent jurisdiction, that finding shall only affect the provisions
found to be void, invalid, or unenforceable, and shall not affect the remaining provisions of this

Agreement.

Section XTI, Jury Trial Waiver.

DEBTOR AND SECURED PARTY AGREE THAT NEITHER OF THEM NOR ANY
ASSIGNEE OR SUCCESSOR SHALL (A) SEEK A JURY TRIAL IN ANY LAWSUTT,
PROCEEDING, COUNTERCLAIM OR ANY OTHER ACTION BASED UPON, OR
ARISING OUT OF, THIS AGREEMENT, ANY RELATED INSTRUMENTS, OR THE
DEALINGS OR THE RELATIONSHIP BETWEEN OR AMONG ANY OF THEM, OR (B)
SEEK TO CONSOLIDATE ANY SUCH ACTION WITH ANY OTHER ACTION IN WHICH
A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. THE PROVISIONS OF THIS
PARAGRAPH HAVE BEEN FULLY DISCUSSED BY DEBTOR AND SECURED PARTY,
AND THESE PROVISIONS SHALL BE SUBJECT TO NO EXCEPTIONS. NEITHER
DEBTOR NOR SECURED PARTY HAS AGREED WITH OR REPRESENTED TO THE
OTHER THAT THE PROVISIONS OF THIS PARAGRAPH WILL NOT BE FULLY
ENFORCED IN ALL INSTANCES.
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IN WITNESS WHEREOF, the parties hereto have caused this instrument to be executed under
seal as of the day and year first above written.
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WITNESS: MONTREAL, MAINE & ATLANTIC
CORPORATION

By:

- Donald Gardner /
Is (o

Hereunto Duly Authorized

MONTREAL, MAINE & ATLANTIC RAILWAY,
LTD.

By:

/%, Donald Gardner /
Its (£
Hereunto Duly Authorized

MONTREAL MAINE & ATLANTIC CANADA

WWA/

M Donald Gardner
Its Céo
Hereunto Duly Authorized

" Bonald Cardner

T / '/ Its (’/Fc
; Hereunto Duly Authorized

DEBTORS

WHEELING & LAKE ERIE RAILWAY
COMPANY

e IR N

Its Hereunto Duly Authorized
SECURED PARTY

10
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Fred Caruso
From: Sam Anderson <sanderson@bernsteinshur.com:>
Sent: Wednesday, December 04, 2013 12:56 PM -
To: Ackerman, Wystan M (wackerman@RC.com)
Cc: Pierre. Legault@Gowlings.com; Bob Keach; ‘Patrice.Benoit@Gowlings.com’
(Patrice.Benoit@Gowlings.com); Fred Caruso
Subject: Travelers
Attachments: 5976289 5.docx
Whystan:

1 accepted most of your changes and needed to make some further changes after discussions with Canadian
counsel this morning. Please let me know of these work. | have not heard anything from counsel for the other insureds
{afthough | left the message only ten minutes ago) but | added the language concerning the signoff from the other
insureds from the e-mail | sent earlier (the concept of the court order covering this issue if needed). Sam

Sam Anderson
Shareholder
sanderson@bernsteinshuy.com
207 228-7178 direct

207 774-1200 main

My Bio | LinkedIn | Twitter

BERNSTEIN SHUR | Click for Address: Portiand, ME | Augusta, ME | Manchester, Ni | bernsteinshur.com
Member, Lex Mundi, the world's leading assoclgtion of independent law firms,

Confidentiality notice: This message is Intended only for the person to whom addressed in the text above and may contain privileged or conftdential
Informatien, If you are not that person, any use of this message Is prohibited. We request that you netify us by reply to this message, and then delete
all copies of this message inciuding any contalned in your reply, Thank you.

IRS notice: Unless specifically indlcated otherwise, any tax advice contained In this communication {Including any attachments} was not Intended or -

written to be used, and cannot be used, for the purpose of {a) avolding tax-related penalties under the Internal Revenue Cade, or (b) promating,
miarketing, or recommending to another party any transaction or matter addressed hereln..

MMA-TRAVELERS 001264
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RELEASE OF CLAIMS
In consideration of Three Million Eight Hundred Thousand Dollars and Zero Cents
($3,800,000.00) (the “Settiemént Payment”), to be paid as set forth below, in addition to a
previous payment of Two Hundred Fifty Thousdnd Dolars ($250,000.00) made payable to .
Montreal, Maine & Atlantic Canada Company (“MMA Canada™); receipt of both of which
payments is hereby acknowledged, Montreal, Mains & Atlantic Corporation, LMS Acquisition
Corporation, Robert J. Keach, as the chapter 11 trustee in the chapter 11 baikruptcy case of

Montreal, Maine & Atlantic Railway, Ltd., on behalf of Montreal, Maine & Atlantic Railway, -

Ltd. and its bankruptey estate, Montreal, Maine & Atlantic Canada Company, and Rail World,

Inc., en their own behalf, and on behalf of their past and present parent, subsidiary and affiliated

r’ companies, and each of theit fespective directors, officers, shareholders, principals, predecessors,
. successars, insurers, employzes, agents, and servants, and any other person or entity claiming
% through them (“Releasors™), hereby release, remise, acquit, and forever dischasge Travelers -

Property Casualty Company of America, and each of its past and present parest, subsidiary and
afiiliated companies, and each of their: r'espebtive directors, officers, sharcholders, principats,
predecessors, suceessors, reinm,xi'ers, employees, a'gems, servants,.arttomgys, consultants and
other representatives (all ﬁf ‘the-above, exeepting XL Insutance Compaﬁir Limited, Indian Harbor
lnsu:a:@& Company and Gresit American Insu‘rancé Cofnpany (which insurance companies
Travelm;s Property Casualty Company of America recognizes and acknowledges are not
afflisted with or related to Travelets Property Casualty Company of America), hereinafler

g collectively:referred to as the “KcleaSees"j, of and from aniy aud all claims, actioné, causes of

action, suits, accounts, debts, demands, both in law and squfty,-‘\i/hethcr known or unknown, —

MTE_LAWA 211568832
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from the beginn;ng of time to the date of this Release, pertaining to: (1) loss, démage or expense
: that the Releasors sustained ot inourred at any time arising in any way from the derailment of

' parts of a train in LaceMegantic; Quebec, Canada, on or about July 6, 2013, and/er the o
circumstances sutrounding that event as vwell as its aftermath (the “Incident™), including but not
limited to any property damage to any of the property.insured ot ¢laimed to be insured under
Policy No. QT-630-6357L188-T1L-13 issued by Travelers Property Casualty Company of

, America to Moritreal Maine. & Atlantic Corporation.et al., including but not limited to damage to
railcars, .l.'ailxoad teack and roadbed, poliution cleanup of removal, re-railment expense, fire .
&ep'gmnfm service char'ges,i‘lhsé'ofbusiness income, ex;ra expense, deﬁris removal, or any other
~ © claim of any nature atising in any way out of the Invident (the “Loss”); (2) any future loss,
damage ot expense, that the Releasors may sustain or incur at any time in the future arising in
any way from the Incident, including but not limited m. any future loss of business incomé or
extra expense, or any claim made by any third party against the Releasors arising ouot gf the

Incident, including but not limited to any claim for indemnity or contribution (the “Future

Loss™); k:i) the insurance claims (hereinaftér the “Claim”) submitted to the Releasers arising out

of the Lo-s.s, or that might be submitted relating to #iy Futute Loss; (45 the investigation,

adjustment and h;md'ling of the claimed Loss and the Claim; and (5) all causes of action that

could have been esserted by the Releasors against the Releasees, or any of them, or might

become available to be.asserted in the futre, arising out of the Incident, the Loss, any Future

Los, or the Cldim, on ety legal theory under the law of any jurisdiction, including bﬁ;.not' _ *“

limited to all clairns for compensatory dil.mages, punitive damages, attbmsy_s* fees, interest and

R

cests (inéluding}hdiclal costs), or declaratory reli¢f, including any contractual, exira-contractuel,

MTL_LAWAZITEBE3Z - 2
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bad faith, common.faw or statutery claims. This reiease is intended to bea complete and
coraprehensive release of all claims of any nature whatsoever that the Releasors might bave now
or in the: fisture aginst the Eelbétsees-arisiﬂg in any way out of the Incident,

This release constinites a transaction-within thic meaning set farth in article 2631 of the
il Code of Quebec if or 10 the extont that Quebec law were deemed fo apply (although, as
noted below, Maine law- shall apply). . .

The Settlement Payment unless otherwise ordered by a Coutt of compétent jurisdiction
described above shall consist of two paymerits: (i) one paymentin the amount of $1,330,000.00 —
shail be paid to Montreal, Maine & Atlantic Railway, Lia.; and.(ii) one payment in the amount of
$2,470,000.00 shall b paid to Richter Advisory Group Inc. in trust, whtich payrents shall be
paid in accordance with that certain-oxder entered by the Bmlkrupwy Court for the District of
aneandthatmninm[&:erder enitered in-the Canadian proceedings of MMA Canada,
which orders appmv.é the sﬁtléinént- with Travelers giving rise to this’ Rc,léasé of Claims. =

In further consideraﬁﬁn of the Settlement Payrent, the Releasors represent and warraot
that Montreal, Maibe & Atlantic Railway, Ltd. and Montreal, Maine & Atlantlc Cimeda
Company have abtained"ﬁo:ﬁ Coﬁrts of cam;:'etent futisdietion ﬁﬁthoﬁzat'ioﬂ fo proceed with the
settlement, and that thie entities signing below have fall authorlty 10 exetute this Release of
Clauns.

No promise or. mducemeni whmh mwu Heréin expressed has been: made to the Releasors,

and in excéuting this; Rcl ':"'"iaf Cra,xms, the Rﬂleasors oot rely upnn any.stafement or

represematmn Toade by amr pmon, firm-or cotapany, mcludmg 'w:thmit hmua‘uon the

A e i
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Releasees. The Releasors understand that the aforementioned payment is & compromise of a

disputed insurance claim, and that such payment is not an admission of liability.

H
&
5

This Release of Claims, which consists of six (5) pages including all signatures, together
with the ofders approving the settlement piving rise to this Release of Claims (and any signed
written agreements entered into in relation thereto, if any) contain the entire agteement betwaen

the Releasors and the Releasees, and may bs amended or modified only as mutually agreed in

writing.
Each of the undersigned-has been advised by counsel with regard to the foregoing -

Release of Claims, has carefuily read the foregaing and knows the contents thereof, and signs the

4, A e T AT

same as his own fice act and deed, and represents that he has full authomty and competence to
enter into this Release of Clalms

This Relense of Claims shall be governed seieiy by the law of the State of Maine, United
States of Amerlea, without regard for principles of conflicts of law. Any dispuie concerning this

Release of Claims shall be litigated in the United States Disttict Court for the District of Maine,

Ao, AR ol e R o oo A s e o,

the United States Bankruptoy Court for the Distvict of Maine, or, solely in the absence of federal

Jurisdiction, ina ISupﬂriqubﬂrt for the State of Maine.

Monipéal, Maine & Atlantic Corpogat

g AT T R e e et e -

HERE

H

G}WI\iORIl i
: Notary Public, Maine
My, Compission Expires May 4, 2015

4T ST

- :jm,tﬁmza.isaam 4
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My Conmission Expiies:

Montreal, Maine & Atlatitie Railway, T.td.

Robert ¥, Kzeach,as@hapte: 11 trustee.

Subsgribed and sworn.to bifate. '
tie this __ day of Jamisry, 2014

Notary, Eubhc :
My Comnfssion Bxpires:

Montreal, Mainé & Atlantiec Canad{
by bl 2
Its: /A&rw¢dé?)

Snbsenbed and $svoryto Bifore GAYNORL. RYAN
e this 17} déy e Fandanpons Notary Public, Maine

-3 MMMV Gomrission Expires May 4, 2015

LMS,%aqmsmon Coﬂperatmn
y a‘ l { Sl ; ?‘.""" .

Its: P‘*" "f"""-q

Subscmbed and swotn: wbdf@xe
 gfidg

MIL_LAW 2118883 o b1
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My Cominission Expires:

—_

Montiefl) Maig & Attantic. Railway, Lid.

By;

:flt ¥, Keach, as chapter 11 trustes

) Subscnbc aud sworn to- befme
me-his | 1 day of Janua

] AUBREY L. CUMMINGS
; Notasy Prii. . & s
’ Notmy Pu Y\ Py Gommission Svpiten Do & - 2

" My Comthission Bxpires: 1of2i|17

Montreal, Maine & Atlantic Canada Company

By:

Tis:

Subscribed and sworn to before
me this ___day of January, 2014

Commigsioner of Osiths-f‘m“Qﬁébec ‘ ' o ' _ .

EMS Aequisition Coy pmatmn . | ”
%‘&WM A @WL@M

lts; ’PM’;} ¢ Z‘WC |

Subscrlbcd and swomto befme

Notary Pubhc
My Connmssmn D{pues

MTL_LAVIA 211568302 o . 5
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g &ﬂﬂqlﬂiggm

G piish ot
A Junulio E‘qpm '

Nolary Publm
My GonimissionExpires:

MTL_LAVA 21158852 ’ 6
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