
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

__________________________________________ 
In re:         ) 
         ) Chapter 11 
Montreal Maine & Atlantic Railway Ltd.,   ) Case No. 13-10670 
         ) 

Debtor.    )  
__________________________________________) 
       ) 
Wheeling & Lake Erie Railway Co.,  ) 
       ) 
    Plaintiff,  ) 
       ) 
  v.     ) 
       ) 
Robert J. Keach, in his capacity as Chapter 11 ) Adv. No. 13-01033 
Trustee of Montreal Maine & Atlantic   ) 
Railway Ltd.; Montreal Maine & Atlantic  ) 
Railway Ltd; LMS Acquisition Corp.;  ) 
Montreal Maine & Atlantic Corp.; Travelers )  
Property Casualty Company of America a/k/a ) 
Travelers Insurance Company,   ) 
       ) 

   Defendants.  ) 
__________________________________________) 
 

WHEELING & LAKE ERIE RAILWAY COMPANY’S REPLY BRIEF REGARDING 
THE APPLICABILITY AND ENFORCEABILITY OF THE COURT’S 2014 RULINGS 

DETERMINING THAT THE SO-CALLED CANADIAN RECEIVABLES ARE 
WHEELING’S COLLATERAL AND REQUEST FOR ASSESSMENT OF FEES AND 

COSTS, INCLUDING ATTORNEYS’ FEES AGAINST THE TRUSTEE  
PURSUANT TO 28 U.S.C. § 1927 

 
 Now comes Wheeling & Lake Erie Railway Company (“Wheeling”) and, pursuant to 

the Third Amended JPO1, files this Reply to the Trustee’s Brief In Support of Objection to 

Wheeling & Lake Erie Railway Company’s Motion to Enforce Cash Collateral Orders (the 

“Trustee Brief”) [D.E. # 63].  See Third Amended JPO, ¶ 5.  The Trustee Brief provides the 

Court with absolutely no reason – be it procedural or substantive – to deviate from what Judge 

                                                 
1  Defined terms shall have the same meanings as ascribed to them in Wheeling’s Initial Brief Regarding the 
Applicability and Enforceability of the Court’s 2014 Rulings Determining that the So-Called Canadian 
Receivables Are Wheeling’s Collateral (the “Wheeling Brief”) [D.E. # 65] unless otherwise noted herein.  
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Kornreich has already ruled twice, and which has already been finalized by the expiration of the 

right of appeal: (a) the Canadian Receivables are Wheeling’s collateral as a matter of fact and 

law; and (b) this ruling is binding on the Trustee for all purposes, including the pending Cash 

Collateral and Surcharge Motions.  To make matters worse, the Trustee’s Brief purports to 

repudiate the Stipulation made and entered into by virtue of the Third Amended JPO.  There 

being nothing new in the Trustee’s Brief, this Court having ruled twice that the Canadian 

Receivables to be Wheeling Collateral, and all appeal rights having terminated with respect to 

such rulings, this Court should, resist any effort to repudiate the Stipulation and enter an order 

granting Wheeling a superpriority, administrative expense claim in the amount of $695,640.93.  

In addition, the Court should enter its order imposing fees and costs, including Wheeling’s legal 

fees and expenses, on the Trustee pursuant to 28 U.S.C. § 1927.   

Argument 

A. The Trustee Provides No Reason For the Court To Revisit the Ruling; Each and 
Every Argument Raised In the Trustee Brief Has Already Been Raised By the 
Trustee, Litigated Repeatedly, Explicitly Rejected By the Court, And Has Become 
Final By The Expiration Of Appeal Rights. 

 
1. The Trustee Brief Simply Repeats Arguments That Have Already Been 

Considered and Rejected By the Court Twice. 
 

In his Brief, the Trustee makes the exact arguments he made at the March 13 and 

May 8 Hearings and in the Rule 52 Motion.  These exact arguments in turn were expressly 

rejected by the Court at the March 13 and May 8 Hearings and in the March 13 Findings, the 

Net Funds Order, the May 8 Findings and the Rule 52 Order.  Thereafter, the Trustee filed an 

appeal with respect to these Orders, which appeal was subsequently dismissed at the Trustee’s 

request after the Trustee and Wheeling settled the Rule 45G Motion.   
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The relevant point here is that all procedural steps that the Trustee might be permitted to 

take with respect to the issues at hand have already been taken and exhausted.  There is no 

provision of any body of rules that permits the Trustee to seek further reconsideration of these 

matters following the conclusion of its appeal, particularly where the Trustee has nothing new 

to say.  

2. The Trustee’s Attempt to Again Revisit Already-Adjudicated Arguments Is 
Nothing More Than A Procedurally Improper Second, Post-Appeal, Rule 
52(d) Motion to Alter or Amend. 

 
Given that the Trustee advances no new arguments in the Trustee Brief, that pleading is, 

as a practical matter, nothing more than a post-appeal motion to alter or amend an otherwise 

final order of the Court.  The Trustee cites no authority for the proposition that following the 

conclusion of an appeal, an acceptable or appropriate procedure is to go back to the trial court 

and seek reconsideration of the order(s) from which the appeal was taken.  Of course, there is 

no such authority.   

As such, the Trustee’s Brief is little more than an ill-conceived and vexatious effort to 

multiply proceedings in this case so as to achieve some perceived tactical advantage over 

Wheeling, perhaps by increasing its costs.  The Court should reject this effort, and has the tools 

to rectify the adverse effects of this conduct pursuant to 28 U.S.C. § 1927 (Wheeling addresses 

this in more detail below).  In the meantime, it is important to demonstrate the 

disingenuousness of the Trustee’s arguments in respect of the Canadian Receivables, and 

Wheeling’s security interest therein.  

3. The Ruling Has Collateral Estoppel Effect On the Trustee As to the Canadian  
Receivables. 
 

The Trustee arguments that collateral estoppel does not apply do not withstand even 

superficial scrutiny.  They can be summarized as follows:  
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First, the Trustee Brief suggests that there can be no collateral estoppel effect to the 

Ruling for purposes of the Cash Collateral Motion because the March 13 and May 8 Hearings 

involved different issues from those implicated in the Cash Collateral Motion.  Trustee Motion, 

¶¶ 22-24.  This is a reformulation of the “prejudice” argument already heard and rejected by 

Judge Kornreich in 2014.  Rule 52(d) Motion, ¶ 242.  As Judge Kornreich put it, in his usual 

inimitable style: 

As I caution[ed] the parties repeatedly, the findings and conclusions on that 
motion could have and would have a binding effect in other aspects of the 
case . . . . Which brings me to the fourth argument and the fact that the ruling on 
the 45g motion may be prejudicial to the debtor in other matters, specifically the 
motion that we are going to here now [the Cash Collateral Motion].  My answer 
to that is so be it1.  The Trustee’s motion to reconsider on 52B is denied in all 
respects. 

 
May 8 Findings Transcript, p. 49:6-14 (emphasis added). 
 

Second, the Trustee argues that the ownership of the Canadian Receivables was not 

actually litigated.  Trustee Motion, ¶¶ 25-27.  This is simply a lightly repackaged version of the 

Trustee’s arguments last year in the Rule 52(d) Motion that the evidence did not support Judge 

Kornreich findings as to the Canadian Receivables.  Rule 52(d) Motion, ¶ 22-233; see Wheeling 

Brief, ¶ 16.  This argument too has already been rejected by Judge Kornreich because it is 

entirely unsupported by the record of the hearings, as Wheeling as pointed out (See Wheeling 

Brief, ¶¶ 16, 17).  E.g., May 8 Findings Transcript, p. 48:13-17 (Judge Kornreich “It appeared to 

me back in January and it appears to me today that … there were and are no Canadian 

Receivables [separate and distinct from the Debtor’s receivables] . . . .”). 

                                                 
2  “In unnecessarily making the March 13 Findings, the Court has potentially prejudiced the Trustee with 
respect to other related matters before this Court, including the [Cash Collateral Motion]’”.   
 
3  “The evidence on the record in this case . . . does not support the March 13 Findings.” 
 

Case 13-01033    Doc 67    Filed 06/09/15    Entered 06/09/15 16:21:08    Desc Main
 Document      Page 4 of 22



5 
 

Third, the Trustee alleges that a determination of ownership of the Canadian 

Receivables was not essential to the ruling on the 45G Motion.  Trustee Brief, ¶¶ 28-30.  Again, 

this issue was considered and explicitly rejected by the Court at May 8 Hearing and in the 

May 8 Findings.  Rule 52(d) Motion, ¶ 24; see Wheeling Brief, ¶ 17.  

Fourth, the Trustee argues that the Ruling violates the terms of the Protocol because the 

Ruling arguably implicates assets subject to the Canadian insolvency proceeding.  Trustee 

Brief, ¶¶ 35-36.  Judge Kornreich considered and explicitly rejected the Trustee’s Protocol-

based arguments last year.  Rule 52(d) Motion, ¶ 25; see Wheeling Brief, ¶ 15.    

A closer examination of each of these arguments shows that none of them has any merit, 

that each has already been rejected by this Court (twice), and that there is no reasonable 

grounds or basis for the Trustee to make these arguments again at this stage of the case.  

A. Trustee Contention: The Issue Now Presented Was Not Previously 
Before the Court. 

 
The Trustee begins by suggesting that the issue in dispute in the Cash Collateral Motion 

– ownership of the Canadian Receivables – was not before the Court during the March 13 and 

May 8 Hearing on the Rule 45G Motion.  Trustee Brief, ¶¶ 22-24.  This is an amazing position 

for the Trustee to take given that the Trustee and his counsel were the ones who put entitlement 

of the Canadian Receivables in play as part of their argument that Wheeling had no right to the 

45G Net Funds.  See Wheeling Brief, ¶ 17; May 8 Findings Transcript, p 27:1-2 (Judge 

Kornreich: “I agree with the Wheeling that it was the Trustee that put the question into play.”)  

For the Trustee to argue that the issue he raised and litigated in the context of the 45G dispute – 

ownership of the Canadian Receivables – was somehow different from the issue raised and 

prosecuted by Wheeling in the Cash Collateral Motion – ownership of the Canadian 

Receivables – makes no sense.  The Canadian Receivables are either collateral for Wheeling or 
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they are not; the Trustee cites no provision of any agreement or principle of law that would 

make Wheeling’s security interests enforceable and perfected for some purposes but not for 

others4.  As Judge Kornreich recognized, there is clearly “an identity of the issues” between the 

45G contested matter and the Cash Collateral Motion such that application of collateral estoppel 

is warranted.  See Ganzalez-Pina v. Rodriguez, 407 F.3d 425, 430 (1st Cir. 2005). 

B. Trustee Contention: The Ownership of the Canadian Receivables Was 
Not Actually Litigated. 

 
The Trustee also makes the puzzling argument that ownership of the Canadian 

Receivables was not actually litigated.  Trustee Brief, ¶¶ 25-27.  More specifically, the Trustee 

asserts that “No evidence was taken regarding the separate accounting and treatment of 

receivables because that issue was not before the Court” Id., ¶ 26 (emphasis in original 

omitted).  Wheeling begs to differ.   

As set forth above and in the Wheeling Brief5, the issue of the accounting and treatment 

of the Canadian Receivables was before the Court because those issues were part and parcel of 

the question of which entity owned those Receivables, an issue raised by the Trustee.  

Moreover, there was substantial evidence, in the form of live testimony on the “accounting and 

treatment of receivables” at the January 23 Hearing.  Thus, Mr. Gardner, the Debtor’s Chief 

Financial Officer, on direct and cross examination, testified as follows:  

                                                 
4  Perhaps realizing the futility of this argument, the Trustee suggests that there could be some difference 
between the Canadian Receivables that generated the 45G Net Funds and the whole universe of Canadian 
Receivables at issue in the Cash Collateral Motion that would prevent application of collateral estoppel.  Trustee 
Brief, ¶¶ 23-24.  Tellingly, the Trustee does not say what that difference might be.  The reason for this obvious: 
there is no difference, as the Court has already ruled.  None of the discovery undertaken in the context of the 
45G litigation or the testimony provided at January 23 Hearing by the Debtor’s CFO suggested that the subset of 
Canadian Receivables that generated the Net Funds was in any way different from the greater pool of Canadian 
Receivables.  This argument is a text book example of an argument interposed for delay.  
 
5  And in Wheeling’s Rule 52 Objection. 
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 While MMA Canada maintains its own currency accounts and books, MMA and 
MMA Canada operate on an integrated basis out of their Hermon, Maine 
headquarters.  January 23 Hearing Transcript, pp. 84:11-13; 119.  
 

 Canadian customers were billed for freight services (i.e., services that would 
generate so-called “Canadian accounts receivable”) via MMA invoices by MMA 
personnel; MMA Canada does not send out separate invoices for these services.  Id., 
pp. 119:16-120:20. 

 
 Invoices sent by MMA to Canadian customers for freight services create accounts 

receivable for MMA and are booked as such on MMA’s books, not MMA Canada’s 
books.  Id., pp. 120:21-121:1. 

 
 The same is true for interline settlement system (“ISS”) invoices related to Canadian 

customers.  Id., pp. 121:2-122:21. 
 
 Only MMA owns any rolling stock; MMA Canada does not own any rolling stock.  

Id., p. 123:3-5. 
 
 All of the cash generated by freight services, whether it be for U.S. or Canadian 

customers “all goes into one pot” at MMA.  Id., p. 124:3. 
 
 On a periodic basis, MMA allocates a certain portion of accounts receivable 

proceeds to MMA Canada for tax purposes pursuant to an historical formula.  Id., 
pp. 123:11-124:2. 

 
 That allocation of funds to MMA Canada is not tied to the amount of accounts 

receivable revenue generated by Canadian customers.  Id., pp. 123:25-124:3. 
 
In light of Mr. Gardner’s testimony on January 23rd, the Trustee’s argument that no 

evidence was presented, and there is some yet-undisclosed evidence that will reverse the 

Ruling, is disingenuous at best.  Moreover, as the Court itself noted at the May 8 Hearing in 

response to this same argument by the Trustee’s counsel, “the time for evidence has passed.”  

May 8 Findings Transcript, p. 20:6.  If the Trustee had something more to say on the subject, 

his opportunity to do so was in the prior proceedings – proceedings in which he raised the 

subject. 

The Trustee Brief also quotes language from a colloquy at the January 23 Hearing 

between the Court and Wheeling’s counsel to suggest that they both acknowledged that the 
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evidence on treatment of the Canadian Receivables was lacking or somehow incomplete.  

Trustee Brief, ¶ 26.  As Wheeling pointed out in its Rule 52 Objection (pp. 8-9), when that 

colloquy is read in its entirety (see January 23 Hearing Transcript, pp. 149:16-160:17), it 

becomes clear that Attorney Marcus was asserting that Wheeling had, based on the then, 

conclusive testimony of Mr. Gardiner, a perfected security interest in the Canadian 

Receivables6 and that a separate motion to compel turnover of all of the Canadian Receivables 

to Wheeling would be forthcoming based on that testimony7.  The Trustee knows full well that 

any suggestion of an incomplete record was made in reference to a yet-to-be-filed motion to 

compel turnover.  Of course, the record for that motion – the forthcoming Cash Collateral 

Motion – was incomplete when the transcript was made, because that motion had not been 

filed.  To distort this discussion of counsel and the Court as some kind of concession that there 

was a lack of evidence regarding entitlement to the Canadian Receivables, again, exceedingly 

disingenuous, at best.  Certainly, Judge Kornreich twice rejected the notion that the record was 

incomplete. 

The Trustee’s assertion that the question of ownership of the Canadian Receivables was 

not litigated for collateral estoppel purposes simply does not pass the straight face test.  As has 

been demonstrated repeatedly, the record is abundantly clear that the issue was litigated 

                                                 
6  See e.g., January 23 Hearing Transcript, p. 150:4-16 (emphasis added): 
 

MR. MARCUS: All right. The contention is, oh, half the money the Debtor got was from 
Canadian companies, so-called Canadian receivables. That’s not Wheeling’s money so 
they shouldn’t get any benefit from it. Well, that’s wrong. Those are Wheeling 
receivables because, as Mr. Garner testified, all of the billing of this company is billed 
by the Debtor. Now, how they do allocations corporate-wise after they get the money is 
of no moment. When this company renders a service, whether it’s in the United States or 
to a Canadian customer or to anybody else, that customer gets a bill from this Debtor. 
That creates this Debtor’s account receivable. That is our collateral and that is the state 
of the evidence before the Court. 
 

7  See May 8 Findings Transcript, p. 151:7, 19-20 (MR. MARCUS: “That’s a fight for another day. . . It’s an 
issue and the Court will be hearing more about it later.”). 
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multiple times in multiple mediums: in pre-January 23 Hearing briefing, at the January 23 

Hearing, in the parties’ Rule 52 Motions, and during the May 8 Hearing. 

C. Trustee Contention: He Was Surprised by the Canadian Receivables 
Issue. 
 

The Trustee also suggests that “there was no reason for [him] to believe there was that 

he should litigate the issue [of the Canadian Receivables] at the January 23 Hearing” and he 

was somehow ambushed by the issue such that it would be unfair to apply collateral estoppel.  

Trustee Brief, ¶ 27.  This statement, to put it as delicately as possible, is very far from the truth.   

In fact, the Trustee himself, in his Trustee Brief Regarding 45G Tax Credits (the 

“Trustee 45G Brief”) [D.E. # 578], which he filed two days before the January 23 Hearing, 

expressly asserted that the Canadian Receivables were not Wheeling’s collateral.  E.g., Trustee 

45G Brief, ¶ 5 (“Wheeling did not take any steps to perfect a security interest in assets owned 

by MMA Canada.  For the period from June 1, 2013 through December 31, 2013, 

approximately 52% of the cash collections by MMA and MMA Canada came from Canadian 

customers.  In other words, a significant portion of the cash receipts during the relevant period 

came from collection of Canadian accounts in which Wheeling does not have a perfected 

security interest.”), 22 (“The Qualified Expenditures were from a variety of sources, including 

sources in which Wheeling does not have a perfected security interest.  For example, more than 

half of the Debtor’s cash receipts from June 1, 2013 through December 31, 2013 were received 

from Canadian account debtors.”).  The Trustee 45G Brief went onto argue that “Wheeling 

could not claim a security interest in the Net Funds on the basis that they were ‘proceeds’ of 

pre-petition accounts because that argument “overlooks the fact that MMA funded the eligible 

expenditures from a variety of sources: . . . Canadian accounts receivable . . . .”  Id., p. 18.  He 

also argued that the equities of the case barred Wheeling from asserting a security interest in the 
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Net Funds because “the Debtor funded the Qualified Expenditures from a variety of sources, 

including sources in which Wheeling does not have a security interest (e.g., . . . proceeds of 

Canadian accounts receivable.)”.  Id., p. 20.   

For the Trustee to claim now that he was “surprised” by the issue of entitlement to the 

Canadian Receivables – when he himself raised that issue before any hearing was even held – 

casts substantial doubt on the sincerity and reasonableness of the Trustee’s briefing in this case.  

D. Trustee Contention: The Ownership of the Canadian Receivables Was Not 
Essential to the Ruling in the 45G Motion. 

 
The Trustee also argues that ownership of the Canadian Receivables was not essential to 

the Ruling on the 45G Motion.  Trustee Brief, ¶¶ 28-30.  This argument is dealt with extensively 

in the Wheeling Brief (¶17) (and in the Rule 52 Opposition (pp. 6-9)) and does not need to be 

revisited in detail again here.   

That being said, Wheeling is still at a loss to understand how the Trustee could first argue 

to Judge Kornreich that Wheeling was not entitled to the Net Funds under an “equities of the 

case” defense premised in large part on a claim that the proceeds of the Canadian Receivables 

that generated those Funds were not Wheeling collateral, and now argue that Judge Kornreich 

did not need to decide that issue in the context of rejecting that Trustee-asserted “equities of the 

case” defense.  There is no way to reconcile these positions because, as should be obvious by this 

point, the Trustee is clearly contradicting himself.  Plainly, adjudication of Wheeling’s security 

interest in the Canadian Receivables ownership was central to the claims and defenses made by 

the parties, and to the Ruling.  The Trustee himself made it so. 

E. Trustee Contention: The Ruling Runs Afoul of the Protocol. 

The Trustee’s final argument is that the Ruling runs afoul of the Protocol and therefore 

cannot be valid and binding.  Trustee Brief, ¶¶ 31-38.  Like all his other arguments, this one also 
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fails.  The Trustee Brief quotes ¶ 5(B) of the Protocol to suggest that Judge Kornreich and/or 

Wheeling erred in not asking for a joint hearing.  Id.¸¶ 32.  This argument ignores the actual 

language of ¶ 5(b) which reads as follows: 

Where an issue is to be addressed only to one Court, in rendering a determination 
in any cross-border matter, such Court may: (a) to the extent practical or 
advisable, consult with the other Court; and (b) in its sole discretion and bearing 
in mind the principles of comity, either (i) render a binding decision after such 
consultation; (ii) defer to the determination of the other Court by transferring the 
matter, in whole or in part to the other Court; or (iii) seek a joint hearing of both 
Courts. 

 
(Emphasis added).  The language above in bold typeface is important as it vests in this Court 

the discretion (hence the term “may”) to decide on its own (if “advisable”) whether or not to 

consult with the Canadian Court on potential cross-border issues.  It does not require this Court 

to engage in such consultation.  Further, the Trustee omits quotation of those portions of the 

Protocol that expressly reserve to the Bankruptcy Court the unfettered right to exercise its 

lawful jurisdiction:  “The approval and implementation of this Protocol shall not divest nor 

diminish the U.S. Court’s . . . independent jurisdiction over the subject matter of the U.S. 

Proceeding . . . .”  Protocol, § C.6 (emphasis added).  “The U.S. Court shall have sole and 

exclusive jurisdiction and power over the conduct of the U.S. Proceedings and the hearing and 

determination of matters arising in the U.S. Proceedings.”  Id, § C.7 (emphasis added). 

Judge Kornreich made it very clear in the May 8 Findings that he did not see any need 

to invoke the Protocol because (a) he retained exclusive jurisdiction over the Debtor’s assets, 

which include the Canadian Receivables; and (b) in any event, the Trustee, the MMA Canada 

Monitor and MMA Canada itself had every right to see invoke the Protocol themselves as to the 

45G issues, but they chose not to do so.  See Wheeling Brief, ¶ 15; May 8 Findings Transcript, 

p. 45:12-46:9.  Since the Canadian debtors elected not to become involved in the matter, Judge 
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Kornreich was well within his discretionary authority to proceed without them.  The Trustee 

Brief, which conveniently omits those portions of the Protocol they wish this Court to overlook, 

as well as the Canadian debtors’ own decision to waive participation, provides no basis for the 

Court to overturn its earlier ruling on the scope of its own jurisdiction under 11 U.S.C. § 1334.  

D. 11 U.S.C. § 502(d) Does Not Bar Immediate Payment of Wheeling’s Allowed, 
Superpriority Administrative Claim; The Trustee’s Arguments to the Contrary 
Are Essentially a Repudiation of the Stipulations Agreed to And Entered in the 
Third Amended PTO. 

 
The Trustee argues that if this Court determines that the Ruling is binding and 

applicable to the Cash Collateral Motion (of course, it is), then 11 U.S.C. § 502(d) bars 

Wheeling from having an allowed $695,640.93 superpriority, administrative claim, until such 

time as the newly-filed Preference Action (as that term is defined in the Trustee Brief) is 

resolved.  Trustee Brief, ¶¶ 39-42.  The merits of this argument are addressed below, but at the 

outset, it must be rejected because the Trustee has already stipulated in this case that if the 

Canadian Receivables are Wheeling collateral, that is, if the Court’s prior rulings remain in full 

force and effect and binding on the Trustee, then Wheeling has an allowed, superpriority claim 

of $695,640.93.  Here is the text of the current Stipulation, as approved by this Court and under 

which the parties are now operating:  

If the Court determines as matter of law and fact that Ruling is binding on the 
Trustee for purposes of the Cash Collateral Motion, then Wheeling shall be 
deemed to have a superpriority, administrative expenses claim in this case, as 
provided for by the terms of the applicable cash collateral orders, in the amount 
of $695,640.93. 

 
Third Amended Joint PTO, ¶ 3.A (emphasis added).  Raising the 502(d) issue now is yet 

another questionable litigation tactic by the Trustee.  By stating a § 502(d) argument, which 

expressly contemplates “disallowance” of Wheeling’s superpriority administrative claim, the 

Trustee is repudiating the Stipulation negotiated with Wheeling, and approved by this Court. 
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This is because the Stipulation contains no qualification or limitation based on Section 502(d), 

although the Trustee could well have sought that.  Indeed, it is clear that the Trustee knew about 

his avoidance claims against Wheeling before he entered into the Stipulation, as evidenced by, 

inter alia, the March 20, 2015, demand letter from the Trustee to Wheeling as attached hereto 

as Exhibit A.  This demand letter precedes the Stipulation by over six weeks.   The Trustee’s 

current efforts to repudiate the Stipulation should not be countenanced.  Moreover, as 

demonstrated below, the contention asserted by the Trustee lacks merit as a matter of law.  

While the First Circuit has not ruled on whether § 502(d) applies to administrative 

claims, the majority rule from other Circuits, including the Second Circuit, is that it does not 

apply.  ASM Capital, LP v. Ames Dep't Stores, Inc., (In re Ames Dep't Stores), 582 F.3d 422 (2d 

Cir.2009); In re Momenta, Inc., 455 B.R. 353, 361-62 (Bankr. D.N.H. 2011); In re Plastech 

Engineered Prods., Inc., 394 B.R. 147 (Bankr. E.D.Mich, 2008); In re Roberds, Inc., 315 B.R. 

443 (Bankr.S.D.Ohio 2004); In re Durango Georgia Paper Co., 297 B.R. 326 (Bankr. S.D. Ga. 

2003); In re CM Holdings, Inc., 264 B.R. 141 (Bankr.D.Del.2000).  

The minority position holds that § 502(d) applies to all claims, including administrative 

expenses.  In re MicroAge, Inc., 291 B.R. 503 (9th Cir. BAP 2002); In re Circuit City Stores, 

Inc., 426 B.R. 560 (Bankr.E.D.Va. 2010).  

 There is no reason why the Court should decline to follow the majority rule – one 

adopted by New Hampshire Bankruptcy Judge Deasy in the Momenta case, 455 B.R. at 362 – 

that § 502(d) does not bar immediate payment of administrative expenses.  As the Momenta 

decision notes “[a]llowance of administrative expenses and allowances of claims are separate 

distinct mechanisms. . . Section 503, titled allowance of administrative expenses, stands alone.”  

Id.  Accordingly, it is entirely appropriate that § 502(d), which is “used to disallow claims filed 
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under § 501 and allowed under § 502(d),” does not apply to administrative expenses requests, 

which “stand alone: in their own statutory silo.”  Id.  “To construe § 502(d)'s disallowance as 

applicable to expenses allowable under § 503 – a section with its own scope, purpose and 

conditions – is to expand the scope of § 502(d)'s disallowance beyond its plain meaning.”  

Durango, 297 B.R. at 330. 

 This is especially true in the context of this case, where Wheeling’s superpriority 

administrative claim arose by virtue of multiple negotiated, consented-to, and judicially-

approved Cash Collateral Orders. None of these Cash Collateral Orders limit or condition 

Wheeling’s superpriority claim based upon any avoidance action or other causes of action that 

the Trustee might have brought.  At the same time, the Cash Collateral Orders expressly 

reserved the Trustee’s rights to bring these actions against Wheeling – there is no waiver or 

release.  If the Trustee or the Court wanted to limit the superpriority claim by assertion of a 

§ 502(d) limitation, particularly in view of his reservation of rights to file avoidance actions, 

then this limitation could have been and should have been incorporated in the Cash Collateral 

Orders – just like it should have been incorporated into the Stipulation if the Trustee wanted to 

reserve these rights.  To suggest that such a limitation should be read in now, after the Trustee 

has utilized Wheeling Cash Collateral to achieve his objectives in this case and in derogation of 

the recently agreed upon Stipulation, is entirely inappropriate, unreasonable and unfair.  

E. The Present Case Is A Proper Case For Fee Shifting Pursuant to 11 U.S.C. § 1927 
Because Of The Trustee’s Vexatious and Unreasonable Conduct; The Court 
Should Order The Trustee To Pay All Of Wheeling’s Attorneys’ Fees and 
Expenses In These Proceedings Related to Enforcement Of The Court’s Cash 
Collateral Orders.  
 

As pointed out above, the assertions of the Trustee in the Trustee Brief are nothing short of 

astounding, given the record of this case.  The arguments made in support of the idea that prior 
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rulings of this Court are not binding on the Trustee are entirely disingenuous – the Trustee knows 

better; he has been told this twice, and then filed an appeal, subsequently dismissed.  To make 

matters worse, the Trustee attempts to repudiate the Stipulation he entered into with Wheeling by 

arguing in the Trustee Brief, after the Stipulation has been signed, that even if the Canadian 

Receivables are Wheeling’s collateral, Wheeling is nevertheless not entitled to a superpriority 

administrative claim, contrary to the express terms of the Stipulation. 

One struggles to understand the motivation for making these arguments and for 

repudiating the Stipulation, other than simply to harass Wheeling, or gain some perceived 

tactical advantage from forcing it to incur the costs of response.  This is entirely inappropriate 

and it should not be countenanced by this Court.    Federal law provides a remedy:  28 U.S.C. 

§ 1927.  This section provides as follows: 

Any attorney or other person admitted to conduct cases in any court of the United 
States or any Territory thereof who so multiplies the proceedings in any case 
unreasonably and vexatiously may be required by the court to satisfy personally 
the excess costs, expenses, and attorneys’ fees reasonably incurred because of 
such conduct. 
 
“Section 1927 was intended by Congress to deter unnecessary delays in litigation . . . .  

It looks to unreasonable and vexatious multiplications of proceedings; and it imposes an 

obligation on attorneys throughout the entire litigation to avoid dilatory tactics.”  In re 

Goldstein, 201 B.R. 1, 8 (Bankr. D. Me. 1996) (citations and quotations omitted).  Further, 

Section 1927 is the tool available to federal courts to effectuate a change of the “American 

Rule” such that fee shifting can be ordered where circumstances warrant it.  See Matter of 

Maurice, 69 F.3d 830, 834 (7th Cir. 1995); Rey v. Vertrue Inc., 1:12 CV 10146, 2013 WL 

4718764, at *7 (N.D. Ill. Sept. 3, 2013); State of N.J. Dept. of Envtl. Protec. v. Gloucester 

Envtl. Mgt. Services, Inc., 138 F.R.D. 421, 435 (D.N.J. 1991); In re Loyd, 304 B.R. 372, 375 
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(9th Cir. B.A.P. 2003); In re Pastran, 462 B.R. 201, 208 (Bankr. N.D. Tex. 2011); In re Sowers, 

97 B.R. 480, 484 (Bankr. N.D. Ind. 1989) (noting that § 1927 is a “fee shifting” statute). 

The First Circuit has had recent occasion to discuss Section 1927, and confirmed its 

availability to assess fees and costs against a party or an attorney who violates its proscription.  

As described by the First Circuit in Jensen v. Phillips Screw Co., 546 F.3d 59, 64 (1st. Cir. 

2008) the circumstances that will warrant sanctions under Section 1927 include the following:   

“Garden-variety carelessness or even incompetence, without more, will not 
suffice to ground the imposition of sanctions under section 1927. Rather, 
an attorney's actions must evince a studied disregard of the need for an orderly 
judicial process, see Jolly Group, 435 F.3d at 720, or add up to a reckless breach 
of the lawyer's obligations as an officer of the court,see Salkil, 458 F.3d at 532; 
Braley v. Campbell, 832 F.2d 1504, 1512 (10th Cir.1987). Bad faith is not an 
essential element, but a finding of bad faith is usuallya telltale indicium of 
sanctionable conduct. See, e.g., FDIC v. Conner, 20 F.3d 1376, 1385 (5th 
Cir.1994);Cruz, 896 F.2d at 631”. 
 

Here, we have a studied and repeated disregard of the need for an orderly judicial 

process.  After a long procedural history, the Trustee finally entered into a Stipulation that 

Wheeling was entitled to a superpriority administrative claim, subject to one exception only: a 

determination that prior orders of the Court holding that Wheeling had a valid and enforceable 

security interest in the Canadian Receivables were binding on the Trustee.  If the Trustee had 

something new to say on the subject, he was free to present it in the Trustee Brief, but all 

Wheeling and the Court got was a rehash of arguments that had previously been rejected – 

twice.  Litigation conduct qualifies as “vexatious” if it is “harassing or annoying, regardless of 

whether it is intended to be so.”  Cruz v. Savage, 896 F.2d 626, 632 (1st Cir. 1990). 

It is hard to imagine a more paradigmatic example of a “studied disregard of the need 

for an orderly judicial process” than the Trustee’s Brief, and, indeed, the entire litigation history 

of the Cash Collateral Motion.  That multiplication has occurred in several ways:  First, 
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although the Trustee, after considerable procedural wrangling, has entered into the Stipulation 

with Wheeling (a Stipulation that could have been and should have been entered into months 

ago), the Trustee has now attempted to repudiate the Stipulation, by adding new conditions and 

objections to allowance of Wheeling’s superpriority administrative claims.  Second, if the 

Stipulation is to be honored to the letter, then it should also be honored in its spirit – the Trustee 

should not be free to impose unreasonable costs and expenses on Wheeling to rebut, for the 

third time, defenses that have already been heard, determined, and rejected by this Court twice 

before.  

Third, the Trustee’s repudiation of the Stipulation comes after a long list of prior steps 

in this case, all of which have come at considerable, and clearly unnecessary, expense:  

Main Bankruptcy Case 
 

 Multiple Depositions of Donald Gardner; 
 Cash Collateral Motion; 
 February 7, 2014 status conference regarding Cash Collateral Motion; 
 Trustee’s Opposition to Cash Collateral Motion [D.E. # 707]; 
 Joint Motion and Amended Joint Motion to Continue and Reschedule Hearing on, inter 

alia, Cash Collateral Motion [D.E. ## 717, 719]; 
 Proposed Scheduling Order as to Cash Collateral Motion [D.E. # 792]; 
 Scheduling Order as to Cash Collateral Motion [D.E. #794]; 
 Wheeling’s Witness & Exhibit List for Hearing on Cash Collateral Motion [D.E. # 843]; 
 Wheeling’s Supplemental Brief in Support of Cash Collateral Motion [D.E. # 845]; 
 Wheeling’s Request for Telephonic Hearing on Cash Collateral Motion-related discovery 

dispute [D.E. # 932]; 
 June 6, 2014 hearing on Cash Collateral Motion-related discovery dispute; 
 June 24, 2014 hearing on, inter alia, Cash Collateral Motion; 

 
Wheeling v. Keach Adversary Proceeding 

 
 Joint Pretrial Scheduling Order [D.E. # 32]; 
 Consent Motion to Continue Hearing and to Extend Related Deadlines [D.E. # 38]; 
 Order Granting Consent Motion to Continue Hearing and to Extend Related Deadlines 

[D.E. # 40]; 
 Scheduling Conference conducted on March 2, 2015; 
 Notice of Hearing [D.E. # 45]; 
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 Wheeling Notice of 30(b)(6) deposition of Trustee [see D.E. # 46]; 
 March 24, 2015 Deposition of Frederick Caruso, the Trustee’s 30(b)(6) designee; 
 Proposed Amended Joint Pretrial Order [D.E. # 47];  
 Amended Pretrial Scheduling Order [D.E. # 48]; 
 Notice of Status Conference [D.E. # 51]; 
 Proposed Second Amended Joint Pretrial Order [D.E. # 52];  
 Second Amended Joint Pretrial Order [D.E. # 53]; 
 April 29, 2105 status conference; 
 Proposed Third Amended Joint Pretrial Order [D.E. # 60]; 
 Third Amended Joint Pretrial Order [D.E. # 61]; 
 Trustee Brief; 
 Wheeling Brief. 

 
Simply put, if the Trustee honored the Stipulation, such that Wheeling and the Court did 

not need to respond to his disingenuous efforts to strip it away and/or undermine it with wholly 

meritless and unreasonable arguments, Wheeling and the Estate would have saved significant 

money and time and use of the Court’s valuable resources would have been minimized.  See 

e.g., In re Eve Marie, Inc. 15 F.3d 1084 at *2 (9th Cir. 1993) (affirming sanction for filing of 

second motion to reconsider that “asserted no new facts or legal theories . . . the district court 

correctly found that no justification existed for the second filing, and that it constituted an 

unreasonable and vexatious multiplication of the proceeding.”); Greco v. Troy Corp., 952 F.2d 

406 at *1 (9th Cir. 1991); Baker Industries, Inc. v. Cerberus Ltd., 764 F.2d 204 (3d Cir.1985) 

(affirming award of award of attorneys' fees under 28 U.S.C. § 1927 where litigant filed 

objections to finding of referee after stipulating that referee's decisions would not be 

appealable); In re Prosser, 06-30009, 2011 WL 6440879, at *50 (Bankr. D.V.I. Dec. 20, 2011) 

(“Once a matter is decided the proper avenue to raise errors in the decision is an appeal. 

Continual requests for reconsideration or efforts to adjudicate the same allegations in 

multiple proceedings are not appropriate and are within the purview of 28 U.S.C. § 1927 

regarding counsel's liability for excessive costs where counsel multiplies proceedings 
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unreasonably and vexatiously.”) (emphasis added); see also Kapco Mfg. Co., Inc. v. C&O 

Enterprises, Inc., 886 F.2d 1485, 1492-93 (7th Cir. 1989). 

It is fitting and appropriate for the Court to assess upon the Trustee the excess and 

avoidable costs that have been imposed upon Wheeling by virtue of his unreasonable and 

vexatious conduct.  Section 1927 and applicable First Circuit jurisprudence provides vehicle to 

do so.  Id.  

WHEREFORE, Wheeling respectfully requests that the Court enter an Order: 
 

A. Rejecting the request of the Trustee to relitigate (for the third time) the issue of 
whether the Canadian Receivables are collateral for Wheeling;  
 

B. Ordering, pursuant to the Third Amended JPO, that Wheeling holds a valid and 
enforceable superpriority administrative claim, in the amount of $695,640.93, 
and that such claim has priority over all other administrative claims in this 
Chapter 11 case;  

 
C. Assessing the Trustee with Wheeling’s costs and expenses, including legal fees, 

of litigating the Cash Collateral Motion to date; and  
 
D. Granting such other relief as the Court deems just and appropriate. 

 
 
 
Dated: June 9, 2015    /s/ George J. Marcus    

George J. Marcus 
David C. Johnson 
Andrew C. Helman 
 
Counsel for Wheeling & Lake Erie Railway 
Company 

 
MARCUS, CLEGG & MISTRETTA, P.A. 
One Canal Plaza, Suite 600 
Portland, ME  04101 
207.828.8000 
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