
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor.  
 

 
 
Bk. No. 13-10670 
Chapter 11 

 
TRUSTEE’S OMNIBUS RESPONSE (A) IN SUPPORT OF MOTION  

FOR AN ORDER (I) APPROVING PROPOSED DISCLOSURE  
STATEMENT; (II) ESTABLISHING NOTICE, SOLICITATION AND  

VOTING PROCEDURES; (III) SCHEDULING CONFIRMATION HEARING;  
AND (IV) ESTABLISHING NOTICE AND OBJECTION PROCEDURES  

FOR CONFIRMATION OF THE PLAN AND (B) TO OBJECTIONS THERETO 

Robert J. Keach, the chapter 11 trustee (the “Trustee”) in the above-captioned chapter 11 

case of Montreal Maine & Atlantic Railway, Ltd. (the “Debtor”), by and through his undersigned 

counsel, hereby submits this omnibus response (the “Response”) in support of the Trustee’s 

Motion for an Order (I) Approving Proposed Disclosure statement; (II) Establishing Notice, 

Solicitation and Voting Procedures; (III) Scheduling Confirmation Hearing; and 

(IV) Establishing Notice and Objection Procedures for Confirmation of the Plan [D.E. No. 1432] 

(the “Motion”)1 and in response to the objections (collectively, the “Objections,” and the parties 

having raised such Objections collectively, the “Objectors”) of:  (a) Maine Northern Railway 

Company and New Brunswick Southern Railway Company Limited (together, the “Irving 

Railroads”) [D.E. 1460, 1519]; (b) Canadian Pacific Railway Company (“CP”) [D.E. 1463]; 

(c) Wheeling & Lake Erie Railway Company (“Wheeling”) [D.E. 1464]; (d) the Office of the 

United States Trustee [D.E. 1490] (the “U.S. Trustee”); and (e) the Creditors’ Committee [D.E. 

                                                 
1 Capitalized terms used but not defined in this Response shall have the meanings set forth in the Motion, the Plan or 
Disclosure Statement, as applicable. 
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1517].2  In further support of this Response, the Trustee respectfully states as follows: 

STATUS OF OBJECTIONS AND RECENT EVENTS  

1. In general, the Objections fall into two categories: (a) objections that actually 

assert that certain disclosure is lacking from the Disclosure Statement (collectively, the 

“Disclosure Objections”); and (b) objections purportedly taking issue with the information 

contained in the Disclosure Statement, but which in actuality are confirmation objections 

(collectively, the “Confirmation Objections”).  Of the Disclosure Objections, certain have been 

resolved by the Trustee’s inclusion of additional disclosure in the amended Disclosure Statement 

filed on July 7, 2015 [D.E. 1498] (the “Amended Disclosure Statement”), and the remainder are 

addressed below.  Of the Confirmation Objections, the Trustee maintains that the proper 

procedural posture to address these objections is confirmation of the Plan, but nevertheless 

provides certain substantive responses below.  The status of all Objections is reflected on 

Exhibit A. 

2. Since the filing of the Amended Disclosure Statement, the CCAA Court has 

entered an order sanctioning the CCAA Plan.  See Order of the CCAA Court dated 13 July 2015, 

No. 450-11-000167-134 (attached hereto as Exhibit B, the “Sanction Order”).3  Significantly, the 

Sanction Order (a) approves the third-party releases and injunctions included in the CCAA Plan, 

which mirror the third-party releases and injunctions contained in the Plan, and (b) moots any 

Objections regarding the CCAA Court’s jurisdiction over MMA Canada.4   

                                                 
2 A chart summarizing the Objections and the Trustee’s responses thereto is attached as Exhibit A and incorporated 
herein by reference.  The Trustee has also included the status of the Objections and references to language that the 
Trustee has added to the Disclosure Statement in resolution of certain of the Objections. 
3 In light of entry of the Sanction Order (and in connection with ongoing discussions with certain parties regarding 
additional information requested to be included in the Disclosure Statement), the Trustee anticipates submitting a 
further revised Disclosure Statement in advance of the Disclosure Statement Hearing.  
4 While some of the Sanction Order is in French, the operative provisions of the Sanction Order are in English.  See 
Sanction Order, ¶¶ 80-128.  The Trustee will provide a complete English translation as soon as possible.  
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3. In the wake of the entry of the Sanction Order and for the reasons set forth below, 

the Trustee submits that the Disclosure Statement should be approved as containing adequate 

information under Bankruptcy Code section 1125, the Objections should be overruled to the 

extent not resolved, and the Motion should otherwise be approved. 

RESPONSE TO OBJECTIONS 

A. The Disclosure Statement Contains Adequate Information Pursuant to  
Section 1125 of the Bankruptcy Code and Thus Should Be Approved 

4. The Bankruptcy Code requires a debtor to provide a written disclosure statement 

containing “adequate information” regarding a plan before soliciting votes thereon.  11 U.S.C. 

§ 1125(a), (b).  The underlying purpose of a disclosure statement is to provide adequate notice 

and information to creditors to allow them to make an informed judgment as to whether to vote 

to accept or reject a proposed plan. See In re Clamp-All Corp., 233 B.R. 198, 204 (Bankr. D. 

Mass. 1999); In re PC Liquidation Corp., 383 B.R. 856, 866 (Bankr. E.D.N.Y. 2008).  Adequate 

information is defined as “information of a kind, and in sufficient detail, as far as is reasonably 

practicable in light of the nature and history of the debtor … that would enable [] a hypothetical 

investor . . . to make an informed judgment about the plan . . . .”  11 U.S.C. § 1125(a).   

5. In general, debtors are not required to identify all aspects of and reasons behind a 

plan with a minute degree of specificity.  PC Liquidation, 383 B.R. at 865-66 (approving 

disclosure statement despite failure to describe “future uncertainties, such as the consequences of 

possible outcomes of pending litigation”); see also In re I. Appel Corp., 300 B.R. 564, 570 

(Bankr. S.D.N.Y. 2003) (approving disclosure statement despite debtor’s failure to provide an 

estimated value of potential claims).  The essential requirement of a disclosure statement is that it 

“must clearly and succinctly inform the average unsecured creditor what it is going to get, when 

it is going to get it, and what contingencies there are to getting its distribution.”  In re Ferretti, 
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128 B.R. 16, 19 (Bankr. D.N.H. 1991).  The legislative history makes clear the need for great 

flexibility in this standard. See H.R. Rep. No. 595, 95th Cong., 1st Sess. 408-409 (1977) 

reprinted in 1978 U.S.C.C.A.N. 5963, 6365.  Courts have broad discretion in evaluating whether 

a debtor has met the adequate information standard and, thus, they review disclosure statements 

on a case-by-case basis taking into account the particularities and circumstances of each case.  

PC Liquidation, 383 B.R. at 865 (citing In re A.H. Robins Co., Inc., 880 F.2d 694, 697 (4th Cir. 

1989)); see also Oneida Motor Freight, Inc. v. United Jersey Bank, 848 F.2d 414, 417 (3d Cir. 

1988) (“from the legislative history of § 1125 we discern that adequate information will be 

determined by the facts and circumstances of each case”).   

6. In the instant case, the Disclosure Statement fully complies with the statutory 

requirements under the Bankruptcy Code and should be approved.  The Disclosure Statement 

contains comprehensive information related to, among other things, the Debtor’s business, events 

leading up to the filing for chapter 11, descriptions of significant developments in the chapter 11 

case, descriptions of the pending litigations related to the Derailment and the proceeds of the 

Trustee’s efforts in settlement of such litigation, descriptions and summaries of transactions and 

treatment of classes contemplated by the Plan, a liquidation analysis, risk factors related to the 

Plan, tax information for stakeholders, as well as all other necessary and important facts in the 

Debtor’s chapter 11 case.  See Motion at ¶ 21. 

7. In addition, since filing the original version of the Disclosure Statement on March 

31, 2015, the Trustee has worked to make the Disclosure Statement even more comprehensive by 

including additional disclosures, clarifications, or revisions in response to requests made and 

issues raised by various constituents.  Through this process, which culminated in the filing of the 
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Amended Disclosure Statement on July 7, 2015, the Trustee has attempted to address most 

Objections that truly pertain to disclosure—and not confirmation—issues.5 

8. Taking into consideration the legal standard and the additional disclosure included 

in the Amended Disclosure Statement (as set forth in Exhibit A), the Trustee respectfully submits 

that the Disclosure Statement contains “adequate information” under section 1125 of the 

Bankruptcy Code in order to provide Holders of Claims voting on the Plan with sufficient 

information to reach an “informed judgment” on whether to vote to accept the Plan.  As such, the 

Motion should be granted and the remaining Objections overruled.  

i. Disclosure Objection 1: Impairment of Claims in Classes 1-7 

9. In its Objection, CP asserts that, among other things, the Disclosure Statement 

lacks adequate information because it fails to explain how Classes 1-7 are unimpaired.  As an 

initial matter, CP lacks standing to raise this issue, as CP is not a Holder of a Claim in Classes 1-

7 and thus has no interest in how Claims in such Classes are treated.  See, e.g., In re Snyder, 

56 B.R. 1007, 1011 (N.D. Ind. 1968) (“[A] class can complain about a disclosure statement only 

as it affects that class.”); In re Scioto Valley Mortg. Co., 88 B.R. 168, 171 (Bankr. S.D. Ohio 

1988) (“a creditor only has standing to object to the adequacy of a disclosure statement as to its 

own class and not as to the adequacy of the statement as it affects another class.”); In re Adana 

Mortg. Bankers, Inc., 14 B.R. 29, 30 (Bankr. N.D. Ga. 1981) (“[C]reditors have standing to 

object to the Disclosure Statement only as to their Class and may not object to the adequacy of 

the Disclosure Statement as it may affect another class of creditors who have received a notice 

and who have filed no objection or made any appearance.”).  But in any event, the Amended 

Disclosure Statement does exactly what CP requests at pages 49-51 (providing treatment 

                                                 
5 As set forth above, as of the date hereof, the Trustee continues to work with certain parties in interest to 
accommodate reasonable requests for additional information in the Disclosure Statement. 
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consistent with Bankruptcy Code section 1124(1) in the “Distributions” section for each of 

Classes 1-7).   

10. Putting aside CP’s lack of standing, to the extent that CP contests that the 

treatment of Classes 1-7 is consistent with Bankruptcy Code section 1124(a), that Objection is a 

Confirmation Objection and the Trustee reserves all rights to contest such an assertion in 

connection with confirmation.  But to the extent appropriate for consideration at this stage, the 

Trustee’s classification of Classes 1-7 as unimpaired is consistent with applicable law.  As set 

forth in the Motion, the fact that the original legal, equitable, or contractual rights of a claim 

holder are altered during the bankruptcy proceeding is not sufficient to render a claim impaired.  

Courts recognize a distinction between impairment of rights by a plan versus alteration of rights 

by operation of the Bankruptcy Code itself, certain contractual agreements (such as postpetition 

settlement agreements), court orders, or non-bankruptcy law.  See In re W.R. Grace & Co., 475 

B.R. 34, 161 (D. Del. 2012); see also In re GL Bryan Invests., Inc., 340 B.R. 386, 390 n.7 

(Bankr. D. Colo. 2006) (“Alteration of rights by way of the Bankruptcy Code or other statute is 

not an impairment.”).  Once a debtor files its bankruptcy petition, a creditor is only entitled to its 

rights under the Bankruptcy Code, and its rights may be altered by settlements and post-petition 

rulings of the Bankruptcy Court.  As such, impairment for purposes of section 1124 has to result 

from what the plan does, not what the Bankruptcy Code, contract, orders, or non-bankruptcy law 

does.  See In re PPI Enters. (U.S.), Inc., 324 F.3d 197, 204 (3d Cir. 2003) (“Impairment results 

from what the plan does, not what the statute does . . . A plan which leaves a claimant subject to 

other applicable provisions of the Bankruptcy Code does no more to alter a claimant’s legal 

rights than does a plan which leaves a claimant vulnerable to a given state’s usury laws or to 

federal environmental laws.”) (quoting In re Am. Solar King Corp., 90 B.R. 808, 819-20 (Bankr. 
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W.D. Tex. 1988)); In re Drexel Burnham Lambert Grp., Inc., 130 B.R. 910, 928 (S.D.N.Y. 1991) 

(“the Plan gives this Class precisely the consideration the Settlement establishes to be the 

collective rights of the Class, thereby leaving the Class unimpaired”).  Accordingly, any 

alteration of the rights of claimants in the Non-Voting Classes effected by operation of the 

Bankruptcy Code, contract, court order, or non-bankruptcy law has no effect on such Classes’ 

classification as “Unimpaired.”  

11. While the Trustee maintains that any challenge to the unimpaired status of a Class 

of Claims is an issue properly reserved for confirmation of the Plan (and even then, only by a 

party in interest with standing to contest such classification), the Trustee submits that for the 

reasons set forth above, the Disclosure Statement contains adequate information as to the 

classification of Claims in Classes 1-7.  Accordingly, this Objection should be overruled. 

ii. Disclosure Objection 2: The Sealed Settlement Agreements  

12. In their Objections, CP, Wheeling and the U.S. Trustee assert that the Disclosure 

Statement cannot be approved as having adequate information absent publication of the 

unredacted Settlement Agreements.  See D.E. 1463, pp. 3-7; D.E. 1464, ¶5; D.E. 1490, ¶¶26-31.6  

Pending resolution of the Motion for Entry of an Order Authorizing Filing of Settlement 

Agreements Under Seal [D.E. 1397] (the “Motion to Seal”), the Settlement Agreements will be 

filed under seal with the Court (other than the XL Settlement Agreement, an unredacted copy of 

which is Exhibit 3 to the Plan).  When considering whether to vote to accept the Plan, creditors 

entitled to vote care only about the aggregate pool of assets available to satisfy their claims—not 

                                                 
6 In its Objection, Wheeling more specifically contends that without disclosure of the content of the Settlement 
Agreements, it is impossible to determine whether the Plan will impair Wheeling’s Claim, which in turn would 
render the Plan unconfirmable.  See D.E. 1464, ¶5.  Wheeling is incorrect on both fronts.  First, the contents of the 
Settlement Agreements are irrelevant to the Debtor’s ability to unimpair Wheeling’s Claim: the sources for repaying 
Wheeling’s Claim are set forth in the Liquidation Analysis.  Second, impairing Wheeling’s Claim would not 
necessarily render the Plan unconfirmable, so long as the Trustee complied with the relevant provisions of the 
Bankruptcy Code.  The Trustee’s compliance will be established at confirmation.  
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about the specific amounts contributed by each Released Parties, or the specific provisions of 

private contracts that cannot affect the rights of non-signatories.  The Trustee has made public, 

including in the Disclosure Statement, all of the relevant information:  (i) the aggregate amount 

of Settlement Funds; (ii) the identities of each of the Released Parties, and (iii) a representative 

form of Settlement Agreement (the XL Settlement Agreement, attached as Exhibit 3 to the Plan).  

No further information is required.7  See, e.g., PC Liquidation, 383 B.R. at 865-66 (affirming 

bankruptcy court’s overruling of disclosure statement objection and its finding that, inter alia, 

“the information that [creditor] is asking [for] in such elaborate detail is [not] necessary to advise 

the creditors whether they should vote to accept the plan or not”); I. Appel, 300 B.R. at 570 

(finding that while it was possible that the disclosure statement “could have been more specific . 

. . in identifying outstanding claims,” the disclosure statement as written satisfied the standard of 

providing adequate information).  Accordingly, this Objection should be overruled. 

iii. Disclosure Objection 3: Manner of Consent 

13. In its Objection, the U.S. Trustee asserts that while “[t]he Disclosure Statement 

anticipates unanimous consent among all derailment victims, [it] does not elaborate as to the 

form and substance of that consent.”  See D.E. 1490, ¶15.  The Derailment victims have 

consented to the Settlement Agreements and the provisions of the Plan as any party in interest 
                                                 
7 In addition, CP has received redacted copies of each Settlement Agreement pursuant to order of the CCAA Court.  
CP nevertheless asserts in its Objection that absent publication of the unredacted Settlement Agreements, the 
Settlement Agreements cannot be approved under Bankruptcy Rule 9019.  See D.E. 1463, p.7.  As an initial matter, 
CP lacks standing to make this Objection, as the Liquidation Analysis demonstrates that there are sufficient assets to 
pay Administrative Expense Claims in full (and CP has asserted no other Claims).  See, e.g., Snyder, 56 B.R. at 
1011 (finding that a party in interest has standing to object to a disclosure statement only as to disclosure that would 
impact recoveries for a class of claims with respect to which the party is a member); Scioto Valley Mortgage, 88 
B.R. at 171 (similar); Adana Mortgage, 14 B.R. at 30 (similar).  But more importantly, whether each of the 
Settlement Agreements can be approved under Bankruptcy Rule 9019 is an issue properly reserved for confirmation.  
In determining to approve a settlement, the Court shall consider: (i) the probability of success in the litigation of the 
claim being compromised; (ii) the difficulties, if any, to be encountered in the matter of collection; (iii) the 
complexity of the litigation involved, and the expense, inconvenience and delay attending it; and (iv) the paramount 
interest of creditors and a proper deference to their reasonable views.  See Jeffrey v. Desmond, 70 F.3d 183, 184 (1st 
Cir. 1995); In re High Voltage Eng’g Corp., 397 B.R. 579, 601 (Bankr. D. Mass. 2008).  This Objection should thus 
be overruled. 
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who is represented by counsel would—through their counsel.8  In addition, those Derailment 

victims whose Claims are treated under the Plan have manifested their consent to such treatment 

by voting to accept the CCAA Plan, which (a) contains the same releases as the Plan and 

(b) channels certain Derailment Claims to be treated under the Plan, thus implicitly showing 

support for the terms thereof.  It is through the representations of their counsel and the 

manifestation of support for the Plan via voting to accept the CCAA Plan that the Trustee has 

every expectation that Holders of Derailment Claims will further demonstrate their consent 

through voting to accept the Plan.  No further information regarding Derailment victims’ 

manifestation of consent is required for creditors entitled to vote to make an informed decision 

on the Plan.  Accordingly, this Objection should be overruled.  

iv. Disclosure Objection 4: the Creditors’ Committee’s Objection 

14. In its Objection, the Creditors’ Committee asserts that (a) certain components of 

the Amended Disclosure Statement should be summarized in plain language and translated into 

French; (b) the contingency fees of the lawyers representing the Derailment claimants should be 

described; and (c) the amount of professional fees incurred should be laid out.  See generally 

D.E. 1517.  With respect to the first point, the Creditors’ Committee appears to have missed the 

fact that in the Motion, the Trustee proposes to include in the Solicitation Packages for Holders 

of Derailment Claims a French translation of the Derailment Claims Notice, which describes, 

among other things: (i) the deadlines, objection guidelines and service parties relating to 

confirmation; (ii) voting and solicitation procedures; (iii) the relevant Plan and CCAA Plan 

provisions pertaining to treatment of Derailment Claims; (iv) description of the relevant 

provisions of the WD Trust Agreement, including certain tax consequences related thereto and 

                                                 
8 Counsel to each of the Derailment victims has provided the Trustee with executed engagement letters for each 
Derailment victim.   
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the language approved by the CCAA Court related to the payment of contingency fees; and 

(v) the releases and injunctions contained in the Plan.  See Motion, ¶48(c); Exhibit 2 to 

Exhibit A.  The Trustee believes that the French translation of the Derailment Claims Notice thus 

adequately addresses the concerns raised by the Creditors’ Committee regarding a French 

translation of certain salient provisions of the Disclosure Statement. 

15. As to the Creditors’ Committee’s second point, the CCAA Plan, served in French 

and already voted on and sanctioned by the CCAA Court, described an aggregate $CAD20 

million reserve for fees of the estate professionals in the United States and in Canada.  The 

CCAA Plan is attached to the Disclosure Statement as Exhibit B.  And the Sanction Order 

(which was entered in French) confirms a charge in that amount.  There is thus adequate 

disclosure contained in the Disclosure Statement and in this Reponses to ensure that all Holders 

of Derailment Claims understand the costs of administering the estate for their benefit.  No 

additional disclosure is required for creditors to make an informed decision on the Plan.  

16. As to the Creditors’ Committee’s third point, the Disclosure Statement need not 

include information regarding the private contracts entered into between Holders of certain 

Derailment Claims and their lawyers, to which neither the Trustee nor the Debtor was or is party.  

Indeed, the clients on whose behalf the Creditors’ Committee objects are in possession of their 

own engagement letters—which are in French, and which they themselves signed, including the 

fee arrangements in such letters.  No disclosure on that private fee arrangement is required.9  

17. The Trustee submits that for the reasons set forth above, the Creditors’ 

Committee’s Objection should be overruled in its entirety. 

                                                 
9 The Creditors’ Committee’s unreasonable and unjustified fixation on this issue and the attendant waste of estate 
resources is in large part the basis for the Trustee’s motion to disband the Creditors’ Committee.  See D.E. 1441, ¶ 
24. 
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B. Each of the Objections Regarding Confirmability of the Plan  
Are Premature and, in Any Event, Do Not Make The Plan So  
“Fatally Flawed” As to Make It Unconfirmable on Its Face  

18. It is well-settled that substantive issues regarding the confirmability of plan 

provisions and compliance with section 1129 of the Bankruptcy Code are issues properly 

reserved for confirmation.  See, e.g., In re Drexel Burnham Lambert Grp., No. 90 B 10421, 1992 

WL 62758, at *1 (Bankr. S.D.N.Y. Mar. 5, 1992) (describing court’s former ruling that objection 

to third-party releases was in the nature of a confirmation objection); In re Copy Crafters 

Quickprint, 92 B.R. 973, 980 (Bankr. N.D.N.Y. 1988) (“[C]are must be taken to ensure that the 

hearing on the disclosure statement does not turn into a confirmation hearing . . . .”) (emphasis 

added and internal citations omitted); In re Featherworks Corp., Inc., 45 B.R. 455, 457 (Bankr. 

E.D.N.Y. 1984) (holding that “it is too early before the hearing on confirmation to conclude that 

the present plan cannot be confirmed.  That determination must await examination of the 

evidence offered at the hearing on confirmation.”).  As a result, the correct time and place to 

address plan-related objections—including all of the objections raised by the Objectors here 

other than allegations of inadequate disclosure—is at the Confirmation Hearing, not the 

Disclosure Statement Hearing.   

19. In general, the Confirmation Objections are not related to the adequacy of 

disclosure in the Disclosure Statement, but instead pertain to:  (a) third-party releases, 

injunctions and exculpations provisions; and (b) deemed acceptance of the Plan by failure of 

Class members to vote.10  The Trustee recognizes that, in certain very rare circumstances, where 

a plan of reorganization is so fatally flawed such that confirmation of such plan is impossible, a 

                                                 
10 CP also asserts that the Trustee may have filed the Plan in violation of the Plan Moratorium.  This is neither an 
objection to the adequacy of the information contained in the Disclosure Statement nor an objection to the Plan’s 
confirmability.  But in any event, the Trustee disagrees in substance and reserves all rights to contest this assertion 
on the merits in the correct procedural posture. 
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court may exercise its discretion to disapprove of the disclosure statement.  See, e.g., In re 

Monroe Well Service, Inc., 80 B.R. 324 (Bankr. E.D. Pa. 1987) (stating that disapproval of a 

disclosure statement may be appropriate when a court is convinced that the plan could not 

possibly be confirmed).  This extraordinary discretion is rarely exercised by courts, as doing so 

converts the disclosure statement hearing into a confirmation hearing.  See, e.g., In re Cardinal 

Congregate I, 121 B.R. 760, 764 (Bankr. S.D. Ohio 1987).  Accordingly, courts have only 

rejected a plan of reorganization at this threshold stage where the plan displays fatal facial 

deficiencies or bad faith.  In re Eastern Maine Elec. Corp., 125 B.R. 329 (Bankr. D. Me. 1991) 

(not approving disclosure statement where plan violated absolute priority rule); In re Unichem 

Corp., 72 B.R. 95, 99-100 (Bankr. N.D. Ill. 1987) (declining to approve nondebtor’s disclosure 

statement for failing to propose a plan in good faith where plan proponent was attempting to 

(i) liquidate debtor to benefit proponent’s separate business venture and (ii) avoid proponent’s 

obligation to pay judgment in favor of debtor); In re Pecht, 53 B.R. 768, 769-70 (Bankr. E.D. Va. 

1985) (declining to approve disclosure statement where plan retained debtor’s interests in 

property without providing for any distribution to general unsecured claims).  As described 

below, the Confirmation Objections do not establish that the Plan is so fatally flawed as to make 

it unconfirmable on its face.  Accordingly, the Objections pertaining to confirmation issues 

should be overruled, and the Disclosure Statement should be approved.  

i. Confirmation Objection 1: Third-Party Releases, Injunctions, and 
Exculpation Provisions 

20. As an initial matter, objections related to third-party releases, exculpations and 

injunctions issues are in the nature of confirmation objections, and not disclosure statement 

objections.  See, e.g., Drexel Burnham Lambert, No. 90 B 10421, 1992 WL 62758, at *1.  But to 

the extent appropriate for consideration at this stage, the releases, injunctions, and exculpation 
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provisions (collectively, the “Releases”) set forth in the Plan are consistent with applicable law.  

First, the Sanction Order entered on July 13, 2015 approved the releases, injunctions and 

exculpation provisions contained in the CCAA Order, which mirror the Releases in the Plan.  See 

Sanction Order, ¶87; CCAA Plan §5.1.  Second, the Trustee understands that the Monitor 

promptly intends to file a petition for recognition of CCAA Case and a motion seeking entry of 

the Chapter 15 Recognition and Enforcement Order in the United States, which if granted would 

enforce the Releases regardless of whether independently enforceable under U.S. law.  Third, the 

Releases contained in the Plan are consistent with First Circuit law independent of their approval 

in the CCAA Proceedings and any recognition and enforcement in the Bankruptcy Court. 

21. First, the CCAA Court has already entered the Sanction Order approving releases 

substantively identical to the Releases in the CCAA Case.  See Sanction Order, ¶87; CCAA Plan 

§5.1.  Second, the authority of a bankruptcy court in the United States to enter an order enforcing 

a CCAA plan sanction order containing nonconsensual third-party releases is no longer subject 

to serious dispute.  The Honorable Jed Rakoff of the United States District Court for the 

Southern District of New York entered such an order in Muscletech Research and Development 

Inc.  See No. 1:04-md-01598 (JSR), D.E. 3188 (Bankr. S.D.N.Y. Mar. 9, 2007).  In addition, in 

In re Sino-Forest Corp., 501 B.R. 655 (Bankr. S.D.N.Y. 2013), the bankruptcy court granted 

comity to the plan sanction order approving, inter alia, third party releases.  The same court 

entered a nearly identical order in In re Metcalfe & Mansfield Alternative Invests., finding that 

“[p]rinciples of comity in chapter 15 cases support enforcement of the Canadian Orders in the 

United States whether or not the same relief could be ordered in a plenary case under chapter 

11.” 421 B.R. 685, 700 (Bankr. S.D.N.Y. 2010) (emphasis added).11   

                                                 
11 While the orders of the U.S. courts in Sino-Forest, Metcalfe and Muscletech were entered in chapter 15 
proceedings, the orders were based on comity; chapter 15 was merely the procedural mechanism and the orders 
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22. Third, under First Circuit law, and independent of recognition and enforcement of 

the releases in the CCAA Plan, the Bankruptcy Court can also confirm the Plan including the 

Releases in the Chapter 11 Case.  The First Circuit has addressed and tacitly approved the 

concept of nonconsensual third-party releases in plans.  See Monarch Life Insurance Co. v. 

Ropes & Gray, 65 F.3d 973, 975-76 (1st Cir. 1995) (affirming bankruptcy court’s confirmation 

of plan that contained third-party releases); see also In re G.S.F. Corp., 938 F.2d 1467, 1474 (1st 

Cir. 1991) (section 105(a) confers ample power to enjoin suit against nondebtors during the 

pendency of chapter 11 case where court reasonably concludes that such actions would entail or 

threaten adverse impact upon administration of chapter 11 case).   

23. Given this guidance, lower courts in the First Circuit have followed suit.  In 

confirming plans, nonconsensual third-party permanent injunctions or releases are permitted in 

“exceptional circumstances” and are within the court’s authority to issue under 11 U.S.C. §§ 

105(a), 1123(b).  See, e.g., In re New England Compounding Pharmacy, Inc., No. 12-19882 

(HJB) (Bankr. D. Mass. May 20, 2015), D.E. 1355 (confirming plan containing third-party 

releases based on “exceptional” facts, over written objection of U.S. Trustee); In re Charles 

Street African Methodist Episcopal Church of Boston, 499 B.R. 66, 98-103 (Bankr. D. Mass. 

2013) (finding subject matter jurisdiction and constitutional authority to approve releases in a 

chapter 11 plan and adopting the Master Mortgage factors—described below—for approval of 

such releases, but ultimately finding those factors not met); In re Chicago Invests., LLC, 470 

                                                                                                                                                             
could have entered without a chapter 15 filing.  “Chapter 15 is fundamentally procedural in nature and does not 
constitute a change in the basic approach of United States law, which has long been one of honoring principles of 
comity.” In re Basis Yield Alpha Fund (Master), 381 B.R. 37, 44 (Bankr. S.D.N.Y. 2008).  Accordingly, the 
Bankruptcy Court could enter an order enforcing a plan sanction order entered in the CCAA Case based upon 
sections 105(a), 1123(a)(5), 1123(b)(3) and 1142(b).  See LTV Corp. v. Back (In re Chateugay Corp.), 201 B.R. 48 
(Bankr. S.D.N.Y.) (based on sections 105(a) and 1142(b) of the Bankruptcy Code, enjoining parties from suing third 
parties where litigation impacted post-confirmation debtors and where actions implicated interpretation and 
enforcement of court’s prior orders, including plan confirmation order). 
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B.R. 32, 95-96 (Bankr. D. Mass. 2012) (confirming plan containing third party releases where 

released parties were supplying “substantial consideration,” the “injunction was essential to the 

reorganization because neither [the principal funding source] nor its related entities would go 

forward without it,” the affected creditors were being paid in full, and the creditors had voted in 

favor of the plan).12 

24. Courts within the First Circuit have adopted the Master Mortgage test for 

determining whether a permanent injunction or release in favor of a non-debtor third party is 

warranted.13  See, e.g., Chicago Invests., 470 B.R. at 95-96 (adopting Master Mortgage test when 

determining whether third party injunctions will be allowed); see also Charles Street, 499 B.R. at 

100 (same).  The Master Mortgage test looks to five factors:  

(a) An identity of interests between the debtor and the third party, such that a 
suit against the non-debtor is, in essence, a suit against the debtor or will 
deplete the assets of the estate;  

(b) The non-debtor has contributed substantial assets to the reorganization;  

(c) The injunction is essential to the reorganization;  

                                                 
12 The approach in the First Circuit is in the majority: at least the Second, Fourth, Sixth and Seventh Circuits all 
allow for nonconsensual, nondebtor releases in plans.  See generally Jason W. Harbour & Tara L. Elgie, The 20-
Year Split: Nonconsensual Nondebtor Releases, 21 J. Bankr. L. & Prac. 1 (July 2012); see also Behrmann v. Nat’l 
Heritage Found., Inc., 663 F.3d 704, 712 (4th Cir. 2011) (noting that third party injunctions are permissible and 
finding test articulated in In re Railworks Corp., 345 B.R. 529, 536 (Bankr. D. Md. 2006) “instructive,” which test 
considered whether there was “overwhelming approval for the plan . . . a close connection between the causes of 
action against the third party and the causes of action against the debtor . . . the injunction is essential to the 
reorganization . . . and . . . the plan of reorganization provides for payment of substantially all of the claims affected 
by the injunction.”); In re Global Indus. Techs., Inc., 645 F.3d 201, 205 (3d Cir. 2011) (stating that “[f]or the Plan to 
be approved as designed (i.e., with the inclusion of the [] Injunction), the debtors needed to show that the Plan’s 
resolution of silica-related claims is necessary or appropriate under 11 U.S.C. § 105(a), which . . . requires showing 
with specificity that the [] Injunction is both necessary to the reorganization and fair.”); SEC v. Drexel Burnham 
Lambert Grp., Inc., 960 F.2d 285, 293 (2d Cir. 1992) (stating that “[i]n bankruptcy cases, a court may enjoin a 
creditor from suing a third party, provided the injunction plays an important part in the debtor’s reorganization 
plan.”). 
13 See In re Master Mtg. Inv. Fund, Inc., 168 B.R. 930, 935 (Bankr. W.D. Mo. 1994). 
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(d) A substantial majority of creditors agree to such injunction— specifically, 
the impacted class, or classes, has overwhelmingly voted to accept the 
proposed plan treatment;14 and  

(e) The plan provides a mechanism for the payment of all, or substantially all, 
of the claims of the class or classes affected by the injunction.  

Master Mortg., 168 B.R. at 935.   

25. The debtor does not need to prove the existence of all five Master Mortgage 

factors.  See Charles Street, 499 B.R. at 100 (“These factors are neither exclusive nor conjunctive 

requirements.)”; Chicago Invests., 470 B.R. at 95 (same).  Rather, the factors are a “useful 

starting point.”  Charles Street, 499 B.R. at 100.  In particular, consent by the affected class is not 

a requirement for approval of a third-party release where the appropriate standard has otherwise 

been met.  See, e.g., In re Genco Shipping & Trading Ltd., 513 B.R. 233, 268-72 (Bankr. 

S.D.N.Y. 2014) (citing Deutsche Bank AG v. Metromedia Fiber Network, Inc. (In re 

Metromedia Fiber Network, Inc.), 416 F.3d 136 (2d Cir. 2005)) (approving (i) “consensual” 

releases, where consent had been expressed by failing to check a box on the ballot opting out of 

the releases, even if such creditor voted to reject the plan; (ii) nonconsensual third-party releases 

for claims that would trigger indemnification or contribution claims against the debtors; 

(iii) nonconsensual third-party releases in favor of all parties who provided substantial 

consideration to the plan by (a) agreeing to forego consideration to which they would otherwise 

be entitled; (b) providing new value to the debtors by agreeing to “backstop” or guaranty a rights 

offering; or (c) agreeing to exchange debt for equity in the reorganized debtor).  

26. Additional recent authority emphasizes that nonconsensual non-debtor releases 

can be a permissible feature of liquidating chapter 11 plans where one or more of the Master 

Mortgage factors are present.  See, e.g., In re New England Compounding Pharmacy, Inc., No. 
                                                 
14 That the Trustee cannot definitively apply this factor underscores that approval of the Releases is a confirmation 
issue. 
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12-19882 (HJB) (Bankr. D. Mass. May 19, 2015), Tr. of Hr’g15 (the “NECC Confirmation 

Transcript”) (approving third-party releases for settling defendants that contributed to a toxic tort 

trust in a liquidating chapter 11); In re U.S. Fidelis, Inc., 481 B.R. 503, 518-21 (Bankr. E.D. Mo. 

2012) (finding that the non-consensual nature of third-party releases did not render such releases 

impermissible per se).  In U.S. Fidelis, The court directly addressed the use of such releases in 

liquidating plans:  “This Case is—in bankruptcy vernacular—a ‘liquidating 11.’”  U.S. Fidelis, 

481 B.R. at 520.  The Court went on to apply its analysis specifically in the context of a 

liquidating chapter 11: 

A few courts suggest that compelled releases may not be appropriate in a 
liquidating 11 because the debtor necessarily does not need such 
extraordinary relief for the purpose of reorganizing.  The Court 
recognizes this concern and the possible abuse that could occur if the 
releases of non-debtors are commonly included in a plan of liquidation.  
However, an orderly liquidation is a valid use of chapter 11 and one of 
its chief purposes—to ensure the best return for the unsecured 
creditors—should be promoted.  If the plan of liquidation ensures the 
best possible outcome for unsecured creditors and the releases therein are 
critical to confirmation of the plan, then the fact that the case is not a 
reorganization should not per se prohibit confirmation of the plan.  

Id. at 520. 

27. With respect to the second Master Mortgage factor, consideration is “substantial” 

when the plan “replace[s] what it releases with something of indubitably equivalent value to the 

affected creditor,” such as a settlement fund to which claims are channeled.  Chicago Invests., 

499 B.R. at 102; see also NECC Confirmation Transcript, 24:14-25:18 (explaining that the 

released parties’ contribution in exchange for the releases is a settlement fund of approximately 

$200 million, without which “the likelihood of any creditor recoveries would be very dim, 

indeed.”) (emphasis added); cf. In re Dow Corning Corp., 255 B.R. 445, 479 (E.D. Mich. 2000) 

                                                 
15 Pertinent excerpts of the NECC Confirmation Transcript are attached hereto as Exhibit C.  Electronic copies of the 
entire transcript are available upon reasonable request of counsel to the Trustee.  
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(affirming the denial of confirmation of a plan containing third party releases where plan, inter 

alia, did not provide such a fund).   

28. In this case, the Master Mortgage factors weigh heavily in favor of approving the 

Releases in the Plan, which channel the released Claims to the WD Trust, which in turn is 

endowed with certain of the Settlement Funds in accordance with the Plan.  In particular: 

(a) Identity of Interest.  The identity of interest test is met, as suits against 
the Settling Defendants would necessitate claims for indemnity and 
contribution against the Debtor, preventing any distribution until they 
were resolved, including from existing insurance proceeds.16  Such suits 
would also involve the Debtor in discovery and perhaps intervention, 
costing the estate needed funds.   

(b) Substantial Contribution.  The Settling Defendants are contributing 
substantial and necessary funds to the Indemnity Fund, totaling 
approximately $CAD431.5 million, none of which would be available 
absent the Releases in the Plan.   

(c) Essential to Plan.  There is no chance of a plan of liquidation without the 
Releases—releases will be necessary even to a distribution of the 
insurance proceeds.  And absent the Plan, dismissal of the Chapter 11 
Case is the only option, with no return to any creditor, including victims of 
the Derailment, other than through costly, time-consuming, and uncertain 
litigation.   

(d) Consent.  The claimants affected by the Releases have manifested their 
consent to such Releases via their counsel.  In addition, the Trustee 
expects that the Plan will be supported by the substantial majority—in 
number and dollar amount—of the claimants entitled to vote. 

(e) Mechanism for Substantial Payment.  The Plan provides for a 
mechanism for payment of all, or substantially all, of the Claims affected 
by the Releases: the Indemnity Fund distributed in part via the WD Trust. 

29. While the Trustee maintains that the appropriateness of the Releases is an issue 

properly reserved for confirmation of the Plan, the Trustee submits that for the reasons set forth 

above, the Releases do not render the Plan unconfirmable on its face, and thus that this is an 

                                                 
16 Indeed, the United States District Court for the District of Maine emphasized the presence of such indemnity 
rights and “shared insurance” in finding that the wrongful death litigation in the United States was related to the 
Chapter 11 Case and in transferring such cases to Maine under 28 U.S.C. §157(b)(5). 
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inappropriate basis for declining to approve the Disclosure Statement.  Accordingly, the 

Objections related to the Releases should be overruled. 

ii. Confirmation Objection 2: Deemed Acceptance of the Plan 

30. In its Objection, the U.S. Trustee asserts—without citation or analysis—that the 

provision of the Plan that provides that if no creditors in a Voting Class vote, that Class will be 

deemed to have accepted the Plan, “is inconsistent with §1126(c).”  See D.E. 1490, ¶41.  As an 

initial matter, this provision may never be triggered if there is no Class in which no creditor 

votes, and thus this Objection is unripe for adjudication at this time.  It is for that reason that this 

objection is properly reserved for confirmation—after the voting results have been received.  But 

to the extent appropriate for consideration at this juncture, several courts have found that so long 

as such a “deemed consent” provision is conspicuously disclosed, it erects no obstacle to 

confirmation of a plan.  See, e.g., In re Adelphia Commc’ns Corp., 368 B.R. 140, 260 (Bankr. 

S.D.N.Y. 2007) (overruling objection to plan confirmation where “deemed to accept” 

presumption appeared in plan, at two places in a supplement to the disclosure statement and in 

bold text directly on the ballot); In re Ruti–Sweetwater, Inc., 836 F.2d 1263 (10th Cir. 1988) 

(affirming bankruptcy court’s confirmation of plan over 1129(a)(10) objection of creditor who, 

after having failed to vote, was deemed to have accepted the plan pursuant to its terms); see also 

Opinion on Confirmation, In re Tribune Co., No. 08-13141 (KJC) [D.E. 10133] (Bankr. D. Del. 

Oct. 31, 2011) (stating without deciding that “deemed acceptance” may, in the absence of 

objection by the affected class, constitute the necessary “consent” for a “per plan” scheme for 

purposes of 1129(a)(10)).   

31. As voting results will demonstrate whether the “deemed acceptance” provision 

will ever be triggered, its propriety is an issue properly reserved for confirmation.  Due to the 

unripeness of the issue, the provision cannot render the Plan unconfirmable on its face, and thus, 

Case 13-10670    Doc 1528    Filed 07/15/15    Entered 07/15/15 10:05:42    Desc Main
 Document      Page 19 of 94



20 

this is an inappropriate basis for declining to approve the Disclosure Statement.  Accordingly, 

this Objection should be overruled. 

CONCLUSION 

WHEREFORE, the Trustee respectfully requests that this Court enter an order: 

(i) granting the relief requested in the Motion; (ii) overruling the Objections to the extent not 

resolved; and (iii) granting such other and further relief as this Court deems necessary and 

appropriate. 

 

Dated:  July 15, 2015    ROBERT J. KEACH 
CHAPTER 11 TRUSTEE OF MONTREAL 
MAINE & ATLANTIC RAILWAY, LTD. 
        

       By his attorneys: 
 

/s/ Lindsay K. Zahradka    
D. Sam Anderson, Esq. 
Lindsay K. Zahradka, Esq. (admitted pro hac vice) 
BERNSTEIN, SHUR, SAWYER & NELSON, P.A. 
100 Middle Street 
P.O. Box 9729 
Portland, ME 04104-5029 
Tel: (207) 774-1200 
Fax: (207) 774-1127 
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In re Montreal Maine & Atlantic Railway, Ltd. (No. 13-10670) 
Summary of Trustee’s Responses to Objections to the Disclosure Statement1 

No. Objection Response/Resolution Status 

Limited and Supplemental Objections of Maine Northern Railway Company and New Brunswick Southern Railway Company (the “Irving 
Railroads”) Limited to the Disclosure Statement for the Trustee’s Plan of Liquidation Dated March 31, 2015 [D.E. 1460, 1519] 

1. The DS does not contain the following information:  
 total estimated amount of Allowed 

Administrative Expense Claims;  
 estimated amount of claims arising under 

Section 1171(b); and  
 estimated value of assets available to satisfy 

Allowed Administrative Expense Claims. 

 
 included in the DS at note 9 and in the Liquidation Analysis; 

 
 included in the DS at note 12; and 

 
 included in the DS at note 9 and in the Liquidation Analysis. 

Resolved.  

2. The DS provides no explanation of the legal basis for 
subordinating Section 1171(b) claims to all other 
Allowed Administrative Expense Claims.  

Included in the DS at note 10. Resolved. 

3. The DS should reflect Irving Railroad’s view of the 
priority of Section 1171(b) Claims. 

Included in the further revised DS at note 12 (to be submitted to the 
Court in advance of or at the Disclosure Statement Hearing). 

Resolved. 

Canadian Pacific Railway Company’s (“CP”)Objection to the Disclosure Statement Regarding the Trustee’s March 31, 2015 Plan of Liquidation 
[D.E. 1463] 

4. The Settlement Agreements have not been made 
public.  See pp. 3-7.  DS should reveal settlement 
amounts and information relevant to evaluation of 
fairness of settlements, see p. 4, and conditions to 
effectiveness and termination rights, see p.7. 

Addressed in part in DS at note 8.  This is an issue for confirmation of 
the Plan.  The Trustee reserves all rights to address this issue on the 
merits in connection with confirmation of the Plan.  The Sanction 
Order in the CCAA Case contains a ruling denying CP’s similar 
request and finds that notice of individual amounts is unnecessary. 

Addressed 
in body of 
response. 

5. Approval of the Settlement Agreements violates 
Bankruptcy Rule 9019.  See p. 7. 

This is an issue for confirmation of the Plan.  The Trustee reserves all 
rights to address this issue on the merits in connection with 
confirmation of the Plan.  The Sanction Order in CCAA Case finds 
settlement reasonable. 

Addressed 
in body of 
response. 

6. The DS lacks a liquidation analysis. See pp.7-8. The DS contained such an analysis and now includes a more detailed 
Liquidation Analysis. 

Resolved. 

                                                 
1 Capitalized terms used but not otherwise defined in this Summary shall have the meanings ascribed to such terms in the Motion, the Amended Plan, or the Amended Disclosure 
Statement (the “DS”), as applicable. 
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In re Montreal Maine & Atlantic Railway, Ltd. (No. 13-10670)  
Summary of Trustee’s Responses to Objections to the Disclosure Statement 

 

2 
 

No. Objection Response/Resolution Status 

7. The DS must state that the Debtor will not be 
discharged and that any releases must be consensual.  
See pp. 8-9.  

This is an issue for confirmation of the Plan.  The objection also 
contains a misstatement of the applicable law.  The Trustee reserves all 
rights to address this issue on the merits in connection with 
confirmation of the Plan. 

Addressed 
in body of 
response. 

8. The DS contains inadequate information because it:   

a.   fails to explain the number of administrative 
claims and amount of assets allocated to pay 
such claims, see p. 10; 

 The value of such Claims and assets available for satisfaction 
thereof are set forth in the DS text and in the Liquidation 
Analysis.   

Resolved. 

b.  fails to explain how Classes 1-7 are 
unimpaired, see p. 10;  

 CP lacks standing.  Also, this is an issue for confirmation of the 
Plan.  The Trustee reserves all rights to address this issue on the 
merits in connection with confirmation of the Plan. 

Addressed 
in body of 
response. 

c.  fails to explain what Claims fall into Class 14, 
see p. 11; 

 CP lacks standing.  Also, the Plan defines “Subordinated 
Claims,” and is attached as Exhibit A to the DS. 

Resolved. 

d.  contains a range of recoveries for Holders of 
Class 13 Claims that is too large to be helpful 
in evaluating the Plan, see p. 11;  

 The range of recoveries given supplies with the greatest 
specificity possible the Trustee’s estimate for recoveries to 
Class 13.  The recoveries depend on resolution of Disputed 
Claims in Class 13 and assets available for satisfaction of 
Allowed Claims in Class 13.  Indeed, the range is dependent in 
large part on the liability to the Debtor or contribution to the 
Settlement Fund, as applicable, of CP—the only remaining 
Non-Settling Defendant.  See Plan, § 5.16.  Such a range is not 
unreasonable in a disclosure statement for a chapter 11 debtor.   

Resolved. 

e.  fails to explain why Derailment Wrongful 
Death Claims and Derailment Moral Damages 
and Personal Injury Claims are not classified 
as Administrative Expense Claims under the 
Plan, see pp. 11-12;  

 CP lacks standing.  Also, the DS now makes clear in Article 
VII.C.iv that such classification is by agreement of the affected 
claimants. 

Resolved. 
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In re Montreal Maine & Atlantic Railway, Ltd. (No. 13-10670)  
Summary of Trustee’s Responses to Objections to the Disclosure Statement 

 

3 
 

No. Objection Response/Resolution Status 

f.  fails to include a “basic inventory” of the 
Debtor’s assets, see p. 12; and  

 The DS provides that the Debtor sold substantially all of its 
assets in 2014.  The “basic inventory” of the Debtor’s assets 
thus equates to the assets disclosed in the Liquidation Analysis.  

Resolved. 

g.  fails to include adequate information about the 
condition precedent to the Plan’s effectiveness 
requiring chapter 15 recognition, see p. 12. 

 Addressed in Article VIII.D and note 16. Resolved. 

9. The DS cannot be approved because the Plan is 
“fatally flawed” and unconfirmable for the following 
reasons:  

The Plan is not patently unconfirmable, and thus the DS is not 
precluded from being approved as containing adequate information.   

 

a.   MMA Canada is a railroad and thus (a) MMA 
Canada cannot be a debtor under chapter 15 
and (b) the CCAA Court lacks jurisdiction 
over the CCAA Case; and yet the Plan is 
premised upon (x) Bankruptcy Court 
recognition of MMA Canada as a chapter 15 
debtor and (y) the CCAA Court’s confirmation 
of the CCAA Plan, see pp. 14-16; 

 As an initial matter, the Sanction Order moots the objection that 
the CCAA Court lacks jurisdiction over the CCAA Case; CP 
lost on this issue in the CCAA Case.  With respect to the 
Chapter 15 Case, MMA Canada is not a railroad, and in any 
event, qualification as a debtor under Bankruptcy Code section 
109 is not a perquisite to recognition as a chapter 15 debtor.  
Accordingly, this objection is not a hurdle to confirmation of 
the Plan.  To the extent this objection asserts that the DS 
contains insufficient disclosure, the Trustee has inserted 
additional disclosure in the DS at note 16.  

Mooted 
and/or 
resolved. 

b.   The Plan cannot satisfy the “Best Interests of 
Creditors” test without a liquidation analysis, 
see pp. 16-17; 

 This is a confirmation issue.  The DS now contains a detailed 
Liquidation Analysis.   

Resolved. 

c.   The exculpation provision in section 10.3 of 
the Plan is too broad, see pp. 17-18; 

 This is a confirmation issue.  CP simply misstates applicable 
law; the provision is not contrary to law.  The Trustee disagrees 
in substance and reserves all rights to contest this assertion on 
the merits in connection with confirmation.  But even if taken 
as true, this objection does not render the Plan unconfirmable 
on its face. 

Addressed 
in body of 
response. 

d.   the Plan’s feasibility “depends on several  Feasibility is not at issue in a chapter 11 liquidation.  To that Resolved. 
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In re Montreal Maine & Atlantic Railway, Ltd. (No. 13-10670)  
Summary of Trustee’s Responses to Objections to the Disclosure Statement 

 

4 
 

No. Objection Response/Resolution Status 

speculative undertakings,” see pp. 18-19; end, the Trustee has added disclosure in the DS at Article 
XIII.C.iv.”2 

e.   the Plan contains third-party releases with 
respect to which the Bankruptcy Court lacks 
subject matter jurisdiction and which the 
Bankruptcy Code prohibits, see pp. 19-25; and 

 CP simply misstates applicable law and ignores controlling law 
to the contrary.  The Trustee disagrees in substance and 
reserves all rights to contest this assertion on the merits in 
connection with confirmation.  But even if taken as true, this 
objection does not render the Plan unconfirmable on its face. 

Addressed 
in body of 
response. 

f.   the Plan may have been filed in violation of 
the plan moratorium, see p. 25. 

 The Trustee complied with the moratorium; intention to file the 
plan was disclosed in advance in numerous pleadings, without 
objection.  The moratorium has also expired, rendering the 
objection moot.  The Trustee disagrees with CP in substance 
and reserves all rights to contest this assertion on the merits in 
the appropriate procedural posture.  But even if taken as true, 
this objection does not render the Plan unconfirmable on its 
face. 

Addressed 
in body of 
response. 

Wheeling & Lake Erie Railway Company’s (“Wheeling”) Objection to the Trustee's Motion for an Order (I) Approving Proposed Disclosure 
Statement; (II) Establishing Notice, Solicitation and Voting Procedures; (III) Scheduling Confirmation Hearing; and (IV) Establishing Notice 
and Objection Procedures for Confirmation of the Plan [D.E. 1464] 

10 The DS does not provide adequate information with 
respect to Wheeling and the treatment of its secured 
claims.  See ¶3.  

Both the Plan and DS are clear that any Secured Claim held by 
Wheeling will be unimpaired, and go on to detail the treatment that 
unimpairs such Claims.  See Plan, §§ 3.1, 4.1; DS, pp. 49-50.  In 
addition, the Trustee has included additional language in the DS at note 
11.   

Resolved.    

11 The Plan and DS must “provide for payment to be 
made to Wheeling from its collateral.”  See ¶4. 

Addressed in DS at note 11.  The Trustee agrees and the DS so 
provides, with a full reservation of rights as to what is Wheeling’s 
collateral. 

Resolved.   

                                                 
2 CP argues that the sources for Plan distributions are “uncertain and speculative,” pointing out that the Settlement Agreements that provide that vast majority of Plan funding are 
“shrouded.”  See D.E. 1463, p. 18.  But CP ignores that the Trustee and MMA Canada have been very open about the aggregate size of the Settlement Agreements—that they have 
led to Settlement Funds in excess of CAD$431,500,000.  See, e.g., http://www.bernsteinshur.com/news/world-fuel-services-corporation-and-related-companies-have-agreed-
subject-to-court-approval-to-contribute-to-the-lac-megantic-compensation-fund.  What remains confidential is the allocation of such Settlement Funds among the Released Parties.   
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In re Montreal Maine & Atlantic Railway, Ltd. (No. 13-10670)  
Summary of Trustee’s Responses to Objections to the Disclosure Statement 

 

5 
 

No. Objection Response/Resolution Status 

12 Without disclosure of the content of the Settlement 
Agreements, it is impossible to determine whether the 
Plan would impair Wheeling’s secured Claim, which 
in turn would render the Plan unconfirmable.  See ¶5. 

This objection is simply inaccurate on its face; to the extent that 
Wheeling claims an interest in settlement proceeds, although the 
Trustee believes such a claim to be frivolous, sufficient proceeds will 
be set aside and not distributed until such issue is resolved.  Given that, 
and given that the Settlement Agreements could be terminated if 
disclosed, Wheeling has no need to see, and no interest in seeing, the 
contents of the Settlement Agreements. 

Addressed 
in body of 
response. 

Objection of the United States Trustee (the “U.S. Trustee”) to Disclosure Statement for the Trustee’s Plan of Liquidation Dated March 31, 2015 
[D.E. 1490] 

13 The Plan contains third-party releases that are overly 
broad with no ability for creditors to opt out, and the 
DS contains insufficient information to justify those 
releases.  See ¶¶16-25. 

This is an issue for confirmation of the Plan.  The Trustee reserves all 
rights to address this issue on the merits in connection with 
confirmation of the Plan. 

Addressed 
in body of 
response. 

14 Creditors cannot make an informed judgment on the 
Plan until the WD Trust Agreement is executed.  See 
¶¶11, 32-37.  

The execution version of the WD Trust Agreement will be included the 
in the Solicitation Package, as will be English and French versions of 
summaries of the WD Trust Agreement’s terms.  

Resolved. 

15 Class 12 comprises creditors with claims in different 
“procedural postures.” See ¶12. 

This statement is inaccurate.  And in any event, this is a confirmation 
objection and does not relate to the adequacy of information contained 
in the Disclosure Statement.  The Trustee reserves all rights to contest 
this assertion on the merits in connection with confirmation of the Plan.  
But in any case, the Class 12 Claimants have all consented to receive 
their distributions under the Plan via the Wrongful Death Claim 
Resolution Procedures.   

Resolved. 

16 It is unclear how the Settlement Funds were allocated 
among Classes.  See  

The allocation of Settlement Funds among Classes is set forth in the 
DS at pages 17-20, and, as stated, was the product of negotiation with 
counsel to all such claimants. 

Resolved. 

17 It is unclear how Derailment victims have manifested 
consent.  See ¶15. 

DS addresses this, but, in short, through their counsel and through 
unanimous vote on the CCAA Plan.  Further consent will be 
manifested through the voting on the Plan.  

Addressed 
in body of 
response. 
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6 
 

No. Objection Response/Resolution Status 

18 It is unclear how the Canadian plan-sanctioning 
process works.  See¶ 15. 

Exhibit D to the DS (summarized at note 7) is the Monitor’s 20th 
Report, which describes, among other things, the process for providing 
notice to parties entitled to vote, the breadth of notice provided, the 
procedures for voting on the CCAA Plan, and the voting results.  

Resolved.  

19 Language should be inserted in Plan and DS to clarify 
that the releases do not pertain to governmental claims 
relating to potential criminal liability.  See ¶¶38-40. 

The Plan at section 10.9 and the DS at Article VII.J.ix now contain 
language agreed upon with the United States.  In addition, Section 10.8 
of the Plan has been agreed upon with Canada. 

Resolved. 

20 The Plan’s provision that classes in which no creditor 
votes will be deemed to accept the Plan is inconsistent 
with Bankruptcy Code section 1126(c).  See ¶41.  

This objection is contrary to existing law, as set forth in the response.  
This is a confirmation objection and does not relate to the adequacy of 
information contained in the Disclosure Statement.  The Trustee 
reserves all rights to contest this assertion on the merits in connection 
with confirmation of the Plan.   

Addressed 
in body of 
response. 

Limited Objection of Official Committee of Victims (the “Committee”) to Chapter 11 Trustee’s Motion for an Order (I) Approving Proposed 
Disclosure Statement; (II) Establishing Notice, Solicitation and Voting Procedures; (III) Scheduling Confirmation Hearing; and (IV) 
Establishing Notice and Objection Procedures for Confirmation of the Plan [D.E. 1517] 

21 Certain components of the DS should be summarized 
in plain language translated into French.  See ¶3. 

The Trustee has already arranged for the Derailment Claims Notice 
attached to the Motion to be translated into French, and that notice 
addresses those components identified by the Creditors’ Committee 
that the Trustee submits are relevant.  As stated in the Motion, the 
French version will be included in the Solicitation Packages.  

Addressed 
in body of 
response.  

22 The DS should describe the contingency fees of the 
lawyers representing the Derailment claimants.  See 
¶¶7-11. 

This is simply wrong and would generate more confusion than clarity.  
This issue has absolutely no bearing on the decision to vote for or 
against the Plan. 

Addressed 
in body of 
response. 

23 The DS should include the amount of professional 
fees incurred to date.  See ¶13. 

The CCAA plan, accepted by the claimants, disclosed a CAD$20M 
administrative reserve.   

Addressed 
in body of 
response. 
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Page 1

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS - WESTERN DIVISION

=============================
IN THE MATTER OF: . Case #12-19882-hjb

.
NEW ENGLAND COMPOUNDING .
PHARMACY, INC., .

. Springfield, Massachusetts

. May 19, 2015
Debtor. . 10:15 a.m.

=============================

TRANSCRIPT OF HEARING ON:
#1219 JOINT MOTION TO APPROVE PLAN SUPPORT AND SETTLEMENT

AGREEMENT WITH LIBERTY INDUSTRIES, INC.
#1289 JOINT MOTION FOR APPROVAL OF STIPULATIONS AND ORDER
RELATING TO PRESERVATION OF CERTAIN PARTIES' RIGHT TO SEEK
COMPARATIVE FAULT ALLOCATIONS UNDER THE FIRST AMENDED JOINT

PLAN OF REORGANIZATION
#1311 JOINT MOTION FOR ORDER APPROVING NON-MATERIAL
MODIFICATIONS TO THE FIRST AMENDED JOINT PLAN OF

REORGANIZATION
#1308 CONFIRMATION OF THE SECOND AMENDED JOINT PLAN OF

REORGANIZATION

BEFORE THE HONORABLE HENRY J. BOROFF

APPEARANCES:

For the Chapter 11 MICHAEL R. LASTOWSKI, ESQ.
Trustee, Paul D. Moore: PAUL D. MOORE, ESQ.

Duane Morris LLP
1100 Market Street
Philadelphia, PA 19101

United States: JENNIFER L HERTZ, ESQ.
Department of Justice: Office of the United States Trustee

5 Post Office Square
10th Floor, Suite 1000
Boston, MA 02109

For the Official DAVID J. MOLTON, ESQ.
Committee of KIERSTEN A. TAYLOR, ESQ.
Unsecured Creditors: Brown Rudnick LLP

Seven Times Square
New York, NY 10036
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settlements, which are subject to approval under Rule 9019.

And as Your Honor no doubt has observed, we have filed

declarations in support of each of those settlements,

including Mr. Moore's declaration, but also declarations filed

on behalf of the settling parties.  We would rest on those

declarations, and again, on our confirmation hearing brief, in

support of our 9019 presentation, unless Your Honor has a

different preference.

THE COURT:  No, you may rely on those declarations.

MR. LASTOWSKI:  There was only one objection filed

in opposition to confirmation, and that was filed by the

Office of the United States Trustee.  And what I would -- and

they objected to the plan's release provisions on a couple of

specific grounds.

I will not speak on behalf of Ms. Hertz.  When she

has the podium, I'm sure she'll present her objection well.

What I'd like to do, though, is just generally state why we

think the releases are important and why we satisfy the

relevant criteria.  And then I would turn the podium to Ms.

Hertz, to state her objection.  And I think Mr. Molton would

reply to her objection, if that's okay, Your Honor?

THE COURT:  Yes.

MR. LASTOWSKI:  We've cited in our brief, authority

for the proposition that Your Honor can approve third-party

releases.  As we note, the majority of circuit courts that
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have addressed this issue, have found that under certain

circumstances, these releases may be approved.  In each

instance, the releases are subject to a very fact-intensive

test, and each case is very fact-specific.  But I think what

they all have in common is that each court characterizes the

facts before it, that is when they approve these releases, as

being extraordinary.

Your Honor, the plan proponents would urge you to

find that, in fact, this case, or more specifically the plan

and the facts surrounding it, are also extraordinary.  When

this case began, the estate was administratively insolvent and

the likelihood of recovery appeared dim, no doubt, to the

creditors of the estate.

After many months of negotiations and drafting and

mediations, we are now presenting to you a plan which has the

potential to provide distributions to creditors approaching

$200 million.  Again, we think this is extraordinary.  And I

would highlight the fact that if you were to look at the

liquidation analysis prepared by Mr. Darr, which is set forth

in his declaration, if on the other hand this case were not

confirmed, and the case were converted, it would go back into

a situation where it would be administratively insolvent, and

the likelihood of any creditor recoveries would be very dim,

indeed.

We've been able to assemble the funds for
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distributions to creditors, of course, the settlement

agreement.  And as we've set forth -- as you will see in the

declarations, the settling parties were willing to make these

contributions, really only on the condition that at the end of

the day, there would be a confirmed plan providing them these

third-party releases.

Cases identify certain criteria that should be

reviewed before you approve third-party releases, and we would

submit that this case satisfies all of them.  And most

importantly, I would say, is that there is overwhelming

support for the plan.  We had this very, very broad

solicitation.  And in fact, no creditor of the estate has

filed an objection.  We have an objection from the U.S.

Trustee, but there's been no creditor objection whatsoever.

The releases are essential to the plan, as I've

explained.  The benefit of those releases, the settlements

would go into effect, and we would have distributions

approaching $200 million.

The settling parties would not have entered into

those agreements absent the condition that at the end of the

day there would be releases.  And also, there is an identity

of interest, as is required by the cases, that -- between the

debtor and these settling parties.  Because absent the

releases, these parties would have claims of indemnity and/or

contribution.  So in effect, claims against them are claims
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against the debtor.

The final criteria (sic) that courts have addressed,

is a requirement that the plan provide a mechanism for the

payment of all or substantially all of the claims of the class

or classes affected by the injunction.  And the way that's

been interpreted, Your Honor, is that the plan provide for a

means of payment.  And what we have here is the establishment

of a tort trust with claims against the estate being channeled

into that tort trust for satisfaction of those claims.

So in brief, in terms of the criteria that have been

identified by courts, we submit that we've satisfied them all,

and in fact, the third-party releases and the channel

injunctions should be approved.

That's my very brief presentation.  I will turn the

podium over to the United States Trustee.  And again, Mr.

Molton will address -- will respond to their objection, once

it's been made.

THE COURT:  Thank you.

MS. HERTZ:  Your Honor, the U.S. Trustee has nothing

further to add with respect to his objection and rests on his

papers.

THE COURT:  The United States Trustee, in his

objection, set forth a standard that he thought ought to be

applied and said that it was going to be the burden of the

plan proponents to demonstrate that this case presented the
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kinds of exceptional circumstances that many courts have used

to justify these kinds of third-party releases.  Does the

United States Trustee have a position as to whether the plan

proponents have met that burden?

MS. HERTZ:  Your Honor, ultimately it's your

decision as to whether the burden has been met.  But the U.S.

Trustee does believe the burden has been met in this case,

yes.

THE COURT:  Thank you.  All right.

MR. MOLTON:  Judge, David Molton.  I guess I was

teed up to respond.  I'm not going to respond other than

saying one thing, is that we believe that the substantial

evidentiary record here supports the exceptional circumstances

in this case.  And we're glad that the U.S. Trustee agrees

with us.  Thank you.

THE COURT:  I have a number of questions about

particular provisions.  And I don't know whether they're best

addressed to Mr. Lastowski, Mr. Molton, but why don't I start

with them.  And whoever wants to respond can.

In the plan, section 6.07 -- it's on page 39 of the

second amended plan.  It talks about the estimation procedure

that is set forth in Section 502(c) of the Bankruptcy Code.

The third sentence begins:  "In the event that the bankruptcy

court estimates any disputed claim in classes A, B, C, D, or

E, the amount so estimated shall constitute either the allowed
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THE COURT:  All right, thank you.

MR. MOORE:  Thank you.

MR. MOLTON:  One last -- Your Honor, one last point

before we go.  I was reminded by a number of parties of

something that I -- a number of -- all the interested parties

wanted me to do is thank some of the parties that couldn't

have been here today that helped bring us to here, and

specifically the team of mediators that was utilized to

accomplish the settlements.  And that's Professor Eric Green,

Carmin Reiss, Stanley Klein (ph.), and David Geronemus.

It's fair to say, Judge, that without them, we

wouldn't have had the success that we had in bringing this

plan to you today.  So I did want to give them a shout-out,

and had forgotten to do so earlier, and was glad to be

reminded of that.

THE COURT:  Thank you.  Well, from my perspective,

there are too many professionals here for me to thank, for the

risk of leaving somebody out.  But I wanted to comment that I

think that this plan and its associated trust agreements are

the best that could have been achieved for the hundreds of

people for whom there could be no full compensation.  And that

this is, in my view, the highest and best use of the

Bankruptcy Code, and evidence of the professionalism of the

bar in this district and in the affected districts.

Is there anything else to do today?
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MR. MOLTON:  Nothing, Your Honor.

THE COURT:  All right.  So I'll look forward to

getting the third amended plan and the amended proposed order

and I will execute them if they are changed as we have

discussed today.  Thank you.

IN UNISON:  Thank you, Your Honor.

(End at 11:21 a.m.)

* * * * * * * * * *

I certify that the foregoing is a true and accurate
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