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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE
__________________________________________
In re:
)
)
Montreal Maine & Atlantic Railway Ltd.,
)
Case No. 13-10670
)
Debtor.
)
Related to Docket Entry 1524
__________________________________________)
WHEELING & LAKE ERIE RAILWAY COMPANY’S OBJECTION TO
CONFIRMATION OF THE TRUSTEE’S REVISED FIRST AMENDED PLAN OF
LIQUIDATION DATED JULY 15, 2015
NOW COMES Wheeling and Lake Eire Railway Company (“Wheeling”) and files this
objection (the “Objection”) to confirmation of the Trustee’s Revised First Amended Plan Of
Liquidation Dated July 15, 2015 [D.E. 1534] (the “Amended Plan”),1 filed by Robert J. Keach,
the Chapter 11 trustee of Montreal, Maine & Atlantic Railway, Ltd (the “Trustee” and the
“Debtor,” respectively).
OVERVIEW
1.

Wheeling objects to confirmation of the Amended Plan for reasons that make the

Amended Plan unconfirmable on its face. First, under the Amended Plan, Wheeling is classified
as the sole creditor in Class 1 under the Plan, and its secured claim, the sole claim in that Class,
is treated as being “unimpaired” within the meaning of § 1124 of title 11 of the United States
Code (the “Bankruptcy Code”). Notwithstanding treatment as unimpaired, the Amended Plan
actually and materially impairs Wheeling’s claim.

For one thing, it proposes to release,

terminate and discharge assets that constitute collateral for Wheeling’s claims; to wit, rights of
the Debtor to payment from various parties. In particular, the Debtor’s rights to payment from
settling parties are released, and the releases are purportedly binding on Wheeling.
Notwithstanding the release of Wheeling collateral, under the Plan, Wheeling receives no
1

Capitalized terms not defined herein shall have the meaning set forth in the Plan.

Case 13-10670

Doc 1659

Filed 09/10/15 Entered 09/10/15 16:54:25
Document
Page 2 of 8

Desc Main

payment or compensation on account of such releases. Moreover, and to make matters worse, if
the Amended Plan were confirmed, the payments received by the Debtor, which constitute
Wheeling collateral, would be distributed to other creditors, and not to Wheeling, again without
compensation or adequate protection to Wheeling.

Finally, exacerbating the release and/or

disposition of Wheeling collateral without any compensation, the Plan purports to do all of this
in secret. It shields from the view of Wheeling and all other parties (and the Court) all of the
Settlement Agreements under which the Debtor’s rights to payment are compromised and
released. As a result, Wheeling does not know what portion of its collateral is being released and
forever discharged, nor what portion of its collateral is being collected by the Debtor and
distributed to others. These provisions of the Debtor’s Plan make it unconfirmable as a matter
of law.
BACKGROUND
2.

As the Court is aware, Wheeling holds a valid, perfected, and enforceable security

interest in certain assets of the Debtor, including as described in the Security Agreement (a copy
of which is annexed hereto as Exhibit A):
All Accounts and other rights to payment (including Payment Intangibles),
whether or not earned by performance, including but not limited to, payment for
property or services sold, leased, rented, licensed, or assigned. This includes any
rights and interests (including all liens) that Debtor may have by law or agreement
against any account debtor or obligor of the Debtor
3.

The

forgoing

payment

rights

are

included

within

the

definition

of

accounts” and “payment intangibles” under the Maine Uniform Commercial Code (the “Maine
UCC”) See 11 M.R.S.A. §§ 9-1101 et seq.
4.

The Trustee’s Amended Plan has placed Wheeling’s secured claims in its own

class, Class 1, and has treated those claims as unimpaired. As a result, Wheeling is not entitled

2
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to vote with respect to acceptance or rejection of the Amended Plan pursuant to § 1126(f) of title
11 of the United States Code (the “Bankruptcy Code”). A claim is “unimpaired” if, among other
things, the plan “leaves unaltered the legal, equitable, and contractual rights to which such claim
or interest entitles the holder of such claim or interest[.]” 11 U.S.C. § 1124(1).
5.

The Amended Plan does not, however, notwithstanding the designation of

Wheeling’s claims as “unimpaired” leave “unaltered” Wheeling’s legal, equitable and
contractual rights. Instead, these rights are materially impaired without any compensation or
adequate protection for Wheeling.
6.

An integral part of the Trustee’s Amended Plan is the approval by this Court of

Settlement Agreements with many of the Debtor’s pre-petition contract counter-parties. The
proceeds of such Settlements Agreements are to be transferred to the WD Trust for distribution
to the holders of wrongful death claims, free and clear of any liens, security interests, and
encumbrances. See, generally, Amended Plan, Article 5 and Article 5.11. Under the Amended
Plan, the counterparties to the Settlement Agreements are released from all claims, and Wheeling
is purportedly bound by that release.

Notwithstanding the distribution of proceeds of the

Settlement Agreements to parties other than Wheeling, the release of settling counter parties, and
the absence of any payment to Wheeling or other form of adequate protection, there is no
disclosure of the terms and conditions of all of the foregoing. It is all done in secret.
7.

The Amended Plan contemplates that this Court would approve the Settlement

Agreements by entry of an order confirming the Amended Plan including by “finding that, to the
extent required under the applicable provisions of the Bankruptcy Code and Bankruptcy Rules,
the Settlement Agreements are in the best interests of the Debtor, the Estate and all Holders of
Claims in the Chapter 11 Case, are fair, equitable and reasonable, and have been entered into in
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good faith by all parties thereto.” Amended Plan, Article 5.1. The Trustee’s Amended Plan goes
so far as to state that “the provisions thereof [the Settlement Agreements] are incorporated into
this Plan, as if the same were fully set forth herein[.]” Amended Plan, Article 5.1. Thus, the
Court is asked to treat the Settlement Agreements as part of the Amended Plan and to find their
terms fair, equitable and reasonable, although no one, not even the Court, is permitted to know
what these agreements say.
8.

Wheeling contends that the monies to be paid to the Debtor, for distribution to

other creditors pursuant to the Settlement Agreements, are Wheeling’s Collateral because such
monies are “payment rights,” including “accounts” or “payment intangibles,” or proceeds
thereof, all subject to Wheeling’s valid, perfected and enforceable security interest. Reference is
made to Wheeling’s Supplemental Objection To Motion For Entry Of An Order Authorizing
Filing Of Settlement Agreements Under Seal, which Objection is incorporated herein by
reference.
9.

Moreover, confirmation of the Amended Plan would contravene a prior order

entered by this Court on Wheeling’s claims with respect to payment rights arising under the
Settlement Agreements. Wheeling filed a motion to intervene in the adversary proceeding
captioned as Keach v. World Fuel Services Corp. et al. (In re Montreal Maine & Atlantic
Railway), Adv. No. 14-1001 (the “World Fuel Adversary Proceeding”), based on Wheeling’s
belief that the Debtor’s claims against World Fuels therein litigated were its collateral. On
November 4, 2015, the Court entered its Order On Wheeling & Lake Erie Railway Company’s
Motion To Intervene As Of Right Pursuant To Bankruptcy Rule 7024 And Rule 24(a) Of The
Federal Rules Of Civil Procedure [D.E. 54; World Fuel Adversary Proceeding] (the
“Intervention Order”) in which it denied Wheeling’s request to intervene but ordered as follows:
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B.

Notwithstanding denial of the Motion, the Court hereby orders and
determines that in the event that the Trustee recovers a judgment in this
adversary proceeding against any Defendant, or makes any recovery in a
settlement agreement against any party Defendant, or recovers a
judgment or makes a settlement with any party who becomes a
Defendant in this Adversary Proceeding after the date hereof, no
determination by the Court or by any Party as the nature of, or
categorization or description of, the proceeds received by the Trustee on
account of such judgment and/or settlement shall be binding upon
Wheeling.

C.

Without limiting the generality of the foregoing, Wheeling shall, at any
time, be entitled to seek a determination by this Court, or by any other
court of competent jurisdiction, as to the actual nature, characterization
or description of any such proceeds of judgment or settlement, and in
conjunction with any such determination, Wheeling shall not be bound
by any preclusive rule, or presumptive effect as to the nature,
characterization or description of such proceeds arising from such
judgment or settlement.

Intervention Order (emphasis added).
10.

It is known that the Trustee seeks to approve a settlement agreement with World

Fuels. If the Amended Plan is confirmed as requested by the Trustee, such confirmation would
eviscerate and undermine the Intervention Order. It would eliminate any right of Wheeling to
seek a determination by the Court as to the “nature, characterization or description” of the
settlement proceeds and the extent to which the same constitute Wheeling collateral.

The

obvious purpose of the Intervention Order was to reserve to Wheeling the right to assert an
interest in any settlement proceeds with respect to the claims in the World Fuels Adversary
Proceeding without any deference to the Trustee’s business judgment or any other preclusive
rule as to the characterization of such proceeds as Wheeling collateral. Entry of a confirmation
order as requested by the Trustee would vitiate the Intervention Order without just cause or
adequate protection to Wheeling.
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Although the Trustee’s Amended Plan purports to treat Wheeling’s secured

claims as “unimpaired,” it permits Wheeling collateral to be used to pay other creditors (e.g.
derailment victims), without compensation or adequate protection to Wheeling. As such, it
deprives Wheeling of its property rights without just cause, without compensation and without
adequate protection. And it does it all in secret.
ARGUMENT
I.

The Amended Plan Cannot Be Confirmed Because It Violates § 1129(a) Of The
Bankruptcy Code In That Wheeling Is Classified As Unimpaired But The Amended
Plan Purports To Distribute Assets to Other Creditors, And Release And Discharge
Claims That Are Wheeling’s Collateral Without Its Consent Or Payment To
Wheeling.
12.

The Amended Plan cannot be confirmed as it is currently proposed because it

violates § 1129(a) of the Bankruptcy Code due to its treatment of Wheeling’s secured claim.
This renders the Amended Plan unconfirmable under § 1129(a).
13.

Under § 1129 of the Bankruptcy Code, the Amended Plan can only be confirmed

if, among other things: it complies with all applicable provisions of the Bankruptcy Code. The
Amended Plan fails to do so.
14.

First, the Amended Plan does not comply with the Bankruptcy Code in that,

among other things, it designates Wheeling’s secured claim as unimpaired yet it proposes to
release and discharge Wheeling’s collateral, and to pay the proceeds of Wheeling’s collateral to
other creditors—without Wheeling’s consent and without payment or adequate protection to
Wheeling.
15.

Under § 1124(1) of the Bankruptcy Code, a claim is only “unimpaired” if the

claimant’s legal, equitable, and contractual rights are unaffected. The Amended Plan, however,
would release and discharge claims of the Debtor against obligors—claims that are Wheeling’s
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collateral (specifically, the Debtor’s rights to payment by settlement parties who are obligors of
the Debtor and receiving releases) without its consent or payment to Wheeling. In addition, the
Amended Plan distributes proceeds of the Debtor’s rights to payment, realized pursuant to the
Settlement Agreements, to creditors other than Wheeling, again without Wheeling consent,
compensation or adequate protection. By compromising Wheeling’s collateral while failing to
provide for cash payment in full of Wheeling’s security interest in the claims underlying the
Settlement Agreements, the Amended Plan clearly is altering the “legal, equitable and
contractual rights” of Wheeling as the holder of such a claim and, accordingly, the Amended
Plan violates the Bankruptcy Code and is unconfirmable. 11 U.S.C. §§ 1124 and 1129(a).
II.

Wheeling Is Unable To Evaluate The Extent To Which The Settlement Agreements
Are Fair And Reasonable As To Its Secured Claim Absent Disclosure Of The
Settlement Agreements.
16.

As the Court is aware, Wheeling objected to the Trustee’s request that the

contents of the Settlement Agreements be sealed and engaged in discovery with respect to the
same. Those matters were deferred, pending confirmation proceedings, but are ripe for
consideration now.
17.

Without disclosure of the content of the Settlement Agreements, it is impossible

to determine the exact extent to which Wheeling’s collateral is being compromised or released.
Further, it is impossible to determine whether the Settlement Agreements are fair equitable and
reasonable as to Wheeling or as to any other creditors and parties in interest. All parties,
including Wheeling, are entitled to complete disclosure of, and material information regarding,
the contents of the Settlement Agreements.

The Trustee contends that provisions of the

Bankruptcy Code permits him to withhold disclosure of the Settlement Agreements and to
proceed in secret.

This is a preposterous contention, and other parties in this case have
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effectively marshalled both statutory and case law authorities that do not need to be restated here.
Without repeating the arguments of others, it is sufficient to point out that these authorities make
it clear that the limited protections afforded by this section cannot be construed so as to permit
adjudication of the rights of parties to take place in secret, with only the Trustee knowing the
relevant facts.
18.

Until such time as Wheeling is able to review the Settlement Agreements (and

other materials requested in now-pending discovery) and obtain compensation for the release,
discharge and diversion of its collateral, Wheeling objects to confirmation of the Amended Plan.
CONCLUSION
WHEREFORE, Wheeling respectfully requests that confirmation of the Amended Plan
be denied. Alternatively, Wheeling requests that the hearing on confirmation of the Trustee’s
Amended Plan now set for September 24, 2015, be treated as a preliminary hearing at which a
scheduling order is entered with respect to (i) mandatory disclosure of all Settlement
Agreements, (ii) discovery with respect thereto, (iii) amendment or supplementation of
objections to the Amended Plan, and (iv) a final, evidentiary hearing with respect to confirmation
of the Amended Plan.

Dated: September 10, 2015

/s/ George J. Marcus
George J. Marcus
David C. Johnson
Andrew C. Helman
Counsel for Wheeling & Lake Erie Railway
Company
MARCUS, CLEGG & MISTRETTA, P.A.
One Canal Plaza, Suite 600
Portland, ME 04101
207.828.8000

8

Case 13-10670

Doc 1659-1

Filed 09/10/15 Entered 09/10/15 16:54:25
Exhibit A Page 1 of 10

EXHIBIT
Desc

A

Case 13-10670

Doc 1659-1

Filed 09/10/15 Entered 09/10/15 16:54:25
Exhibit A Page 2 of 10

Desc

Case 13-10670

Doc 1659-1

Filed 09/10/15 Entered 09/10/15 16:54:25
Exhibit A Page 3 of 10

Desc

Case 13-10670

Doc 1659-1

Filed 09/10/15 Entered 09/10/15 16:54:25
Exhibit A Page 4 of 10

Desc

Case 13-10670

Doc 1659-1

Filed 09/10/15 Entered 09/10/15 16:54:25
Exhibit A Page 5 of 10

Desc

Case 13-10670

Doc 1659-1

Filed 09/10/15 Entered 09/10/15 16:54:25
Exhibit A Page 6 of 10

Desc

Case 13-10670

Doc 1659-1

Filed 09/10/15 Entered 09/10/15 16:54:25
Exhibit A Page 7 of 10

Desc

Case 13-10670

Doc 1659-1

Filed 09/10/15 Entered 09/10/15 16:54:25
Exhibit A Page 8 of 10

Desc

Case 13-10670

Doc 1659-1

Filed 09/10/15 Entered 09/10/15 16:54:25
Exhibit A Page 9 of 10

Desc

Case 13-10670

Doc 1659-1 Filed 09/10/15 Entered 09/10/15 16:54:25
Exhibit A Page 10 of 10

Desc

