
 

{W5204474.1}  

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF MAINE 

 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 
 Debtor. 

) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 13-10670 
 
 
 

 
RESPONSE OF NEW BRUNSWICK SOUTHERN RAILWAY  
COMPANY LIMITED AND MAINE NORTHERN RAILWAY  

COMPANY TO TRUSTEE’S OBJECTION TO PROOFS OF CLAIM 
 

New Brunswick Southern Railway Company Limited (“NBSR”) and Maine Northern 

Railway Company (“MNR” and together with NBSR, the “MN/NB Railways”) hereby submit 

this response to the Trustee’s Objection to Proofs of Claim filed by New Brunswick Southern 

Railway Company Limited and Maine Northern Railway Company Limited on the Basis that 

Certain of Such Claims are Duplicative of Others, and Such Others are Improperly Asserted as 

Administrative and/or Priority Claims [D.E. 1826] (the “Objection”). 

PROCEDURAL BACKGROUND 

 The MN/NB Railways timely filed proofs of claim on June 13, 2014 against the debtor, 

Montreal Maine & Atlantic Railway, Ltd. (“MMA” or the “Debtor”).1  In Proof of Claim 259-1, 

NBSR seeks allowance of its claim in the amount of $2,164,471.30 arising from “[f]reight 

services provided to the Debtor in connection with interline rail shipments.”  See Proof of Claim 

259-1, §§ 1 and 2.  Of the total amount claimed, NBSR asserts that not less than $1,971,834.67 is 

entitled to priority under section 1171(b) of title 11 of the United States Code (the “Bankruptcy 

Code”) because such claims (i) relate to current operating expenses incurred by the Debtor that 

                                          
1 As the Trustee correctly points out, the MN/NB Railways filed duplicate, but identical, claims on June 13.  The 
MN/NB Railways have agreed to withdraw Proof of Claim No. 242-1 (the MNR Duplicate Claim) and Proof of 
Claim No. 243-1 (the NBSR Duplicate Claim) in order that they may be expunged from the Debtor’s claim register.   
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were necessary for the on-going operation of the Debtor’s railroad, (ii) were incurred within six 

months prior  to the commencement of the Debtor’s reorganization case, and (iii) were for 

services that were provided by NBSR with the expectation that they would be paid out of current 

operating revenue and not in reliance on the Debtor’s general credit.  See Proof of Claim 259-1, 

Attachment A, Nos. 4 and 5. 

 In Proof of Claim 257-1, MNR seeks allowance of its claim in the amount of $355,101.19 

arising from freight services provided to the Debtor in connection with interline rail shipments, 

services related to rail line inspections, and amounts owed to MNR for use of trackage rights 

pursuant to Trackage Rights Agreements.  See Proof of Claim 257-1, § 1 and Attachment A, 

No. 2.  Of the total amount claimed, MNR asserts that $167,228.89 is entitled to priority under 

section 1171(b) of the Bankruptcy Code for the same reasons advanced by NBSR in its Proof of 

Claim.  See Proof of Claim 257-1, Attachment A, Nos. 4 and 5. 2 

 On July 15, 2015, the Trustee filed the Trustee’s Revised First Amended Plan of 

Liquidation Dated July 15, 2015 (the “Plan”) [D.E. 1534].  The MN/NB Railways filed an 

objection [D.E. 1656] to confirmation of the Trustee’s Plan on the grounds, among other things, 

that the Plan failed to provide the same treatment for section 1171(b) claims as it provided for 

administrative expense claims – i.e. payment in full in cash following Plan confirmation. 

 On October 9, 2015, the Bankruptcy Court entered an Order Confirming Trustee’s 

Revised First Amended Plan of Liquidation Dated July 15, 2015 and Authorizing and Directing 

Certain Actions in Connection Therewith [D.E. 1801] (the “Confirmation Order”).  The 

Confirmation Order provides, in relevant part: 

                                          
2 NBSR and MNR also assert in their respective Proofs of Claim that their claims are secured claims to the extent of 
such amounts as may be subject to setoff pursuant to section 553 of the Bankruptcy Code against obligations 
claimed by the Debtor to be owed to it.  The secured status of the claims of the MN/NB Railways is not addressed in 
the Trustee’s Objection and the MN/NB Railways reserve the right to assert such status in future proceedings, if any, 
regarding their claims. 
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In resolution of the MN/NB Objection [to Plan confirmation], any 1171(b) 
claims of the MN/NB Railroads shall be paid in full, in Cash, on the later 
of the Initial Distribution Date or thirty (30) days after the date such 
Claims become Allowed Claims.  In the event the Bankruptcy Court has 
not determined, prior to the Initial Distribution Date, the existence of 
and/or the amount of any Allowed 1171(b) Claims of the MN/NB 
Railroads, if any, as of such date, the Trustee shall set aside, and not 
distribute pending further order of the Bankruptcy Court making such 
determination, $2,139,063.56 to secure any payment, to the extent 
required, with respect to such Allowed 1171(b) claims, when and if 
determined. 

Confirmation Order, ¶ 85.  The Initial Distribution Date has not yet occurred. 

 On October 19, 2015, the Trustee filed his Objection [D.E. 1826] to the Proofs of Claim 

filed by the MN/NB Railways.  The grounds for the Objection are two-fold.  First, he contends 

that the claims of the MN/NB Railways, the vast majority of which arise from freight services 

provided to the Debtor in connection with interline rail shipments, do not as a matter of law 

qualify for priority status under section 1171(b) of the Bankruptcy Code.  Second, the Trustee 

maintains that the evidence establishes that the MN/NB Railways provided the services in 

question in reliance upon the Debtor’s general credit, rather than with the expectation that the 

Debtor would pay for such services out of current operating revenue, and, as a consequence, their 

claims are not entitled to be treated as section 1171(b) claims.   

 The Trustee is wrong on both scores. 

ARGUMENT 

A. Interline Freight Claims Qualify for Priority Status under Section 1171(b) of 
the Bankruptcy Code 

1. Boston & Maine I 

 The Trustee would have this Court believe that “[a]s a matter of controlling law in this 

circuit,” pre-petition interline freight claims of the type asserted by the MN/NB Railways do not 

qualify for status as “six-month claims” entitled to priority under section 1171(b) of the 
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Bankruptcy Code.  See Trustee’s Objection at pp. 8, ¶ 24 and 9-10, ¶ 27.  The sole basis for the 

Trustee’s assertion is the decision of the First Circuit Court of Appeals in In re Boston & Maine 

Corp., 600 F. 2nd 307 (1st Cir. 1979) (“Boston & Maine I”), one of two opinions issued by the 

First Circuit addressing issues arising in the Boston & Maine railroad reorganization case.  The 

Trustee, unfortunately, has misread the case.  Not only was the question of whether interline 

freight claims qualify as “six-month claims” not decided by the First Circuit in Boston & 

Maine I, it was not even addressed.   

Boston & Maine I involved an appeal from the district court’s refusal to order immediate 

payment of “per diem” charges owed to certain interlining railroads that had accrued prior to the 

filing of Boston & Maine’s petition for reorganization.3  600 F. 2d at 307.  The reasonableness of 

the per diem charges had been the subject of dispute for more than 15 years dating back to 1953.  

The dispute had led to litigation and the commencement of a proceeding before the Interstate 

Commerce Commission (the “ICC”).  In late 1969, the ICC entered an order establishing the per 

diem rates that could properly be charged for the period from 1953 through August 1, 1969 and 

directing that interlining railroads pay per diem charges at the prescribed rates from August 1, 

1969 onward.  The petition for reorganization was filed by the Boston & Maine on March 12, 

1970.  Id.  at 308.   

Following the commencement of the case, several of Boston & Maine’s interlining 

railroads sought an order from the reorganization court compelling the trustee (i) to pay 

immediately the difference between what Boston & Maine had actually paid for per diem 

charges that had accrued prior to August 1, 1969 and what should have been paid under the rates 

established by the ICC, and (ii) to pay per diem charges accruing on and after August 1, 1969 at 

                                          
3 “Per diem” charges are charges owed by one railroad to another railroad for the use of that railroad’s cars in 
connection with the interline shipment of freight. 
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the prescribed rates.  They reasoned that because the trustee’s operation of the Boston & Maine 

was subject to the jurisdiction of the ICC, and because the ICC had established the rates and had 

ordered payment of the charges at specific times, neither the trustee nor the reorganization court 

had discretion to defer their payment.  Id. at 308. 

The First Circuit rejected the interlining railroad’s argument finding that “there is no 

specific provision in either the Bankruptcy Act or the Interstate Commerce Act giving the ICC 

the power to override the reorganization court’s discretion in setting the time for payment of 

claims against the estate.”  Id. at 310.  Citing with approval the Third Circuit’s decision in In 

Matter of Penn Central Transportation Co., 533 F. 2d 12 (3d Cir. 1977), the Court held that the 

“countless financial and operating exigencies” that arise on a daily basis in a reorganization 

proceeding mandate that the reorganization court be free to exercise its discretion in approving 

payments of pre-petition obligations during the course of the proceeding.  Id. at 311-312.  Based 

upon the circumstances involved in the Boston & Maine reorganization, the Court held that the 

district court had not abused its discretion in refusing to order the immediate payment of the pre-

petition per diem charges.  Id. 

The First Circuit did not address, nor even mention, in its opinion in Boston & Maine I 

whether the pre-petition per diem claims of the interlining railroads would qualify for priority 

status as “six month claims” under whatever plan of reorganization might eventually be proposed 

by the Boston & Maine.  That question remained for another day.4 

                                          
4 Contrary to the Trustee’s assertion in his Objection (at p.10, ¶ 27), the statement in the Court’s opinion that “pre-
reorganization per diem claims do not qualify for any of the express special priorities created by the Act”  (600 F. 2d 
at 310) was not intended to address the status of per diem claims as “six-month claims.”  As an initial matter, the 
statement appears to be simply a recitation of the appellee’s argument as to whether pre-petition per diem claims 
were required to be paid immediately at the outset of the reorganization.  In any event, the Court did not mention 
“six-month” claims nor did it cite the section of the Bankruptcy Act authorizing six-month claims.  Moreover, 
whatever doubt may have existed on this point was completely dispelled by the First Circuit’s subsequent opinion in 
In re Boston & Maine Corp., 634 F. 2d 1359 (1st Cir. 1980), as discussed infia.  
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2. Boston & Maine II 

What the Trustee apparently has missed is that the same per diem claims that were 

involved in Boston & Maine I were again before the First Circuit in In re Boston & Maine Corp., 

634 F. 2d 1359 (1st Cir. 1980) cert. denied, 450 U.S. 982, 101 S. Ct. 1518, 67 L. Ed. 2d 817 

(1981) (“Boston & Maine II”).  In that case, the interlining railroads, having lost the right to 

immediate payment of their per diem claims at the outset of the reorganization, sought 

recognition of their claims as priority claims in Boston & Maine’s plan of reorganization.  The 

district court determined that their per diem claims were not entitled to priority and the 

interlining railroads appealed that decision. 

On appeal, the interlining railroads argued first that all of the unpaid per diem charges 

that had accumulated since 1953 were entitled to priority because the Interstate Commerce Act 

required them to interline freight with the Boston & Maine, and the refusal to accord priority 

status to their claims would deny them just and reasonable compensation for the compelled loan 

of freight cars to the debtor.  Id. at 1362.  The First Circuit found that this was essentially the 

same argument made by the interlining railroads in Boston & Maine I and rejected it.  Id. at 1362 

– 1363.  The Court also considered whether the refusal to accord priority to the per diem claims 

of the interlining railroads amounted to an unconstitutional taking of their property and held that 

there was no violation of their constitutional rights.  Id. at 1363-1365.   

The Court then turned to the second argument raised by the interlining railroads -- which 

had not been at issue in Boston & Maine I -- that for purposes of establishing priorities in Boston 

& Maine’s plan of reorganization, per diem claims that had accrued within six months prior to 

the commencement of Boston & Maine’s reorganization case were entitled to be accorded 

priority status under the “Six Months Rule” that had been developed in federal railroad 
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receiverships and was recognized in section 77(b) of the Bankruptcy Act of 1898, 11 U.S.C. 

§ 205(b).  Id. at 1365-66.  Following a lengthy review of the relevant case law, the Court held 

that per diem claims, such as those asserted by the interlining railroads, were to be recognized as 

“six-month” claims entitled to priority status if such claim: 

… (1) … represents a current operating expense necessarily incurred, 
(2) was incurred within six months before the reorganization petition was 
filed, and (3) the goods or services were delivered in the expectation that 
they would be paid for out of current operating revenues of the railroad, 
and not in reliance on the road’s general credit …. 
 

Id. at 1378. 
 

 In so holding, the Court specifically singled out “interline claims” as the type of claim 

entitled to priority and explained the reason for granting priority to such claims: 

…[t]he depiction of the disastrous consequences of failing to pay labor 
claims – a work stoppage – or interline claims – a stoppage of traffic 
interchange – is directed to restricting the class of claims entitled to 
priority of payment to claims for those goods and services that are 
indispensable to the continued performance of the transportation service.  
The point is to single out the pre-receivership expenses the payment of 
which although it – prima facie – may stand on a different principle from 
that governing payment of administrative expenses, “may be brought 
within the principle of the latter by special circumstances.”  The test is not 
whether the claimant has the naked power to exert economic duress, but 
whether the expenses have the characteristics of those that the receiver 
pays from revenue as expenses of administration ... . 

Id. at 1377-78 (emphasis supplied, footnotes and citations omitted).   

 The Court also cited with approval several other cases which have recognized interline 

freight claims as quintessential examples of six-month claims.  See Southern Railway v. 

Flournoy, 301 F. 2d  847, 853-54 (4th Cir. 1962) (interline claims entitled to priority as six-

month claims); Finance Co. v. Charleston, 62 F. 205 (4th Cir. 1894) (same); In re Tennessee 

Central Ry., 316 F. Suppl. 1103 (M.D. Tenn 1970), vacated on other grounds, 463 F. 2d 73 (6th 

Cir. 1972), cert. denied, 409 U.S. 893, 93 S. Ct. 119, 93 S. Ct. 122, 93 S. Ct. 123, 93 S. Ct. 126, 
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34 L. Ed. 2d 150 (1972) (same).  Following the First Circuit’s decision in Boston & Maine II, the 

district court, on remand, confirmed Boston & Maine’s amended plan of reorganization which 

recognized the interlining railroads’ per diem claims as priority “six-month” claims and 

specifically provided that such claims would be paid in full in cash on the plan’s consummation 

date.  In re Boston & Maine Corp., 46 B.R. 930, 956 (Bankr. D. Mass. 1983). 

In light of the foregoing, there is simply no room for serious debate on this issue.  The 

Trustee’s contention in this case that interline freight claims of the type asserted by the MN/NB 

Railways are not entitled to 1171(b) priority status as a matter of law is clearly wrong.  The law 

in this Circuit is precisely the opposite. 5   

B. The MN/NB Railways Provided Services to the Debtor with the Expectation 
That They Would be Paid Out of Current Operating Revenues 

The Trustee also maintains that the claims asserted by the MN/NB Railways are not 

entitled to be treated as priority claims under section 1171(b) because in furnishing services to 

the Debtor, the MN/NB Railways relied upon the Debtor’s general credit rather than with the 

expectation that they would be paid out of current operating revenue.  See Trustee’s Objection at 

pp. 10-11.  The basis for the Trustee’s contention rests on two separate grounds.  The Trustee 

contends that MN/NB Railways’ decision not to participate in the Interline Settlement System 

(the “ISS”), but instead to settle their accounts payables and receivables directly with MMA, 

demonstrates that they were relying upon MMA’s general credit as the source of repayment.  See 

Trustee’s Objection at pp. 3, ¶ 8 and 10-11, ¶ 29.  In addition, the Trustee argues that the 

MN/NB Railways could not have been relying upon MMA’s current operating revenue as the 

                                          
5 The Trustee also cites in support of his position In re McLean Indust., Inc., 103 B.R. 424 (Bankr. S.D.N.Y. 1989) 
which he contends declined to extend priority to prepetition interline rail balances.  See  Trustee’s Objection at pp. 8, 
¶ 24 and 10, ¶ 27.  The fact is, however, that case did not involve interline rail balances, the debtor in the McLean 
case was a steamship company, not a railroad, and thus section 1171(b) did not apply.  The case simply stands for 
the unremarkable proposition that the “six-month rule” of priority does not apply in a non-railroad chapter 11 case. 
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source of payment because MMA’s accounts receivable were subject to a perfected security 

interest held by Wheeling & Lake Erie Railway Company (“Wheeling”) as security for a $6 

million revolving line of credit.  Trustee’s Objection at pp. 3-4, ¶¶ 9-10 and 11, ¶ 29.  Once 

again, the Trustee is wrong on both points. 

1. The Evidence Establishes that the MN/NB Railways Provided Services to the 
Debtor with the Understanding that They Would Be Paid Out of Current 
Operating Revenue 

 
 The Trustee argues that the MN/NB Railways’ decision not to participate in the ISS, but 

instead “to settle their accounts payable and receivable directly with MMA … is emblematic of 

the MN/ NB Railways’ reliance on MMA’s credit.”  See Trustee’s Objection at p. 10-11, ¶ 29 

and Declaration of Fred C. Caruso in Support of Confirmation of Trustee’s Revised First 

Amended Plan of Liquidation Dated July 15, 2015 [D.E. 1688] (the “Caruso Declaration”) at 

p. 5, ¶ 17.  Why that is the case is not explained but conclusory statements, such as those in the 

Trustee’s Objection and the Caruso Declaration, without factual foundation, are not evidence.  

As the Trustee concedes in his Objection, he has the burden of presenting sufficient evidence to 

negate the prima facie validity of MN/NB Railways’ claims.  See  Trustee’s Objection at p. 8, 

¶ 22 and the cases cited therein.  The Trustee has provided no such evidence because none exists. 

 The decision of the MN/NB Railways not to participate in the ISS is of absolutely no 

consequence to the issues before this Court.  The MN/NB Railways chose not to participate 

because they lacked the resources to take on the responsibilities of a “billing” railroad as 

required by the ISS.6  See Declaration of Karl Hansen, attached as Exhibit A (the “Hansen 

                                          
6 Railroads participating in the ISS that originate traffic are known as "billing" railroads and invoice the customer for 
all freight charges from the point of origin to the point of destination, even if the shipment is interchanged with other 
railroads along the route.  The customer is responsible for paying the billing railroad the entire invoice, and the 
billing railroad is responsible for paying the other railroads involved in the shipment  their share of the proceeds 
representing the freight charges earned by them.  Hansen Decl., ¶ 4. 
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Decl.”), ¶ 6.  The decision had nothing to do with the general credit-worthiness of MMA. 

Id., ¶ 6.  

 What is of consequence to the issues before this Court is the evidence regarding the 

business relationship between the MN/NB Railways and MMA.  That evidence will show that 

the relationship was designed from the outset with the purpose to avoid credit risk.  The business 

relationship between the MN/NB Railways and MMA began in January of 2003 following 

MMA’s acquisition out of bankruptcy of certain assets of the Bangor and Aroostook Railroad 

Company (“BAR”) and Canadian American Railroad (“CDAC”).  Hansen Decl., ¶ 7.  Given the 

troubled history of the rail operations conducted by BAR and CDAC, the MN/NB Railways were 

determined to avoid taking on credit risk with MMA.  To that end, the MN/NB Railways, 

together with certain of their affiliated paper companies which were among MMA’s largest 

customers (the “Irving Paper Companies”), agreed with MMA on a process to settle their 

respective accounts receivable and accounts payable by concurrently exchanging payments 

through wire transfers.  Included in this “payment swap” process were (i) accounts payable owed 

to MMA by the Irving Paper Companies for freight services provided by MMA to the Irving 

Paper Companies, (ii) accounts payable owed to MMA by NBSR and MNR for interline freight 

and other services provided by MMA, and (iii) accounts receivable owed by MMA to NBSR and 

MNR for interline freight and other services provided by NBSR and MNR.  Pursuant to the 

understanding among these parties, several times each month the parties would determine, based 

upon the payment terms in effect between them, the amounts due from the MN/NB Railways and 

the Irving Paper Companies to MMA, and the amounts due from MMA to the MN/NB Railways, 

and then exchange payments in the agreed upon amounts.  Pursuant to this arrangement, cash 

received by MMA from the Irving Paper Companies was used to pay amounts owed by MMA to 
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the MN/NB Railways.  In essence, MMA and the MN/NB Railways created as between 

themselves the same “credit-risk-mitigating” arrangement that the ISS provides to railroads that 

participate in that system.  Hansen Decl., ¶ 7. 

 The payment swap process worked reasonably well until the volume of MMA’s crude oil 

shipments interchanged with NBSR for delivery to refineries in New Brunswick, Canada began 

to increase significantly in 2012.  Hansen Decl., ¶ 8.  Payment for the oil shipments was 

processed through the ISS, and MMA did not receive payment until 45 to 60 days following the 

shipment.  Under the terms of payment in effect with NBSR, MMA was obligated, however, to 

pay NBSR its share of the freight charges for oil shipments within 33 days of shipment.  In order 

to address this situation, MMA proposed and NBSR agreed, in July of 2012, that payment of 

NBSR’s share of freight charges earned in connection with oil shipments would be made by 

MMA upon MMA’s receipt of payment from the ISS, and in no event later than five days 

thereafter.  NBSR provided interline freight services in connection with the oil shipments in 

reliance upon MMA’s agreement that it would promptly remit to NBSR its share of the freight 

charges upon MMA’s receipt of payment from the ISS.  Hansen Decl., ¶ 8.  Of the total amount 

of NBSR’s claim against MMA as set forth in its Proof of Claim, $1,561,623.14 is owed for 

freight services provided to MMA in connection with oil shipments made within six months 

prior to the commencement of MMA’s bankruptcy.  Id., ¶ 8. 

 The evidence is clear.  The business relationship between the MN/NB Railways and 

MMA was designed from the outset to avoid credit risk.  The MN/NB Railways provided 

services to MMA with the expectation that payment of amounts owed to the MN/NB Railways 

by MMA would be made from current operating revenue of MMA, either through payments 

received by MMA from the ISS or through the payment swap process implemented by the 

Case 13-10670    Doc 1855    Filed 11/12/15    Entered 11/12/15 13:42:18    Desc Main
 Document      Page 11 of 46



 

{W5204474.1} 12 
 

parties.  The MN/NB Railways’ claims clearly satisfy the requirements for treatment as six 

month claims and are entitled to priority status under section 1171(b) of the Bankruptcy Code. 

2. Wheeling’s Security Interest Had No Bearing on the Business Relationship 
Between the MN/NB Railways and MMA 

 
 The Trustee also argues that “[t]he MN/NB Railways could not possibly have been 

looking to the Debtor’s operating revenues for payment; those revenues paid down Wheeling’s 

line, permitting further advances of credit, which were in turn secured by future accounts and 

their proceeds.”  Trustee’s Objection at p.11, ¶ 29 (emphasis supplied).  In short, according to the 

Trustee, the sole means for repayment of amounts owed to the MN/NB Railways were advances 

made by Wheeling under the $6 million line of credit, rather than MMA’s collection of 

receivables.  See Trustee’s Objection at p. 4, ¶ 10. 

 The only “evidence” offered by the Trustee to support this contention is the Caruso 

Declaration. The Caruso Declaration, however, provides no such evidentiary support.  Nowhere 

in his Declaration does Mr. Caruso assert that all accounts receivable collected by MMA were 

remitted to Wheeling to pay down the line of credit.  He could hardly do so because the facts 

establish that such was not the case.  The Statement of Financial Affairs filed by the debtor in 

this case shows that from January 1, 2013 through July 31, 2013, MMA’s revenue was 

$21,380,301.  See Statement of Financial Affairs  [D.E. 216], attached as Exhibit B.  During that 

same period, as reflected on the ledger sheet attached as Exhibit C, MMA made loan payments to 

Wheeling totaling only $1,450,000 and received advances from Wheeling of only $1,450,000.   

 Clearly, MMA retained total dominion and control over its accounts receivable and used 

the proceeds to satisfy its obligations to those who provided it with goods and services.  The fact 

that Wheeling held a security interest in the Debtor’s accounts receivable had no bearing on the 

business relationship between the MN/NB Railways and MMA.  Based on that relationship, and 
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the understanding reached among the parties, it is beyond dispute that the MN/NB Railways 

provided services to MMA with the expectation that payment of amounts owed for such services 

would be made from current operating revenue of MMA.  

CONCLUSION 

 The Trustee’s objections to the claims of the MN/NB Railways are without merit.  

Interline freight claims like those asserted by NBSR and MNR are quintessential examples of the 

types of claims that qualify as “six-month” claims, and have been recognized as such by the First 

Circuit.  Moreover, the evidence clearly establishes that the MN/NB Railways provided services 

to MMA with the expectation that payment would be made from current operating revenue, 

rather than in reliance on MMA’s general credit-worthiness.  The Trustee’s Objection to the 

claims of the MN/NB Railways should be overruled and an order should be entered allowing the 

claims in full.7 

  

                                          
7 As required by D. Me. LBR 9013-1(f), attached as Exhibit D and incorporated herein are the respective admissions 
and denials of the MN/NB Railways to each allegation in the Objection. 
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Dated: November 12, 2015 
 
 

Respectfully submitted, 
 
Alan R. Lepene (OH 0023276) 
THOMPSON HINE LLP 
3900 Key Center 
127 Public Square 
Cleveland, Ohio 44114-1291 
(216) 566-5500  
(216) 566-5800 (Fax) 
Alan.Lepene@ThompsonHine.com 
 
AND 
 
/s/ Keith J. Cunningham_____ 
Keith J. Cunningham 
PIERCE ATWOOD LLP 
Merrill’s Wharf 
254 Commercial Street 
Portland, ME  04101 
(207) 791-1100  
(207) 791-1350 (Fax) 
kcunningham@pierceatwood.com 
 
 
Attorneys for New Brunswick Southern 
Railway Company Limited and Maine 
Northern Railway Company 

  
 

11933626.1 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF MAINE 

 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 
 Debtor. 

) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 13-10670 
 
 
 

 
CERTIFICATE OF SERVICE 

I, Michelle S. Pottle, an employee of Pierce Atwood LLP, being over the age of 18, 

hereby certify that on the date set forth below I caused a copy of the Response of New 

Brunswick Southern Railway Company Limited and Maine Northern Railway Company to 

Trustee’s Objection to Proofs of Claim, to be served upon the parties indicated on the service list 

attached hereto in the manner described on said service list. 

Dated: Portland, Maine 
 November 12, 2015    /s/ Michelle S. Pottle     

Michelle S. Pottle 
Senior Paralegal 
Pierce Atwood LLP 
254 Commercial Street 
Portland, ME 04101 
(207) 791-1262 (Phone) 
(207) 791-1350 (Fax) 
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SERVICE LIST 
Chapter 11 Case No. 13-10670 

 

ELECTRONIC MAIL NOTICE LIST – SERVED ELECTRONICALLY BY THE 
COURT’S ECF SYSTEM: 

 D. Sam Anderson     sanderson@bernsteinshur.com, 
acummings@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@bernsteinshur.com
;kbigelow@bernsteinshur.com 

 Darcie P.L. Beaudin     dbeaudin@sta-law.com, jlhommedieu@sta-
law.com;mleblond@sta-law.com 

 Fred W. Bopp III,     fbopp@perkinsthompson.com, 
lweliver@perkinsthompson.com;sdoil@perkinsthompson.com;mnelson@perkinsthomps
on.com 

 Aaron P. Burns     aburns@pearcedow.com, 
rpearce@pearcedow.com;katwood@pearcedow.com 

 Richard Paul Campbell     rpcampbell@campbell-trial-lawyers.com, 
mmichitson@campbell-trial-lawyers.com 

 Roger A. Clement, Jr.     rclement@verrilldana.com, 
nhull@verrilldana.com;bankr@verrilldana.com 

 Daniel C. Cohn     dcohn@murthalaw.com 
 Steven E. Cope     scope@copelegal.com, 

copefilings@copelegal.com;copefilings@gmail.com;copefilings@ecf.inforuptcy.com 
 Maire Bridin Corcoran Ragozzine     acummings@bernsteinshur.com 
 Kevin J. Crosman     kevin.crosman@maine.gov 
 Keith J. Cunningham     kcunningham@pierceatwood.com, 

mpottle@pierceatwood.com;rkelley@pierceatwood.com 
 Debra A. Dandeneau     debra.dandeneau@weil.com, 

elizabeth.hendee@weil.com;jessica.diab@weil.com;Blaire.Cahn@weil.com 
 Roma N. Desai     rdesai@bernsteinshur.com, 

acummings@bernsteinshur.com;kquirk@bernsteinshur.com;astewart@bernsteinshur.com 
 Joshua R. Dow     jdow@pearcedow.com, 

rpearce@pearcedow.com;katwood@pearcedow.com 
 Allison A. Economy     aeconomy@rudmanwinchell.com, 

jphair@rudmanwinchell.com;cderrah@rudmanwinchell.com 
 John Eggum     jeggum@fgppr.com, rramirez@fgppr.com 
 Daniel R. Felkel     dfelkel@troubhheisler.com 
 Jeremy R. Fischer     jfischer@dwmlaw.com, 

hwhite@dwmlaw.com;astead@dwmlaw.com 
 Isaiah A. Fishman     ifishman@krasnowsaunders.com 
 Peter J. Flowers     pjf@meyers-flowers.com 
 Kelley J. Friedman     kfriedman@jandflaw.com, ppope@jandflaw.com 
 Taruna Garg     tgarg@murthalaw.com, kpatten@murthalaw.com 
 Jay S. Geller     jgeller@jaysgellerlaw.com 
 Craig Goldblatt     craig.goldblatt@wilmerhale.com 
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 Frank J. Guadagnino     fguadagnino@clarkhillthorpreed.com, aporter@clarkhill.com 
 Susan N.K. Gummow     sgummow@fgppr.com, rmurphy@fgppr.com 
 Regan M. Haines     rhaines@curtisthaxter.com, jwashburn@curtisthaxter.com 
 Andrew Helman     ahelman@mcm-law.com, bankruptcy@mcm-law.com 
 Paul Joseph Hemming     phemming@briggs.com, pkringen@briggs.com 
 Brian T. Henebry     bhenebry@carmodylaw.com 
 Bruce B. Hochman     bhochman@eatonpeabody.com, 

dgerry@eatonpeabody.com;dcroizier@eatonpeabody.com 
 Seth S. Holbrook     holbrook_murphy@msn.com 
 Nathaniel R. Hull     nhull@verrilldana.com, bankr@verrilldana.com 
 David C. Johnson     bankruptcy@mcm-law.com, djohnson@mcm-law.com 
 Jordan M. Kaplan     jkaplan@zwerdling.com, mwolly@zwerdling.com 
 Robert J. Keach     rkeach@bernsteinshur.com, 

acummings@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@bernsteinshur.com 
 Curtis E. Kimball     ckimball@rudman-winchell.com, jphair@rudman-

winchell.com;cderrah@rudmanwinchell.com 
 George W. Kurr     gwkurr@grossminsky.com, 

tmseymour@grossminsky.com;kclove@grossminsky.com 
 Alan R. Lepene     Alan.Lepene@ThompsonHine.com 
 Matthew E. Linder     mlinder@sidley.com, 

efilingnotice@sidley.com;tlabuda@sidley.com;jsteen@sidley.com;roberto-vidal-sidley-
austin-4974@ecf.pacerpro.com 

 Edward MacColl     emaccoll@thomport.com, 
bbowman@thomport.com;eakers@thomport.com 

 Anthony J. Manhart     amanhart@preti.com, 
dshigo@preti.com;ashub@preti.com;rgreen@preti.com 

 Benjamin E. Marcus     bmarcus@dwmlaw.com, 
hwhite@dwmlaw.com;dsoucy@dwmlaw.com 

 George J. Marcus     bankruptcy@mcm-law.com 
 Michael K. Martin     mmartin@pmhlegal.com, 

bkeith@pmhlegal.com,kwatson@pmhlegal.com 
 Patrick C. Maxcy     patrick.maxcy@dentons.com, 

alan.gilbert@dentons.com,ndil_ecf@dentons.com 
 John R McDonald     jmcdonald@briggs.com, mjacobson@briggs.com 
 Paul McDonald     pmcdonald@bernsteinshur.com, 

jsmith@bernsteinshur.com;astewart@bernsteinshur.com 
 Timothy J. McKeon     tmckeon@bernsteinshur.com, 

kquirk@bernsteinshur.com;astewart@bernsteinshur.com;kbigelow@bernsteinshur.com 
 James F. Molleur     jim@molleurlaw.com, 

all@molleurlaw.com;tanya@molleurlaw.com;jen@molleurlaw.com;barry@molleurlaw.c
om;kati@molleurlaw.com;martine@molleurlaw.com;andy@molleurlaw.com;molleurlaw
419@gmail.com;Carissa@molleurlaw.com 

 Ronald Stephen Louis Molteni     moltenir@stb.dot.gov 
 Frederick C. Moore     frederick.moore@libertymutual.com, 

tammy.chianese@libertymutual.com 

Case 13-10670    Doc 1855-1    Filed 11/12/15    Entered 11/12/15 13:42:18    Desc
 Certificate of Service     Page 3 of 12



 

{W5204524.1} 4

 Dennis L. Morgan     dmorgan@coopercargillchant.com, 
hplourde@coopercargillchant.com 

 Stephen G. Morrell     stephen.g.morrell@usdoj.gov 
 Kameron W. Murphy     kmurphy@tuethkeeney.com, gcasey@tuethkeeney.com 
 Timothy H. Norton     tnorton@krz.com, mhansen@krz.com 
 Office of U.S. Trustee     ustpregion01.po.ecf@usdoj.gov 
 Richard P. Olson     rolson@perkinsolson.com, 

jmoran@perkinsolson.com;lkubiak@perkinsolson.com 
 Adam Paul     adam.paul@kirkland.com 
 Jeffrey T. Piampiano     jpiampiano@dwmlaw.com, 

hwhite@dwmlaw.com;astead@dwmlaw.com 
 Jennifer H. Pincus     Jennifer.H.Pincus@usdoj.gov 
 William C. Price     wprice@clarkhill.com, aporter@clarkhill.com 
 Tracie J. Renfroe     trenfroe@kslaw.com 
 Adam J. Shub     ashub@preti.com, lcopeland@preti.com;amanhart@preti.com 
 Richard Silver     rsilver@lanhamblackwell.com, 

tleclair@lanhamblackwell.com;gronco@lanhamblackwell.com;richard.silver.53@gmail.c
om 

 Elizabeth L. Slaby     bslaby@clarkhill.com, aporter@clarkhill.com 
 F. Bruce Sleeper     bankruptcy@jbgh.com 
 Renee D. Smith     renee.smith@kirkland.com, 

bofosu@kirkland.com;molly.boyd@kirkland.com;garrett.fox@kirkland.com;abigail.pund
@kirkland.com 

 Jeffrey D. Sternklar     jeffrey@sternklarlaw.com, jdsternklar@yahoo.com 
 Timothy R. Thornton     pvolk@briggs.com 
 Mitchell A. Toups     matoups@wgttlaw.com, jgordon@wgttlaw.com 
 Matthew Jordan Troy     matthew.Troy@usdoj.gov 
 Jason C. Webster     jwebster@thewebsterlawfirm.com, 

hvicknair@thewebsterlawfirm.com 
 William H. Welte     wwelte@weltelaw.com 
 Elizabeth J. Wyman     liz.wyman@maine.gov, eve.fitzgerald@maine.gov 
 Lindsay K. Zahradka     lzahradka@bernsteinshur.com, 

acummings@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@bernsteinshur.com 
  

SERVED VIA FIRST CLASS MAIL, POSTAGE PREPAID: 
 
Wystan M. Ackerman 
Robinson & Cole LLP 
280 Trumbull STreet  
Hartford, CT 06103 
 
Omar J. Alaniz 
Baker Botts 
2001 Ross Avenue  
Dallas, TX 75201 
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Daniel Aube 
308 St-Lambert Street  
Sherbrooke, QU J1C0N9 
 
Joseph M Bethony 
Gross, Minsky & Mogul, P.A. 
23 Water Street, Suite 400  
PO Box 917 
Bangor, ME 04402-0917 
 
Sarah R. Borders 
King & Spalding LLP 
1180 Peachtree Street, NE  
Atlanta, GA 30309 
 
Steven J. Boyajian 
Robinson & Cole LLP 
One Financial Plaza, Suite 1430  
Providence, RI 02903 
 
Allison M. Brown 
Weil, Gotshal & Manges LLP 
301 Carnegie Center, Suite 303  
Princeton, NJ 08540 
 
Craig D. Brown 
Meyers & Flowers, LLC 
3 North Second Street, Suite 300  
St. Charles, IL 60174 
 
Blaire Cahn 
Weil, Gotshal & Manges, LLP 
767 Fifth Avenue  
New York, NY 10153 
 
Clean Harbors 
42 Lonwater Dr.  
Norwell, MA 02061 
 
Maureen Daneby Cox 
Carmody Torrance Sandak & Hennessey  
50 Leavenworth Street 
Waterbury, CT 06702 
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Stephen C. Currie 
17 Dodlin Road  
Enfield, ME 04493 
 
Timothy A. Davidson 
Andrews Kurth LP 
600 Travis St., Suite 4200  
Houston, TX 77002 
 
Luc A. Despins 
Paul Hastings, LLP 
75 East 55th Street  
New York, NY 10022 
 
Development Specialists, Inc. 
Fred Caruso 
Suite 2300  
70 West Madison Street 
Chicago, IL 60602 
 
Jeffrey C. Durant 
1029 Main Rd.  
Brownville, ME 04414 
 
Michael R. Enright 
Robinson & Cole, LLP  
280 Trumbull Street 
Hartford, CT 06103  
 
Randy L. Fairless 
Johanson & Fairless, LLC 
1456 First Colony Blvd.  
Sugar Land, TX 77479 
 
Benjamin I. Finestone 
Quinn Emanuel Urquhart & Sullivan, LLP 
51 Madison Avenue 22nd Floor  
New York, NY 10010 
 
Christopher Fong 
Paul Hastings LLP  
75 East 55th St. 
New York, NY 10022 
 
 

Case 13-10670    Doc 1855-1    Filed 11/12/15    Entered 11/12/15 13:42:18    Desc
 Certificate of Service     Page 6 of 12



 

{W5204524.1} 7

 
GNP Maine Holdings, LLC 
50 Main Street  
East Millinocket, ME 04430 
 
Jason R, Gagnon 
Carmody Torrance Sandak & Hennessey  
50 Leavenworth Street 
Waterbury, CT 06702 
 
Alan S. Gilbert 
Dentons US LLP 
233 South Wacker Drive, Suite 7800  
Chicago, IL 60606 
 
Stephen Edward Goldman 
Robinson & Cole LLP 
280 Trumbull STreet  
Hartford, CT 06103 
 
Marcia L. Goldstein 
Weil, Gotshal & Manges LLP 
767 Fifth Avenue  
New York, NY 10153 
 
Isley Markman Gostin 
WilmerHale 
1875 Pennsylvania Avenue, NW  
Washington, DC 20006 
 
Julie Alleen Hardin 
Reed Smith LLP 
811 Main Street, Suite 1700  
Houston, TX 77002 
 
Marcus A. Helt 
Gardere Wynne Sewell LLP  
1601 Elm St., Ste. 3000 
Dallas, TX 75201 
 
Eric M. Hocky 
Clark Hill Thorp Reed 
2005 Market Street  
Suite 1000 
Philadelphia, PA 19103 
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Terence M. Hynes 
Sidley Austin LLP  
1501 K. Street N.W. 
Washington, DC 20005 
 
Robert Jackstadt 
Tueth, Keeney, Cooper, Mohan & Jackstadt 
101 West Vandalia, Suite 210  
Edwardsville, IL 62025 
 
Robert J. Keach 
Bernstein Shur Sawyer & Nelson 
100 Middle Street  
P.O. Box 9729 
Portland, ME 04104 
 
Ji Eun Kim 
Paul Hastings, LLP 
75 East 55th Street  
New York, NY 10022 
 
Susheel Kirpalani 
Quinn Emmanuel Urquhart & Sullivan, LLP 
51 Madison Avenue 22nd Floor  
New York, NY 10010 
 
Bill Kroger 
Baker Botts 
910 Louisiana Street  
Houston, TX 77002 
 
Thomas A. Labuda 
Sidley Austin, LLP 
One South Dearborn  
Chicago, IL 60603 
 
Devon H. MacWilliam 
Partridge Snow & Hahn, LLP 
30 Federal Street  
Boston, MA 02110 
 
Arvin Maskin 
Weil, Gotshal & Manges LLP 
767 Fifth Avenue  
New York, NY 10153 
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Stefanie Wowchuck McDonald 
233 South Wacker Drive, Suite 7800  
Chicago, IL 60606 
 
William K. McKinley 
Troubh Heisler  
511 Congress Street 
PO Box 9711 
Portland, ME 04104-5011 
 
William R. Moorman 
Partridge Snow & Hahn LLP 
30 Federal Street  
Boston, MA 02110 
 
Victoria Morales 
Maine Department of Transportation  
16 State House Station 
Augusta, ME 04333 
 
Kyle J. Ortiz 
Paul Hastings LLP  
75 East 55th Street 
New York, NY 10022 
 
Christopher J. Panos 
Partridge Snow & Hahn 
30 Federal Street  
Boston, MA 02110 
 
Paul Hastings LLP 
75 East 55th St.  
New York, NY 10022 
 
Lazar Pol Raynal 
McDermott Will & Emery 
227 West Monroe Street, Suite 4700  
Chicago, IL 60607 
 
James K. Robertson, Jr. 
Carmody Torrance Sandak & Hennessey  
50 Leavenworth Street 
Waterbury, CT 06702 
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Mark F. Rosenberg 
Sullivan & Cromwell LLP 
125 Broad Street  
New York, NY 10004 
 
Joseph P. Rovira 
Andrews Kurth LP 
600 Travis St., Suite 4200  
Houston, TX 77002 
 
Dennis M. Ryan 
Faegre Baker Daniels LLP  
90 South 7th St Ste 2200 
Minneapolis, MN 55402-3901 
 
John L. Scott 
Reed Smith LLP 
599 Lexington Avenue  
New York, NY 10022 
 
Shaw Fishman Glantz & Towbin LLC 
321 N, Clark Street, Suite 800  
Chicago, IL 60654 
 
Michael Siedband 
Bernstein, Shur, Sawyer & Nelson, PA 
100 Middle Street  
P.O. Box 9729 
Portland, ME 04104 
 
Sierra Liquidity Fund, LLC 
19772 MacArthur Blvd. # 200  
Irvine, CA 92612 
 
Jeffrey C. Steen 
Sidley Austin LLP  
One South Dearborn 
Chicago, IL 60603 
 
Virginia Strasser 
Surface Transportation Board 
395 E Street, S.W.  
Washington, DC 20423 
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Diane P. Sullivan 
Weil, Gotshal & Manges LLP 
301 Carnegie Center, Suite 303  
Princeton, NJ 08540 
 
Robert D. Thomas 
49 Park Street  
Dexter, ME 04930 
 
Deborah L. Thorne 
Barnes & Thornburg LLP  
1 North Wacker Drive, Suite 4400 
Chicago, IL 60606 
 
Verrill & Dana, LLP 
One Portland Square  
P.O. Box 586 
Portland, ME 04112-0586 
 
Victoria Vron 
Weil, Gotshal & Manges LLP 
767 Fifth Avenue  
New York, NY 10153 
 
Stephen Wald 
Partridge Snow & Hahn, LLP 
30 Federal Street  
Boston, MA 02110 
 
Elizabeth S. Whyman 
Murtha Cullina LLP 
99 High Street  
Boston, MA 02110 
 
Frederick J. Williams 
74 Bellevue Street  
Compton, QU J0B 1L0 
 
Michael S. Wolly 
Zwerdling, Paul, Kahn & Wolly, PC 
1025 Connecticut Ave., N.W  
Washington, DC 20036 
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Mark W. Zimmerman 
Clausen Miller PC 
10 South LaSalle Street  
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