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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF MAINE 

 
) 

In re:       ) 
)  Chapter 11 

MONTREAL, MAINE & ATLANTIC )  No. 13-10670 
RAILWAY, LTD.,    ) 
Debtor.      ) 

)   
____________________________________) 
       
 
RESPONSE TO TRUSTEE’S AMENDED OBJECTION TO PROOF OF CLAIM FILED 
BY FRED’S PLUMBING AND HEATING, INC. ON THE BASIS THAT CERTAIN OF 

THE AMOUNTS ASSERTED IN SUCH CLAIM ARE UNENFORCEABLE UNDER THE 
BANKRUPTCY CODE 

 
 

NOW COMES, Fred’s Plumbing & Heating, Inc., by and through Counsel and for its 

Response to the Trustee’s Amended Objection to Certain Proofs of Claim, states as follows: 

1. On March 18, 2014 Fred’s Plumbing and Heating, Inc. (“Freds”) filed a proof of claim in 

this case.  Claim No. 44-1. The Bar Date Order set June 13, 2014 as the deadline to file 

proofs of claim. 

2. The Claim was filed on Official Bankruptcy Form No. 10 in the amount of $79,449.60 

which included a statement from Fred’s relating to the balance claimed in said Proof of 

Claim. 

3. Subsequently on August 6, 2015, Trustee Robert J. Keach as Chapter 11 Trustee filed an 

Adversary Proceeding case number 15-01018, seeking demand of $82,000.00 from 

Fred’s Plumbing & Heating, Inc. for payments relating to Claim No. 44-1. 

4. As part of the Adversary proceeding, the Trustee was in possession of the records relating 

to the above referenced claim as this was directly related to the Adversary proceeding. 

Case 13-10670    Doc 2160    Filed 04/25/16    Entered 04/25/16 15:14:57    Desc Main
 Document      Page 1 of 5



Response of Fred’s Plumbing & Heating, Inc. Page 2 
 

5. On November 30, 2015 a settlement agreement was made in the aforementioned 

Adversary Proceeding wherein Fred’s Plumbing & Heating, Inc. maintained its rights to 

Claim No. 44-1 filed the Court’s Claim Register.   

6. On February 17, 2016 the Chapter 11 Trustee filed a “Trustee’s First Omnibus Objection 

to Certain Claims…” including Fred’s Plumbing & Heating, Inc.  Reason for objection 

was no supporting documentation filed with claim.   

7. This Objection is not well founded as Fred’s supplied supporting documentation at the 

time the claim was filed as well as further detailed supporting information through the 

adversary proceeding referenced above. 

8. Previously the supporting documentation was provided to the Trustee and subsequently 

the Trustee withdrew his Objection. 

9. Then shortly after the withdrawal of his first Objection the Trustee has not filed an 

Amended Objection to Fred’s Proof of Claim, Claim 44. 

10. As previously stated, all supporting documentation that is available supporting Fred’s 

Claim 44 has previously been supplied to the Trustee. 

11. The Trustee has requested further supporting documentation however no additional 

records are available beyond what was supplied. 

12. On July 23, 2014, Fred’s Energy’s offices in Derby, Vermont was struck by lightning 

during a thunder storm resulting in a both Vermont and Canadian fire crews responding 

to the fire. The fire caused extensive damage to the offices of Fred’s Energy resulting in 

the destruction of Fred’s Energy’s paper records, including but not limited to the delivery 

tickets invoices for products delivered to MMAR. (See Affidavit of Angel Graves 

attached hereto as Exhibit 1) (See news report from Newport Dispatch from July 23, 
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2014 attached as Exhibit 2). 

13. The Trustee further claims in para 13 of his Amended Objection that three specific 

invoices are not supported. Fred’s has provided the invoices to the Trustee showing the 

relevant information relating to the delivery of High Sulfur Diesel to MMAR at the 

MMAR rail facility at South Yard Road, Newport Vermont. 

14. As noted above, the paper records of these deliveries were lost as a result of the fire that 

destroyed Fred’s offices.  The Trustee was so advised of this which presumably resulted 

in the filing of their renewed objection. 

15. Attached to this pleading are electronic copies of the invoices in dispute along with an 

accompanying affidavit from the Office Manager at Fred’s. (See Affidavits of Angel 

Graves attached hereto as Exhibits 1, 3 & 4) 

16. Because of the fire, the delivery tickets generated as a result of the delivery of fuel as it 

relates to the “Disputed Amounts” were lost.  Ms. Graves however was able to review the 

electronic records of Fred’s and confirm that deliveries were requested on the occasions 

listed as disputed, that deliveries were assigned to drivers, that drivers for Fred’s made 

the deliveries requested and the MMAR was subsequently billed for said deliveries in the 

normal and ordinary course of business. (See Exhibits 1, 3 & 4) 

17. Therefore, pursuant to section 502 of the Bankruptcy Code, Bankruptcy Rule 3007 and 

Local Rule 3007-1, the Trustee’s request for relief should be denied as Fred’s did comply 

with and supply all available supporting documentation to the Trustee. 

18. The Trustee here is seeking a potential windfall in the denial of Claim 44 due to the 

misfortune of Fred’s suffering a fire and losing the paper records maintained at it’s 

business.  
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19. Fred’s has supplied ample evidence of its claim and its right to repayment under State 

law. Further, the sworn affidavits and electronic records would be more than sufficient to 

prove its right to repayment under applicable law. See In re Taylor, 289 B.R. 379, 383 

(Bankr. N. D. Ind. 2003) 

20. Further, the Trustee has given no basis to not rely on the evidence and representations 

supplied. The Trustee has reviewed the Debtor’s financial records very thoroughly 

looking for every possible payment that can be challenged as a potential preference 

payment so is well aware of the business relationship between MMAR and Fred’s. 

21. The Trustee has no basis to contest the Proof of Claim other than the Trustee was 

subsequently made aware that paper records of three deliveries are not available to 

supplement a claim due to a catastrophic fire. 

WHEREFORE, Creditor, Fred’s Plumbing & Heating, Inc. having satisfied the 

supporting documentation requisite request that this Honorable Court deny the Chapter 11 

Trustee’s Amended Objection in regards to Fred’s Plumbing & Heating, Inc., Claim 44 and for 

such other and further relief this honorable Court may deem just and fair. 

 
Respectfully submitted, 
Fred’s Plumbing & Heating, Inc. 
By its attorneys, 

 
Dated: 04/25/2016           /s/ Dennis L. Morgan                                    

Dennis L. Morgan, Esq.(BNH 06138) 
Cooper Cargill Chant, P.A. 
2935 White Mountain Highway 
North Conway, NH 03860 
(603) 356-5439 
dmorgan@coopercargillchant.com 
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UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF MAINE 
 

) 
In re:       ) 

)  Chapter 11 
MONTREAL, MAINE & ATLANTIC )  No. 13-110670 
RAILWAY, LTD.,    ) 
Debtor.      ) 

)   
____________________________________) 
 
 
 
 CERTIFICATE OF SERVICE 
 

I hereby certify that copies of this Answer were served electronically on Sam Anderson, 
counsel for Robert J. Keach, Chapter 11 Trustee of Montreal, Maine & Atlantic Railway, Ltd., 
100 Middle Street, PO Box 9729, Portland, ME 04104-5029 and at 
tmckeon@bernsteinshur.com. 
 
 
04/25/2016      /s/ Dennis L. Morgan                                    
Date Dennis L. Morgan 
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