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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

In re:

Bk. No. 13-10670
MONTREAL MAINE & ATLANTIC Chapter 11
RAILWAY, LTD.

Debtor.

CHAPTER 11 TRUSTEE’S REPORT ON CCAA PROCEEDINGS

Robert J. Keach, the chapter 11 trustee in the above-captioned case of Montreal Maine &
Atlantic Railway, Ltd., files this report, pursuant to the Cross-Border Insolvency Protocol
adopted by this Court, regarding certain filings in the Companies’ Creditors Arrangement Act

case (the “Canadian Case”) of Montreal Maine & Atlantic Canada Co. (“MMAC”) currently

pending in the Superior Court of Canada, District of Saint-Francois (the “Canadian Court”).

1. On or about July 29, 2014, the United States of America, through the Department
of Transportation, Federal Railroad Administration (the “FRA”) submitted its Motion for an
Order Setting a Joint Hearing on its Motion for an Order (1) Determining the Allocation of the
Purchase Price for Debtor’s Assets and (2) Enforcing Order Approving Carve-Out (the “Motion

for Joint Hearing”) [D.E. 1061]. On or about August 14, 2014, this Court entered an order

denying the relief sought in the Motion for Joint Hearing (the “Order”). As set forth in the
Order, at the hearing scheduled for August 19, 2014, the Court will consider, inter alia, whether
a request for a joint hearing has been made to the Canadian Court.

2. Attached hereto as Exhibit A is a true and correct copy of an unofficial

translation of the Motion of the Attorney General of Quebec for a Joint Hearing on the Motion
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for an Order Determining the Allocation of the Purchase Price filed in the Canadian Case on or
about August 12, 2014.

3. Additionally, attached hereto as Exhibit B is a true and correct copy of an
unofficial translation of the Motion of the Attorney General of Quebec for an Order Determining
the Allocation of the Purchase Price of the Assets of the Debtor in Canada filed in the Canadian

Case on or about August 11, 2014,

Dated: August 15, 2014 ROBERT J. KEACH,
CHAPTER 11 TRUSTEE OF MONTREAL
MAINE & ATLANTIC RAILWAY, LTD.

By his attorneys:

[s/ Michael Fagone

Michael Fagone, Esq.

Timothy J. McKeon, Esq.
BERNSTEIN, SHUR, SAWYER & NELSON, P.A.
100 Middle Street

P.O. Box 9729

Portland, ME 04104

Telephone: (207) 774-1200
Facsimile: (207) 774-1127

E-mail: mfagone@bernsteinshur.com
E-mail: tmckeon@bernsteinshur.com




Case 13-10670 Doc 1080 Filed 08/15/14 Entered 08/15/14 16:06:17 Desc Main
Document Page 1of 11

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

Inre:

Bk. No. 13-10670
MONTREAL MAINE & ATLANTIC Chapter 11
RAILWAY, LTD.

Debtor.

CERTIFICATE OF SERVICE

I, Karla M. Quirk, being over the age of eighteen and an attorney at Bernstein, Shur,
Sawyer & Nelson, P.A. in Portland, Maine, hereby certify that, on August 15, 2014, | filed the
Chapter 11 Trustee’s Report on CCAA Proceedings, along with Exhibit A and Exhibit B via the
Court’s CM/ECF electronic filing system. Parties who were served via CM/ECF and Electronic

Mail are listed on the attached Service List.

Dated: August 15, 2014 /s/ Karla M. Quirk
Karla M. Quirk

BERNSTEIN, SHUR, SAWYER & NELSON
100 Middle Street

P.O. Box 9729

Portland, ME 04104-5029

(207) 774-1200
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SERVICE LIST

Served via CM/ECF:

D. Sam Anderson, Esqg. on behalf of Attorney Bernstein, Shur, Sawyer & Nelson
sanderson@bernsteinshur.com,

acummings@bernsteinshur.com;sspizuoco@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@ber

nsteinshur.com;tmckeon@bernsteinshur.com

D. Sam Anderson, Esg. on behalf of Trustee Robert J. Keach
sanderson@bernsteinshur.com,

acummings@bernsteinshur.com;sspizuoco@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@ber

nsteinshur.com;tmckeon@bernsteinshur.com

Aaron P. Burns on behalf of Interested Party New England Independent Transmission Company, LLC
aburns@pearcedow.com, rpearce@pearcedow.com,Ismith@pearcedow.com

Richard Paul Campbell on behalf of Creditor Progress Rail Services Corporation
rocampbell@campbell-trial-lawyers.com, mmichitson@campbell-trial-lawyers.com

Roger A. Clement, Jr., Esg. on behalf of Attorney Verrill Dana LLP
rclement@verrilldana.com, nhull@verrilldana.com;bankr@verrilldana.com

Roger A. Clement, Jr., Esq. on behalf of Debtor Montreal Maine & Atlantic Railway Ltd.
rclement@verrilldana.com, nhull@verrilldana.com;bankr@verrilldana.com

Roger A. Clement, Jr., Esg. on behalf of Trustee Robert J. Keach
rclement@verrilldana.com, nhull@verrilldana.com;bankr@verrilldana.com

Daniel C. Cohn, Esq. on behalf of Creditor Estates of Marie Alliance, et al
dcohn@murthalaw.com, njoyce@murthalaw.com

Maire Bridin Corcoran Ragozzine, Esqg. on behalf of Defendant Robert J. Keach, in his capacity as Chapter
11 Trustee of Maine Montreal and Atlantic Railway, Ltd.
mcorcoran@bernsteinshur.com,

sspizuoco@bernsteinshur.com;astewart@bernsteinshur.com;acummings@bernsteinshur.com;kfox@bern

steinshur.com;kquirk@bernsteinshur.com

Maire Bridin Corcoran Ragozzine, Esqg. on behalf of Trustee Robert J. Keach
mcorcoran@bernsteinshur.com,

sspizuoco@bernsteinshur.com;astewart@bernsteinshur.com;acummings@bernsteinshur.com;kfox@bern

steinshur.com;kquirk@bernsteinshur.com
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Kevin J. Crosman, Esq. on behalf of Creditor Maine Revenue Services
kevin.crosman@maine.gov

Keith J. Cunningham, Esq. on behalf of Creditor Eastern Maine Railway Company
kcunningham@pierceatwood.com, mpottle@pierceatwood.com;rkelley@pierceatwood.com

Keith J. Cunningham, Esq. on behalf of Creditor Maine Northern Railway Company
kcunningham@pierceatwood.com, mpottle@pierceatwood.com;rkelley@pierceatwood.com

Keith J. Cunningham, Esq. on behalf of Creditor New Brunswick Southern Railway Company
kcunningham@pierceatwood.com, mpottle@pierceatwood.com;rkelley@pierceatwood.com

Debra A. Dandeneau on behalf of Creditor CIT Group, Inc.
debra.dandeneau@weil.com, elizabeth.hendee@weil.com;jessica.diab@weil.com;victoria.vron@weil.com

Roma N. Desai, Esq. on behalf of Trustee Robert J. Keach
rdesai@bernsteinshur.com,

kfox@bernsteinshur.com;kquirk@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteins

hur.com

Joshua R. Dow, Esq. on behalf of Creditor Canadian Pacific Railway
jdow@pearcedow.com, rpearce@pearcedow.com;Ismith@pearcedow.com

Joshua R. Dow, Esq. on behalf of Creditor Canadian Pacific Railway Co.
jdow@pearcedow.com, rpearce@pearcedow.com;Ismith@pearcedow.com

Michael A. Fagone, Esq. on behalf of Attorney Bernstein, Shur, Sawyer & Nelson
mfagone@bernsteinshur.com,

acummings@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteinshur.com;kquirk@ber

nsteinshur.com;kfox@bernsteinshur.com

Michael A. Fagone, Esq. on behalf of Debtor Montreal Maine & Atlantic Railway Ltd.
mfagone@bernsteinshur.com,

acummings@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteinshur.com;kquirk@ber

nsteinshur.com;kfox@bernsteinshur.com

Michael A. Fagone, Esq. on behalf of Defendant Robert J. Keach, in his capacity as Chapter 11 Trustee of
Maine Montreal and Atlantic Railway, Ltd.
mfagone@bernsteinshur.com,

acummings@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteinshur.com;kquirk@ber

nsteinshur.com;kfox@bernsteinshur.com
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Michael A. Fagone, Esq. on behalf of Plaintiff Robert J. Keach
mfagone@bernsteinshur.com,

acummings@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteinshur.com;kquirk@ber

nsteinshur.com;kfox@bernsteinshur.com

Michael A. Fagone, Esq. on behalf of Trustee Robert J. Keach
mfagone@bernsteinshur.com,

acummings@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteinshur.com;kquirk@ber

nsteinshur.com;kfox@bernsteinshur.com

Daniel R. Felkel, Esqg. on behalf of Creditor Dakota Plains Transloading, LLC, Dakota Petroleum Transport
Solutions LLC, Dakota Plains Marketing LLC
dfelkel@troubhheisler.com

Jeremy R. Fischer on behalf of Interested Party Indian Harbor Insurance Company
jfischer@dwmlaw.com, aprince@dwmlaw.com

Jeremy R. Fischer on behalf of Interested Party Railroad Acquisition Holdings LLC
jfischer@dwmlaw.com, aprince@dwmlaw.com

Jeremy R. Fischer on behalf of Interested Party XL Insurance Company, Ltd.
jfischer@dwmlaw.com, aprince@dwmlaw.com

Isaiah A. Fishman on behalf of Creditor C. K. Industries, Inc.
ifishman@krasnowsaunders.com, ryant@krasnowsaunders.com;cvalente@krasnowsaunders.com

Peter J. Flowers on behalf of Creditor Estates of Stephanie Bolduc
pif@meyers-flowers.com

Christopher Fong, Esq. on behalf of Creditor Informal Committee of Quebec Claimants
christopherfong@paulhastings.com

Christopher Fong, Esq. on behalf of Creditor Official Committee of Victims
christopherfong@paulhastings.com

Taruna Garg, Esqg. on behalf of Creditor Estates of Marie Alliance, et al
tgarg@murthalaw.com, kpatten@murthalaw.com

Jay S. Geller on behalf of Creditor Western Petroleum Corporation
jgeller@jaysgellerlaw.com

Jay S. Geller on behalf of Defendant Petroleum Transport Solutions, LLC
jgeller@jaysgellerlaw.com
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Jay S. Geller on behalf of Defendant Western Petroleum Company
igeller@jaysgellerlaw.com

Jay S. Geller on behalf of Defendant World Fuel Services Corporation
igeller@jaysgellerlaw.com

Jay S. Geller on behalf of Defendant World Fuel Services, Canada, Inc.
igeller@jaysgellerlaw.com

Jay S. Geller on behalf of Defendant World Fuel Services, Inc.
igeller@jaysgellerlaw.com

Craig Goldblatt on behalf of Interested Party XL Insurance Company, Ltd.
craig.goldblatt@wilmerhale.com

Frank J. Guadagnino on behalf of Creditor Maine Department of Transportation
fguadagnino@clarkhillthorpreed.com, aporter@clarkhill.com

Michael F. Hahn, Esqg. on behalf of Creditor Bangor Savings Bank
mhahn@eatonpeabody.com,

clavertu@eatonpeabody.com:dcroizier@eatonpeabody.com;jmiller@eatonpeabody.com;dgerry@eatonp
eabody.com

Regan M. Haines, Esqg. on behalf of Creditor Union Tank Car Company
rhaines@curtisthaxter.com, jwashburn@-curtisthaxter.com

Andrew Helman, Esq. on behalf of Creditor Wheeling & Lake Erie Railway Company
ahelman@mcm-law.com, bankruptcy@mcm-law.com

Andrew Helman, Esq. on behalf of Plaintiff Wheeling & Lake Erie Railway Company
ahelman@mcm-law.com, bankruptcy@mcm-law.com

Paul Joseph Hemming on behalf of Creditor Canadian Pacific Railway Co.
phemming@briggs.com, pkringen@briggs.com

Seth S. Holbrook on behalf of Creditor Atlantic Specialty Insurance Company
holbrook murphy@msn.com

Nathaniel R. Hull, Esq. on behalf of Debtor Montreal Maine & Atlantic Railway Ltd.
nhull@verrilldana.com, bankr@verrilldana.com

David C. Johnson on behalf of Creditor Wheeling & Lake Erie Railway Company
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bankruptcy@mcm-law.com, djohnson@mcm-law.com

David C. Johnson on behalf of Plaintiff Wheeling & Lake Erie Railway Company
bankruptcy@mcm-law.com, djohnson@mcm-law.com

Jordan M. Kaplan, Esq. on behalf of Creditor Brotherhood of Locomotive Engineers and Trainmen
jkaplan@zwerdling.com, mwolly@zwerdling.com

Robert J. Keach, Esq. on behalf of Trustee Robert J. Keach
rkeach@bernsteinshur.com,

acummings@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@bernsteinshur.com

Curtis E. Kimball, Esq. on behalf of Creditor Center Beam Flat Car Company, Inc.
ckimball@rudman-winchell.com, jphair@rudman-winchell.com;cderrah@rudmanwinchell.com

Curtis E. Kimball, Esq. on behalf of Creditor First Union Rail
ckimball@rudman-winchell.com, jphair@rudman-winchell.com;cderrah@rudmanwinchell.com

Curtis E. Kimball, Esq. on behalf of Creditor J. M. Huber Corporation
ckimball@rudman-winchell.com, jphair@rudman-winchell.com;cderrah@rudmanwinchell.com

Andrew J. Kull, Esg. on behalf of Creditor Estate of Jefferson Troester
akull@mittelasen.com, ktrogner@mittelasen.com

George W. Kurr, Jr. on behalf of Creditor Estates of David Lacroix Beaudoin
gwkurr@grossminsky.com, tmseymour@grossminsky.com;kclove@grossminsky.com

George W. Kurr, Jr. on behalf of Creditor Estates of Marie Alliance, et al
gwkurr@grossminsky.com, tmseymour@grossminsky.com;kclove@grossminsky.com

George W. Kurr, Jr. on behalf of Creditor Estates of Stephanie Bolduc
gwkurr@grossminsky.com, tmseymour@grossminsky.com;kclove@grossminsky.com

George W. Kurr, Jr. on behalf of Creditor Real Custeau Claimants et al
gwkurr@grossminsky.com, tmseymour@grossminsky.com;kclove@grossminsky.com

Alan R. Lepene, Esq. on behalf of Creditor Eastern Maine Railway Company
Alan.Lepene@ThompsonHine.com

Alan R. Lepene, Esq. on behalf of Creditor Maine Northern Railway Company
Alan.Lepene@ThompsonHine.com

Alan R. Lepene, Esq. on behalf of Creditor New Brunswick Southern Railway Company
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Alan.Lepene@ThompsonHine.com

Alan R. Lepene, Esq. on behalf of Interested Party Irving Paper Limited
Alan.Lepene@ThompsonHine.com

Alan R. Lepene, Esq. on behalf of Interested Party Irving Pulp & Paper, Limited
Alan.Lepene@ThompsonHine.com

Alan R. Lepene, Esq. on behalf of Interested Party J.D. Irving, Limited
Alan.Lepene@ThompsonHine.com

Edward MacColl, Esq. on behalf of Creditor CIT Group, Inc.
emaccoll@thomport.com, bbowman@thomport.com;jhuot@thomport.com;eakers@thomport.com

Benjamin E. Marcus, Esqg. on behalf of Interested Party Railroad Acquisition Holdings LLC
bmarcus@dwmlaw.com, hwhite@dwmlaw.com;dsoucy@dwmlaw.com

Benjamin E. Marcus, Esq. on behalf of Interested Party XL Insurance Company, Ltd.
bmarcus@dwmlaw.com, hwhite@dwmlaw.com;dsoucy@dwmlaw.com

George J. Marcus, Esq. on behalf of Creditor Wheeling & Lake Erie Railway Company
bankruptcy@mcm-law.com

George J. Marcus, Esq. on behalf of Plaintiff Wheeling & Lake Erie Railway Company
bankruptcy@mcm-law.com

Patrick C. Maxcy, Esq. on behalf of Creditor Rail World, Inc.
patrick.maxcy@dentons.com

Patrick C. Maxcy, Esq. on behalf of Defendant LMS Acquisition Corp.
patrick.maxcy@dentons.com

Patrick C. Maxcy, Esq. on behalf of Defendant Montreal Maine & Atlantic Corporation
patrick.maxcy@dentons.com

Patrick C. Maxcy, Esq. on behalf of Other Prof. Edward A. Burkhardt, Robert Grindrod, Gaynor Ryan, Joseph
McGonigle, Donald M. Gardner, Jr., Cathy Aldana, Rail World, Inc, Rail World Holdings, LLC, Rail World
Locomotive Leasing, LLC and Earlston As

patrick.maxcy@dentons.com

John R McDonald, Esq. on behalf of Creditor Canadian Pacific Railway Co.
jmcdonald@briggs.com, mjacobson@briggs.com
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Kelly McDonald, Esq. on behalf of Creditor Camden National Bank
kmcdonald@mpmlaw.com, kwillette@mpmlaw.com

Kelly McDonald, Esq. on behalf of Creditor GNP Maine Holdings, LLC
kmcdonald@mpmlaw.com, kwillette@mpmlaw.com

James F. Molleur, Esq. on behalf of Creditor Brotherhood of Locomotive Engineers and Trainmen
jim@molleurlaw.com,

all@molleurlaw.com;tanya@molleurlaw.com;jen@molleurlaw.com;barry@molleurlaw.com;kati@molleurl

aw.com;martine@molleurlaw.com;Jessica@molleurlaw.com

Ronald Stephen Louis Molteni, Esq. on behalf of Interested Party Surface Transportation Board
moltenir@stb.dot.gov

Dennis L. Morgan on behalf of Creditor Fred's Plumbing & Heating, Inc.
dmorgan@coopercargillchant.com, hplourde@coopercargillchant.com

Stephen G. Morrell, Esg. on behalf of U.S. Trustee Office of U.S. Trustee
stephen.g.morrell@usdoj.gov

Kameron W. Murphy, Esq. on behalf of Creditor Midwest Railcar Corporation
kmurphy@tuethkeeney.com, gcasey@tuethkeeney.com

Office of U.S. Trustee
ustpregion01.po.ecf@usdoj.gov

Richard P. Olson, Esq. on behalf of Creditor Informal Committee of Quebec Claimants
rolson@perkinsolson.com, jmoran@perkinsolson.com;lkubiak@perkinsolson.com

Richard P. Olson, Esg. on behalf of Creditor Province of Quebec
rolson@perkinsolson.com, jmoran@perkinsolson.com;lkubiak@perkinsolson.com

Adam Paul, Esq. on behalf of Creditor Western Petroleum Corporation
adam.paul@kirkland.com

Jeffrey T. Piampiano, Esq. on behalf of Interested Party XL Insurance Company, Ltd.
jpiampiano@dwmlaw.com, aprince@dwmlaw.com;hwhite@dwmlaw.com

Jennifer H. Pincus, Esq. on behalf of U.S. Trustee Office of U.S. Trustee
Jennifer.H.Pincus@usdoj.gov

William C. Price on behalf of Creditor Maine Department of Transportation
wprice@clarkhill.com, aporter@clarkhill.com
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Elizabeth L. Slaby on behalf of Creditor Maine Department of Transportation
bslaby@clarkhill.com, aporter@clarkhill.com

F. Bruce Sleeper, Esqg. on behalf of Creditor Guy Ouellet
bankruptcy@jbgh.com

F. Bruce Sleeper, Esqg. on behalf of Creditor Louis-Serges Parent
bankruptcy@jbgh.com

F. Bruce Sleeper, Esqg. on behalf of Creditor Serge Jacques
bankruptcy@jbgh.com

F. Bruce Sleeper, Esqg. on behalf of Creditor Yannick Gagne
bankruptcy@jbgh.com

Renee D. Smith on behalf of Creditor Western Petroleum Corporation
renee.smith@kirkland.com,

kimberly.davenport@kirkland.com;cassandra.milleville@kirkland.com;molly.boyd @kirkland.com;katie.tru

cco@kirkland.com;luke.madson@kirkland.com

John Thomas Stemplewicz on behalf of Creditor United States of America
john.stemplewicz@usdoj.gov

Deborah L. Thorne, Esq. on behalf of Creditor GATX Corporation
deborah.thorne@btlaw.com

Timothy R. Thornton on behalf of Creditor Canadian Pacific Railway Co.
pvolk@briggs.com

Mitchell A. Toups on behalf of Interested Party Wrongful Death, Personal Injury, Business, Property and
Environmental Clients as of September 1, 2013
matoups@wgttlaw.com, jgordon@wgttlaw.com

Jason C. Webster, Esq. on behalf of Creditor Estates of David Lacroix Beaudoin
jwebster@thewebsterlawfirm.com, dgarcia@thewebsterlawfirm.com:hvicknair@thewebsterlawfirm.com

William H. Welte, Esqg. on behalf of Creditor Atlantic Specialty Insurance Company
wwelte@weltelaw.com

Elizabeth J. Wyman, Esqg. on behalf of Creditor Maine Department of Transportation
liz.wyman@maine.gov, eve.fitzgerald@maine.gov
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Service via Electronic Mail:

Allison M. Brown

Andrew Adessky, CPA
Arvin Maskin
Bogdan-Alexandru Dobrota
Casey Symington
Christopher Branson

Craig D. Brown

Craig T. Goldblatt, Esq.

Dan Parsons, President of AC Electric Corp

Daniel A. Edelman, Esq.
Daniel E. Larochelle
Deborah L. Thorne
Debra A. Dandeneau
Denis St-Onge

Dennis M. Ryan

Derek Tay

Diane P. Sullivan
Edward Burkhardt, President
Emmanuelle Gervaise-Cadrin
Eric M. Hocky

James E. Howard

Jeff Orenstein

Jeffrey C. Steen
Jonathan P. Welch
Louise Lalonde

Luc A. Despins

M. Donald Gardner, Jr., CFO VP
M. Gilles Robillard
Marcia L. Goldstein
Matthew E. Linder, Esq.
Matthew J. Troy, Esq.
Max Starnino

Michael Barron, Esq.
Michael R. Enright
Michael S. Wolly, Esg.
Neil A. Peden

Patrice Benoit

Patrick C. Maxcy
Peter J. Flowers, Esq.
Peter R. Jervis

Phillip Seligman, Esq.
Pierre Legault

allison.brown@weil.com
aadessky@richter.ca
arvin.maskin@weil.com
adobrota@woods.qc.ca
Casey.Symington@dot.gov
cbranson@mpmlaw.com
cdb@meyers-flowers.com
craig.goldblatt@wilmerhale.com
dparsons@acelec.com
dedelman@edcombs.com
daniellarochelle@axion.ca
deborah.thorne@btlaw.com
debra.dandeneau@weil.com
denis.st-onge@gowlings.com
Dennis.Ryan@FaegreBD.com
Derrick.Tay@gowlings.com
diane.sullivan@weil.com
eaburkhardt@railworld-inc.com

Emmanuelle.gervais-cadrin@mddefp.gouv.qc.ca

ehocky@clarkhill.com
jim@jehowardlaw.com
jorenstein@clg.org
jsteen@sidley.com
Jonathan.Welch@USDOJ.gov
Louise.lalonde@gowlings.com
lucdespins@paulhastings.com
mdgardner@mmarail.com
grobillard@richter.ca
marcia.goldstein@weil.com
mlinder@sidley.com
Matthew.Troy@usdoj.gov
Max.Starnino@paliareroland.com
mbarron@fletcher-sippel.com
menright@rc.com
mwolly@zwerdling.com
npeden@woods.qc.ca
Patrice.benoit@gowlings.com
patrick.maxcy@dentons.com
pjff@meyers-flowers.com
pjervis@rochongenova.com
Phillip.Seligman@usdoj.gov
Pierre.legault@gowlings.com
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R. Scott Jolliffe

Richard M. Jurewicz

Robert C. Grindrod, President

Robert Jackstadt

Ronald Molteni

RWC Inc.

Stefanie Wowchuck McDonald

Stephen Edward Goldman

Steven J. Boyajian

Sylvain Vauclair

Ted Toonders

Terence M. Hynes

Thomas A. Labuda, Jr.

Victoria Vron

Wystan M. Ackerman

Town of Brownville, ME (Matthew S. Pineo)
Town of Houlton, ME (Lauren T. Asselin)
Town of Millinocket, ME (Lorene Cyr)
Town of Milo, ME (Robin Larson)

Village of North Troy, VT (Susan Hansen)
City of Presque Isle, ME (Deborah Ouellette)
Town of Richford, VT (Alan Fletcher)
Clean Harbors

Valero Marketing, c/o Michael Smith, Esq.
Daniel Aube

Robert Thomas
Petro Sud-Ouest Inc.

Ville De Sherbrooke
Kathleen Celestin

scott.jolliffe@gowlings.com
riurewicz@galfandberger.com
rcgrindrod@mmarail.com
rjackstadt@tuethkeeney.com
ronald.molteni@stb.dot.gov
bchateauvert@rwcinc.biz
stefanie.mcdonald@dentons.com
sgoldman@rc.com
sboyajian@rc.com
svauclair@woods.qc.ca
Ted.toonders@tc.gc.ca
thynes@sidley.com
tlabuda@sidley.com
victoria.vron@weil.com
wackerman@rc.com
mpineotwnmgr@brownville.org
Tax.collector@houlton-maine.com
taxcollector@millinocket.org
robin@townofmilo.net
Villagenorthtroyl@comcast.net
douellette@presqueisleme.us
townclerk@richfordvt.org
Fletcher.sandra@cleanharbors.com
mike@mikesmithlaw.net

daube@cgocable.ca
Ironguy65@hotmail.com;
Bobandter07@roadrunner.com
Carole.boivin@petromontestrie.ca
revenue@ville.sherbrooke.qc.ca
denis.gaudreau@ville.sherbrooke.qc.ca
Kathleen.celestin@mddelcc.gouv.qc.ca
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UNOFFICIAL TRANSLATION
CANADA SUPERIOR COURT
(COMMERCIAL CHAMBER)
PROVINCE OF QUEBEC
DISTRICT OF SAINT-FRANCOIS

In the matter of the plan of arrangement of :
No: 450-11-000167-134

MONTREAL MAINE AND ATLANTIC CANADA
CO. i

Debtor
VS,

RICHTER ADVISORY GROUP INC.

Monitor
and

THE ATTORNEY GENERAL OF QUEBEC

Petitioner

MOTION OF THE ATTORNEY GENERAL OF QUEBEC
FOR A JOINT HEARING ON THE MOTION FOR AN
ORDER DETERMINING THE ALLOCATION OF THE

PURCHASE PRICE

TO THE HONOURABLE GAETAN DUMAS, OF THE SUPERIOR COURT OF QUEBEC,
COMMERCIAL CHAMBER, FOR THE DISTRICT OF SAINT-FRANGOIS, THE QUEBEC
GOVERNEMENT SUBMITS:

1. The Government of Quebec served a Motion for an Order Determining the Allocation of
the Purchase Price of the Assets of the Debtor in Canada, the whole as it appears from
the Court record.

2, The Government of the United States, on behalf of the Federal Railway Administration,

itself filed, on July 18, 2014, a similar Motion before the Bankruptcy Court of the District
of Maine entitled United States of America's Motion for an Order (1) Determining the
Allocation of the Purchase price for Debtor's Assets and (2) Enforcing Order Approving
Carve-Out, exhibit PGQ-1.
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3. The Quebec Government is of the opinion that a joint hearing is required in order to
determine the allocation of the purchase price.

4. The cross-border protocol, exhibit PGQ-2, which was approved by a decision of this
Court and the American Court on September 4, 2013, aims notably to allow a joint
hearing when the question at issue includes cross-border elements (section 11).

5. In the present case, the question at issue is the allocation of only one sale price for the
assets located in Quebec and in the United States.

6. A joint hearing would be in the interest of the parties and of justice, the whole in full
compliance with the letter and spirit of the cross-border protocol as approved by the
Courts having jurisdiction in this case.

WHEREFORE, MAY IT PLEASE THE COURT TO:

ORDER a joint hearing on the Motions for an Order Determining the Allocation of the
Purchase Price of the Assets of the Debtor and of MMA USA on a date to be determined
by this Court;

THE WHOLE without costs, save in case of contestation.

MONTREAL, August 12, 2014

(signature)

Bernard, Roy (Justice-Quebec)
Attorneys for the Petitioner
The Government of Quebec

MTL_LAWA 2225920\2
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AFFIDAVIT

Jo, soussigné, FREDERIC MAHEUX, avocat, résidant et domicilié pour les fins
des prégentes au 1200, rue de I'Eglise, Sainte-Foy, Québec, G1V 4M1, affirme
solennellement ce qui suit ; ' '

1. Depuis le mois de juillet 2013, J'agis comme coordonnateur du dossier relatif 4 la:
tragédie de Lac-Mégantic pour le ministére de la Justice.

2, J'ai pris connaissance de la requéte du Procureur général du Québec pour la
tenue d'une audition commune 8ur ia requéte pour faire déterminer I'allocation du
prix de vente.

8.  Tous lesfaits allégués dans cette requéte sont vrais.

ET JAl SIGNE :
%mc MAHEUX

Affirmé solennellement devant moi,
a4 Sainte-Foy, ce 12 aolit 2014

Commlssalre é I assermentatlon
. pour le district de Québec
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CANADA

 Débitrice

Gontraleur

Pigce PGO-1:  Re

Pidce PGQ-2: Pratoceletransfremah deerfnSOlvencyProtoaaf

Montréal, e 12 dolit2014

Le: gatjvernement du Québec
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Justice cn
Québec mm

COUR SUPERIEURE
(Chambre commerciale)

PROVINCE DE QUEBEC
DISTRICT DE ST-FRANGOIS

N°: 450-11-000167-134

DANS L'AFFAIRE DU PLAN DE TRANSACTION DE ;
MONTREAL, MAINE & ATLANTIQUE CANADA CIE

Débitrice
-t -
RICHTER GROUPE CONSEIL INC.
Confiréleur
-et-
PROCUREUR GENERAL DU QUEBEC
Requérant

REQUETE DU PROCUREUR GENERAL DU QUEBEC
POUR LA TENUE D'UNE AUDITION COMMUNE SUR LA
REQUETE POUR FAIRE DETERMINER L'ALLOCATION

DU PRIX DE VENTE, AFFIDAVIT, AVIS DE PRESENTATION ET
LISTE DE PIECES

Bernard, Roy (Justice - Québec)
Louise Comtois, Avocate
Palais de justice
1, rue Notre-Dame Est, bureau 8.00
Montréal (Québec) H2Y 1B6
Téléphone : 514 393-2336
Télécopieur : 514 873-7074
Code d’enregistrement : BB1721
N/Ré&f.: CM-2013-002850
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

Inre Chapter 11

Case No. 13-10670
MONTREAL MAINE & ATLANTIC
RAILWAY, LTD.,

Debtor.

UNITED STATES OF AMERICA’S MOTION FOR AN ORDER (1) DETERMINING
THE ALLOCATION OF THE PURCHASE PRICE FOR DEBTOR’S ASSETS
AND (2) ENFORCING ORDER APPROVING CARVE-OUT

The United States of America, through the Department of Transportation, Federal Railroad
Administration (“FRA™), hereby moves this Court, pursuant to sections 105, 361, 363(b) and
506(c) of title 11 of the United States Code (the “Bankruptcy Code™), for an order (1)
determining the allocation of the purchase price for the Debtor’s assets as contemplated in this
Court’s Order Granting Motion to Approve Third Amendment to Asset Purchase Agreement
between Robert J. Keach, as Chapter 11 Trustee for the Estate of Montreal Maine & Atlantic
Railway, Ltd., Montreal Maine & Atlantic Canada Co. and Railroad Acquisition Holdings LLC
entered May 8, 2014, (Docket No. 865) (the “Closing Authorization Order”); and (2) enforcing
the Court’s Order Approving Carve-Out entered October 18, 2013 (Docket No. 392) (the “Carve-

Out Order™).

JURISDICTION AND VENUE

1. On August 7, 2013, Montreal, Maine & Atlantic Railway, Ltd. (the “Debtor”™)
filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code. On August 21,
2013, the United States Trustee appointed Robert J. Keach, Esq. (the “Trustee™) to serve as

Chapter 11 trustee in this case pursuant to 11 U.S.C. § 1163.
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2. The Debtor is a Delaware corporation that, since January of 2003 until recently,
operated an integrated, shortline freight railroad system with its affiliate, Montreal Maine &

Atlantic Canada Co. (‘MMA Canada™). On August 7, 2013, MMA Canada filed for protection

from creditors in a concurrent proceeding under Canada’s Companies’® Creditors Arrangement

Act, R.S.C. 1985, c. C-36, as amended, in the Superior Court for the Province of Quebec,
District of Montreal (the “Canadian Court™).

3. The Court has jurisdiction of this Motion pursuant to 28 U.S.C. §§ 157 and 1334
as well as the standing order of the United States District Court for the District ;:>f Maine (the
“District Court™) dated August 1, 1984, pursuant to which all cases filed in Maine under the
Banktuptcy Code are automatically referred by the District Court to this Court. Venue is proper
pursuant to 28 U.S.C. §§ 1408 and 1409. The relief requested by the Motion is based upon, inter
alia, 11 U.S.C. §§ 105(a), 361, 363, and 506(c). This is a core matter pursuant to 28 U.S.C. §
157(b)(2)(A), (K), (M), and (O).

BACKGROUND

4, In September 2013, the Trustee negotiated a carve-out stipulation (the “Carve-
Out”) with the FRA, in an amount not to exceed $5 million, for the payment of the Trustee’s
professional fees and expenses in administering the Debtor’s estate. The Court approved the
Carve-Out by order dated October 18, 2013 (Docket No. 392) (the “Carve-Out Order”).! The
Trustee has funded the Carve-Out from the proceeds of the FRA’s otherwise unassailable first-
priority lien on the Debtor’s assets. First Interim Application of Trustee Robert J. Keach for

Allowance and Payment of Compensation and Reimbursement of Expenses for the Period August

! The Carve-Out Order remains on appeal but is not subject to any stay and is fully

enforceable. The Carve-Out stipulation was an exhibit to the motion (Docket No. 257) secking
the Court’s approval for it and is attached hereto as Exhibit A.

2
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21, 2013 through April 30, 2014 (“First Interim Application”) (Docket No. 873) at Exhibit B
(closing statement from sale of Debtor’s assets). As the Trustee has admitted, without the Carve-
Out, this case could not have been effectively administered, to the detriment of all creditors, the
state and regional economigs, and, most of all, the derailment victims. Id. at para. 15.

5. In the Carve-Out, the Trustee “acknowledge[d] and agree[d] that: (a) the Debtor
and the Debtor’s estate are indebted to the FRA in the approximate amount of $27,999,703.72 as
of the Petition Date (the ‘FRA Claim’); and (b) that the FRA Claim is secured by a valid,
perfected, and unavoidable first priority security interests in and liens on the Collateral.” Carve-
Out at para. 1. The Carve-Out’s definition of Collateral includes, among other things,
substantially all of the Debtor’s real property. Id. at 2.2

7. The Trustee further “acknowledge[d] and agree[d] that the proceeds from any sale
of the Collateral in excess of the Carve-Out shall be immediately disbursed to the FRA upon the
Trustee’s receipt of such proceeds.” Carve-Out at para. 2.E.

8. Additionally, the Trustee negotiated two separate financings with Camden
National Bank (“Camden”) to ensure that the Debtor possessed sufficient working capital to
continue operations pending a sale and resolution of the case. The first, Court approved
financing was a revolving, $3 million line of credit secured by a first mortgage and security
interest on all assets located in the United States that secured FRA’s Claim and subordinated the
interests of the FRA in the Debtor’s assets to Camden’s. (Docket No. 367). Absent this
financing, the Debtor would have run out of sufficient cash before the end of October 2013 and

been forced to wind-down or abandon its operations. First Interim Application at para. 16,

2 The FRA Claim is also secured by all real property owned by MMA Canada located in

the province of Quebec, Canada as well as all of MMA Canada’s personal property. Carve-Out
at 2,
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Through a series of orders (Docket Nos. 649, 672 and 742), the second, Court approved
financing extended the first line of credit to $4.8 million, which was again necessary to provide
the Debtor sufficient working capital to continue operations pending a sale of the Debtor’s assets
and resolution of the case (the “Second Financing Order”). First Interim Application at para. 16.
As part of his negotiations with the FRA regarding the Second Financing Order, the Trustee
agreed to reduce the Carve-Out to $4 million and provide other adequate protection to FRA in
order to complete the financing.

9. - The additional adequate protection provided FRA was a first-priority lien, subject
to the interests, if any, of Wheeling & Lake Erie Railway Company (“Wheeling™) in the Debtor’s
interests in (a) the proceeds of a settlement with Travelers Property Casualty Company of
America, which settlement the Court approved December 24, 2013 (the “Travelers Insurance
Settlement Proceeds™) (Docket No. 550); and (b) the proceeds of the agreement relating to the
assignment of 45G tax credits, which agreement the Court approved December 17, 2013 (the
“45G Tax Credits™) (Docket No. 511).

10.  On January 24, 2014, the Court approved the sale of substantiaily all of the
Debtor’s assets to Railroad Acquisition Holdings LLC (“RAH™) (the “Sale Order”} (Docket No.
594) pursuant to an Asset Purchase Agreement dated December 12, 2013 (as amended, the
“APA”) between the Trustee, the Debtor, MMA Canada and RAH. Tn conjunction with this
approval, the Canadian Court also approved a sale of substantially alt of MMA Canada’s assets
to RAH on January 23, 2014.

11. On May 8, 2014, the Court entered the Closing Authorization Order approving a

third amendment to the APA, which, among other things, authorized the Trustee, the Debtor and
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RAH to close the sale of the Debtor’s assets and MMA Canada’s assets either simultaneously or
separately (Docket No. 865). Closing Authorization Order at para. 4.

12. The Closing Authorization Order further provided that “the rights, if any, of any
party holding a lien upon any of the MMA Assets to contest the allocation of the Purchase Price
as among certain MMA Assets are hereby expressly preserved, and the rights, if any, of any
party to contest the allocation of value as between the Debtor and MMA Canada are hereby
expressly preserved.” Id. at para. 10. The APA, as amended pursuant to the Closing
Authorization Order, defined the Purchase Price. Trustee’s Motion for an Order Approving the
Third Amendment to Asset Purchase Agreement (Docket No. 847), Exhibit A at 4-5.

13. A closing of the sale of the Debtor’s assets to RAH occurred on May 15, 2014.
According to the purchaser’s allocation: (a) $3,200,000 of the gross purchase price under the
APA was allocable to the assets of MMA Canada, with the balance allocable to the Debtor’s
assets; and (b) of the amount allocable to the Debtor’s assets, $288,000 was allocated to
inventory in which Wheeling had a first security interest (the “Wheeling Inventory Allocation™).
A closing of the sale of MMA Canada’s assets closed on June 30, 2014, and the closing
statement for that closing assumed that $3,200,000.00 (U.S.) was allocated to the assets of MMA
Canada.

14.  As a result of the closing of the sale of the Debtor’s assets, the Trustee received
$11,096,279.02 (the “Sales Proceeds™). First Interim Application at Ex. 2. From this amount,
the Trustee has paid (1) closing expenses; (2) administrative expenses related to the sale; and (3)
all amounts due Camden under the financing authorized under the Second Financing Order. Id.

In addition, the Trustee has funded the $4 million Carve-Out. Id. After these payments from the
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Sale Proceeds, the Trustee holds net sales proceeds in escrow of $1,286,186.36 (the “Net Escrow
Sales Proceeds™). First Interim Application at Ex.2.

15.  Moreover, the Court has issued orders determining the extent of the Debtor’s
interest in both the Travelers Insurance Settlement Proceeds and the 45G Tax Credits (Docket
Nos. 832 and 761, respectively).® As a result of these orders, the Trustee holds an additional
$1,478,000 in escrow (the “Other Escrowed Amounts™). Id.

RELIEF REQUESTED

16.  As described above, FRA has valid first priority liens on both the Net Escrow
Sales Proceeds and the Other Escrowed Amounts. Under the terms of the Carve-Out and the
Second Financing Order, respectively, FRA is entitled to the distribution of the Net Escrow Sales
Proceeds and the Other Escrowed Amounts. Moreover, the Closing Authorization Order permits
FRA to request a determination of the allocation of (a) the Purchase Price as among the Debtor’s
asgets and (b) the value from the sale as between the Debtor and MMA Canada. Accordingly,
pursuant to section 105 of the Bankruptcy Code and the Court’s inherent powers to enforce its
own orders, FRA seeks entry of an order (a) determining the allocation of (i) the Purchase Price
as among the Debtor’s assets and (ii) the value from the sale as between the Debtor and MMA
Canada, such that $3,200,000 is allocated to the assets of MMA Canada and the balance of the
Purchase Price under the APA is allocated to the Debtor’s assets; and (b) authorizing the Trustee
to disburse immediately to the FRA both the Net Escrow Sales Proceeds and the Other Escrowed

Amounts, minus the Wheeling Inventory Allocation.

* The order determining the Debtor’s interest in the Travelers Insurance Settlement Proceeds
(Docket No. 832) remains on appeal but is not subject to any stay and is fully enforceable.

6
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In accordance with Local Rule 9013-1, D. Me. LBR 9013-1, FRA has consulted with
counsel to the Trustee who represented that the Trustee does not oppose the relief requested
herein.

ARGUMENT

17.  This Court has the well settled authority to interpret and enforce its own orders.
Negron-Almeda v. Santiago, 528 F.2d 15, 22-23 (1* Cir. 2008) (unambiguous orders must be
enforced as written); Iskric v. Commonwealth Fin, Sys., Inc. (In re Iskric), 496 B.R. 355, 363
(M.D. Pa. 2013) (“Bankruptcy courts have the inherent power to enforce compliance with their
lawful orders.”); Rosen v. Breitner & Hoffinan, P.C. (In re Flushing Hosp. and Medical Ctr.),
395 B.R. 229, 241 (E.D.N.Y. 2008) (“Section 105(a) may be invoked to enforce or implement
the Court’s earlier orders, and to prevent abuses of process.”) (internal quotation omitted).
Indeed, “[e]xercise of the Court’s section 105(a) authority in this manner, and for this pufpose,
vindicates the interests of the Court, as much as (and perhaps more than) it vindicates the interest
of an individual litigant.” In re Flushing Hosp. and Medical Ctr., 395 B.R. at 241 (emphasis in
original).

18.  The Carve-Out is clear — proceeds from any sale of the Debtor’s assets in excess
of the Carve-Out “shall be immediately disbursed to the FRA upon Trustee’s receipt of such
proceeds.” The FRA’s right to receive right now the Net Escrow Sales Proceeds could not be
clearer. Moreover, in the Second Financing Order the FRA was granted a first priority lien on
the Debtor’s interest in the Travelers Insurance Settlement Proceeds and the 45G Tax Credits,
which interest, as described above, this Court has determined in separate, unstayed orders.

Again, the FRA’s right to receive the Other Escrowed Amounts (representing the aggregate
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amount of the Travelers Insurance Settlement Proceeds and the 45G Tax Credits) is superior to
any other possible claim thereto, and the FRA should receive those amounts immediately.

19.  Finally, the Closing Authorization Order explicitly affords (a) “any party holding
a lien [on] the MMA Assets the right to contest the allocation” of the Purchase Price as among
the Debtor’s assets and (b) any party generally the right to contest the value from the sale as
between the Debtor and MMA Canada. As the undisputed first lien holder on the Debtor’s real
estate, FRA meets both criteria for requesting the allocation determinations.

CONCLUSION

20.  For all of the foregoing reasons, the FRA requests that the Court enter an order:
(a) determining the allocation of (i) the Purchase Price as among the Debtor’s assets and (ii) the
value from the sale as between the Debtor and MMA Canada, such that $3,200,000 is allocated
to the assets of MIMA Canada and the balance of the Purchase Price under the APA is allocated
to the Debtor’s assets; and (b) authorizing the Trustee to disburse immediately to the FRA both-
the Net Escrow Sales Proceeds and the Other Escrowed Amounts, minus the Wheeling Inventory
Allocation.
Dated: July 18,2014 Respectfully submitted,

STUART F. DELERY
Assistant Attorney General

THOMAS E. DELAHANTY, II
United States Attorney

JOHN T. STEMPLEWICZ
Acting Director

{s/ Matthew J. Troy
MATTHEW J. TROY

Attorneys, Civil Division
U.S. Department of Justice
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Ben Franklin Station
Washington, DC 20044
Tel: (202) 307-1104

Fax: (202) 514-9163
Matthew. Troy@usdoj.gov
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MAINE
Inre:
Bk. No. 13-10670
MONTREAL MAINE & ATLANTIC Chapter 11
RAILWAY, LTD.

Debtor.

STIPULATION CONCERNING CARVE-OUT FROM COLLATERAL
OF THE FEDERAL RAILROAD ADMINISTRATION

THIS STIPULATION is made as of September 16, 2013, by and between Robert J. Keach, the
Chapter 11 trustee in the above-captioned case (the “Trustee™) and the United States of America,
represented by the Secretary of the Department of Transportation acting through the Administrator of the
Federal Railroad Administration (the “FRA™).

BACKGROUND

WHEREAS, Montreal Maine & Atlantic Railway, Ltd. (the “Debtor”) filed a voluntary petition for
relief under Chapter 11 of the United States Bankruptcy Code (the “Bankruptcy Code”) on August 7, 2013
(the “Petition Date™) with this Court;

WHEREAS, the United States Trustee appointed the Trustee to serve in the Debtor’s Chapter 11
case (the “Case™) pursuant to 11 U.S.C. § 1163;

WHEREAS, to assist him in discharging his duties and administering the Case, the Trustee has
retained and will retain, subject to the approval of the Court, various attorneys, accountants, financial
advisors and other professional persons (collectively, the “Trustee’s Professionals™);

WHEREAS, the FRA has an interest in the efficient administration of the Chapter 11 Case and the
safe and reliable operation of the Debtor railroad, pending a possible sale of the railroad via an orderly and

comprehensive sale process;
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WHEREAS, on March 24, 2005, the Debtor and FRA entered into a financing agreement pursuant
to which the Debtor received a $34 million loan pursuant to Title V of the Railroad Revitalization and
Regulatory Reform Act of 1976, as amended, 45 U.S.C.§ 821 et segq., as such agreement may have been
amended, modified, renewed or extended from time to time (the “FRA Credit Agreement” or “FRA Credit
Facility”) and together with all other agreements, instruments, or documents executed in connection
therewith and including any amendments, modifications, renewals or extensions thereto (the “Loan
Documents™);

WHEREAS, the FRA Credit Facility has been fully drawn and the outstanding balance thereunder
was $27,999,703.72 as of the Petition Date;

WHEREAS, the Debtor’s obligations under the FRA Credit Agreement are secured, infer alia, by
a first priority lien against (a) substantially all of the Debtor’s real property, including, without limitation,
the U.S. rail corridor; (b) all of the Debtor’s real property located in the province of Quebec, Canada; (c)
all of the Debtor’s shares in its wholly owned subsidiary Montreal, Maine & Atlantic Canada Co.
(“MM&A Canada”); (d) all of the real property owned by MM&A Canada and located in the province of
Quebec, Canada; and (¢) all of MM&A Canada’s personal property, all as further described in the Loan
Documents (together, the “Collateral™).

WHEREAS, subject to the terms and conditions of this Stipulation, the FRA has agreed to a carve-
out from the proceeds of a sale of the Collateral in order to support certain administrative expenses of the
Case, specifically the fees and expenses of the Trustee and the Trustee’s Professionals and the UST Fees as
defined below.

NOW, THEREFORE, subject to Bankruptcy Court approval of this Stipulation, it is hereby
stipulated and agreed by and between the Trustee and the FRA as follows:

L. ACKNOWLEDGMENT OF INDEBTEDNESS. The Trustee hereby acknowledges

and agrees that: (a) the Debtor and the Debtor’s estate are indebted to the FRA in the approximate
2






cmmoaaswweMémmmﬁéﬂ@ﬁmmEm
Eesthivit RadBagerdéor 54

amount of $27,999,703.72 as of the Petition Date (the “FRA Claim”); and (b) that the FRA Claim is
secured by a valid, perfected, and unavoidable first priority security interests in and liens on the
Collateral (the “FRA Lien™).

2. TERMS OF CARVE-OUT.

A. The FRA agrees to a carve-out in the amount of $5 million from the proceeds of a
sale of the Collateral (the “Carve-Out”) to be used, subject to the limitations set forth herein, solely for the
payment of all allowed fees and expenses of the Trustee and Trustee’s Professionals and quarterly fees of
the United States Trustee under 28 U.S.C. § 1930(a)(6) (the “UST Fees”).

B. The Carve-Out will be allocated as follows:

1) The first $2.5 million will be used for the payment of allowed fees
and expenses of the Trustee and the Trustee’s Professionals and
UST Fees incurred up to the time of the sale of substantially all of
the assets of the Debtor’s estate to another entity that will operate
the railroad, subject to all appropriate approvals of the Surface
Transportation Board and other regulatory agencies; and

2) The second $2.5 million, plus any unused portion of the Carve-Out
under subparagraph (1) above, will be used to pay the allowed fees
and expenses of the Trustee and the Trustee’s Professionals and
UST Fees for the remainder of the Case.

C. The Carve-Out will be used only (1)} to pay allowed fees and expenses of the Trustce
and the Trustee’s Professionals and UST Fees and (2) in the event that such fees and expenses are not paid
from another source prior to the sale or other disposition of FRA’s collateral, such as from the operating
revenue generated by the railroad, or from excess sale proceeds after holders of secured claims have been

paid in full.
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D. The Trustee acknowledges and agrees that the sole and only source of funds for the
Carve-QOut are the proceeds, if any, from a sale of the Collateral and that FRA does not, and will not, have
any obligation to provide the Debtor or its estate with cash or any other form of credit or financing to fund
the Carve-Out or otherwise pay the fees and expenses of the Trustee and the Trustee’s professionals.

E. The Trustee acknowledges and agrees that the proceeds from any sale of the
Collateral in excess of the Carve-Out shall be immediately disbursed to the FRA upon the Trustee’s receipt
of such proceeds.

F. Notwithstanding anything set forth herein, the Carve-Out shall exclude any fees and
expenses incurred in connection with initiating, prosecuting or participating in any claims, causes of
action, adversary proceedings, or other litigation against the United States, or any of its departments,
agencies or instrumentalities, including without limitation, the assertion or joinder in any claims,
counterclaim, action proceeding, application, motion, objection, defense or other contested matter, the
purpose of which is to seek any order, judgment, determination or sirnilar.relief (1) invalidating, setting
aside, disallowing, avoiding, challenging or subordinating, in whole or in part, (2) the FRA Claim or (b)
the FRA Lien; (2) prosecuting any avoidance action under chapter 5 of the Bankruptcy Code (other than
actions under section 549 of the Bankruptcy Code) and any other avoidance or similar actions under the
Bankruptcy Code or similar state law against the FRA; or (3) challenging the amount, validity, extent,
perfection, priority, or enforceability of, or asserting any defense counterclaim, or offset to, the FRA
Claim.

G. The FRA will retain all of its rights as a creditor under the Loan Documents and
otherwise and its authority as a Federal agency with enforcement responsibility over the Debtor’s railroad
operations, including, without limitation, (1) its authority to enforce and, where necessary, compel
compliance with the Federal hazardous materials transportation laws (49 U.S.C. § 5101 et seq.), the

Federal hazardous materials regulations (49 CFR parts 171-180), the Federal railroad safety laws (49
4






U.8.C. chapters 201-213), the Federal railroad safety regulations (49 CFR parts 200-242) , and all
applicable orders issued under such laws or regulations governing railroad safety; (2) its right to object to
the retention of any particular professional; (3) its right to object to the allowance of fees and expenses; (4)
its right to move for relief from stay; (5) its right to move to dismiss the Case; and (6) its right to move to
liquidate the Debtor pursuant to section 1174 of the Bankruptcy Code.

H. The FRA may, on not less than fifteen (15) days’ notice, announce that it will no
longer fund the Carve-Out after a date certain (at least fifteen (15) days after the notice date). FRA may
exercise this right for any reason in its sole discretion, including without limitation, delay in effectuating,
or lack of reasonable prospects for, a sale of the Collateral. Inthe eventthe FRA exercises this option, the
Carve-Out shall only protect allowed fees and expenses incurred through and including the expiration date
of the notice.

L In consideration of the Carve-Out, (1) the Collateral shall not be subject to any
surcharge under section 506(c) of the Bankruptcy Code, charge or priming lien without the express written
consent of the FRA; (2) FRA is entitled to all of the rights and benefits of section 552(b) of the Bankruptcy
Code and the “equities of the case” exception shall not apply with respect to the proceeds, product,
offspring or profits of any of the Collateral; and (3) FRA will not be required to file a proof of claim in this
Case.

3. NOTICE. Any notice or correspondence required to be sent hereunder shall be forwarded
by electronic mail at the addresses set forth below, and by first class mail, and shall be deemed given upon
the earlier of (a) successful electronic mail transmission, or (b) two (2) days after being deposited in the

United States Mail, postage pre-paid, and addressed as follows:

If to the FRA:
Casey Mendez Symington
Federal Railroad Administration

5
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1200 New Jersey Avenue S.E.
Washington, DC 20590
Casey.Symington@dot.gov

With copies to:
John Stemplewicz

United States Department of Justice
Civil Division

P.O. Box 875

Ben Franklin Station

Washington, DC 20044-0875
jobn.stemplewicz@usdoj.gov

If to the Trustee:

Robert J. Keach, Esq.

Bemnstein, Shur, Sawyer & Nelson, P.A.
100 Middle Street

P.0. Box 9729

Portland, ME 04104-5029
rkeach@bernsteinshur.com

With copies to:
Michael A, Fagone, Esq.

Bernstein, Shur, Sawyer & Nelson
100 Middle Street

P.O. Box 9729

Portland, ME 04104-5029
mfagone@bersnsteinshur.com

4, MODIFICATION. The Trustee and the FRA may agree to nonmaterial modifications or
amendments to this Stipulation without further Order of the Bankruptcy Court; provided, however, that the
Trustee acknowledges and agrees that he will not seek any increase in the amount of the Carve-Out.

5. COURT APPROVAL., CONDITIONS TO EFFECTIVENESS. This Stipulation shall not

be effective until the entry of an Order of the Bankruptcy Court approving and authorizing the Trustee to
enter into this Stipulation, and setting forth and ordering each and every provision, term, condition, and

covenant of this Stipulation, so that the stipulations and agreements herein become the order of the Court.
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ROBERT J. KEACH, SOLEY AS CHAPTER 11
TRUSTEE OF MAINE, MONTREAL
& ATLANTIC RAILWAY, LTD.

Dated: September 16, 2013 /s/ Robert J. Keach, Esq.
Robert J. Keach, Esq.
BERNSTEIN, SHUR, SAWYER & NELSON
100 Middle Street
P.O. Box 9729
Portland, ME 04104-5029

THE FEDERAL RAILROAD ADMINISTRATION

Dated: September 16,2013 /s/ John T. Stemplewicz, Esq.

JOHN T. STEMPLEWICZ
MATTHEW J. TROY
PHILLIP M. SELIGMAN
Attorneys, Civil Division
U.S. Department of Justice
P.O. Box 875

Ben Franklin Station
Washington, DC 20044
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

Inre Chapter 11

Case No. 13-10670
MONTREAL MAINE & ATLANTIC
RAILWAY, LTD.,

Debtor.

S

ORDER APPROVING UNITED STATES OF AMERICA’S MOTION FOR AN ORDER
(1) DETERMINING THE ALLOCATION OF THE PURCHASE PRICE FOR
DEBTOR’S ASSETS AND
(2) ENFORCING ORDER APPROVING CARVE-QUT

This matter came before this Court on the United States of America’s Motion for an Order
(1) Determining the Allocation of the Purchase Price for Debtor’s Assets and (2) Enforcing Order
Approving Carve-Out (the “Motion™), and sufficient notice of the Motion having been given, and
the Court having held a hearing to consider the Motion, and upon consideration of the objections
and/or responses to the Motion, if any, having been resolved or overruled, and after due
deliberation and sufficient cause appearing therefor, the Court hereby ORDERED, ADJUDGED

and DECREED as follows:'
1. The Motion is granted in its entirety.

2. The Purchase Price as among the Debtor’s assets and the value from the sale as
between the Debtor and MMA Canada is allocated such that $3,200,000 is allocated to the assets
of MMA Canada and the balance of the Purchase Price under the APA is allocated to the

Debtor’s assets.

i Capitalized terms used, but not defined in this Order, have the meaning ascribed to such

terms in the Motion,
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3. The Trustee is authorized to disburse immediately to the Federal Railroad
Administration both the Net Escrow Sales Proceeds and the Other Escrowed Amounts, minus the

Wheeling Inventory Allocation.

Dated: August ___, 2014

The Honorable Louis H. Kornreich
United States Bankruptcy Judge for the
District of Maine
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CROSS-BORDER INSOLVENCY PROTOCOL

. This cross-border insolvency protocol (the "Protocol”) shall govern the conduct of all
parties in interest in the Insolvency Proceedings (as such term is defined herein).

The American Law Institute’s Guidelines Applicable to Court-to-Court Communications
in Cross-Border Cases (the "Guidelines") attached as Schedule "A" hereto, shall be incorporated
by reference and form part of this Protocol. Where there is any discrepancy between the Protocol
and the Guidelines, this Protocol shall prevail. :

A. Background

1. Montreal, Maine & Atlantic Railway Ltd. (“MMA”) operates in an integrated,
international shortline freight railway system with its wholly-owned Canadian subsidiary,
Montreal, Maine & Atlantic Canada Co. (“MMA. Canada®). MMA is a Delaware corporation
and operates from its head office in Hermon, Maine. MMA and MMA Canada, while separate
companies, have fully integrated business operations and accounting, with MMA collecting most
of the revenus and then transferring to MMA Canada the funds it requires to pay its expenses.

2. MMA (the “U.S. Debtor™) has commenced reorganization proceedings (the "U.S.
Proceedings™) under chapter 11 of the United States Bankruptcy Code, 11 U.S.C. § 101 ef seq.
(the "Bankruptcy Code"), in the United States Bankruptcy Court for the District of Maine (the
"US. Court") The U.S. Debtor is continuing in possession of its properties and is operating and
managing its business, as debtor in possession, pursuant to sections 1107 and 1108 of the

. Bankruptcy Code.

3. MMA Canada (the “Canadian Debtor”), has commenced a concurrent proceeding
(the “Canadian Proceeding”) under Canada’s Companies' Creditors Arrangement Act, R.S.C. . |
1985, c. C-36, seeking relief from its creditors (collectively, the "Canadian Proceedings"). The :
Canadian Debior has obtained an initial order of the Canadian Court (as amended and restated,
the "Canadian Order"), under which, inter alia: (a) the Canadian Debtor has been determined to
be entitled to relief under the CCAA; (b) Richter Advisory Group Inc. has been appointed as
monitor (the "Monitor") of the Canadian Debtor, with the rights, powers, duties and limitations
upon liabilities set forth in the CCAA and the Canadian Order; and (c) a stay of proceedings in
respect of the Canadian Debtor has been granted.

4. For convenience, (2) the U.S. Debtor and the Canadian Debtor shall be referred to
herein collectively as the "Debtors," (b) the U.S. Proceedings and the Canadian Proceedings shall
be referred to herein collectively as the "Insolvency Proceedings,” and (c) the U.S. Court and the
Canadian Court shali be referred to herein collectively as the "Courts”, and each individually as a
"COUIt."

B. Purpgge and Goals

5. Though full and separate plenary proceedings are pending in the United States for
the U.S. Debtor and in Canada for the Canadian Debtor, the implementation of administrative
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procedures and cross-border guidelines is both necessary and desirable to coordinate certain
activities in the Insolvency Proceedings, protect the rights of parties thereto, ensure the
maintenance of the Courts' respective independent jurisdiction and give effect to the doctrines of
comity. Accordingly, this Protocol has been developed to promote the following mutually
desirable goals and objectives in the Insolvency Proceedings:

a. harmonize and coordinate activities in the Insolvency Proceedings before the
Courts;

b. promote the orderly and efficient administration of the Insolvency
Proceedings to, among other things, maximize the efficiency of the Insolvency
Proceedings, reduce the costs associated therewith and avoid duplication of
effort;

c¢. honor the independence and integrity of the Courts and other courts and
tribunals of the United States and Canada, respectively;

d. promote international cooperation and respect for comity among the Courts,
the Debtors, the Estate Representatives (which include the Chapter 11
Representatives and the Canadian Representatives as such terms are defined
below) and other creditors and interested parties in the Insolvency
Proceedings;

e. facilitate the fair, open and efficient administration of the Insolvency
Proceedings for the benefit of all of the Debtors' creditors and other interested
parties, wherever located; and

f. implement a framework of general principles to address basic administrative
issues arising out of the cross-border nature of the Insolvency Proceedings.

As the Insolvency Proceedings progress, the Courts may also jointly determine that other
cross-border matters that may arise in the Insolvency Proceedings should be dealt with under and
in accordance with the principles of this Protocol. Where an issue is to be addressed only to one . s
Court, in rendering a determination in any cross-border matter, such Court may: (a) to the extent
practical or advisable, consult with the other Court; and (b) in its sole discretion and bearing in
mind the principles of comity, either (i) render a binding decision after such consultation; (ii)
defer to the determination of the other Court by transferring the matter, in whole or in part to the
other Court; or (iii) seek a joint hearing of both Courts.

C. Comity and Independence of the Courts

6. The approval and implementation of this Protocol shall not divest nor diminish
the U.S. Court's and the Canadian Court's respective independent jurisdiction over the subject
matter of the~U.S. Proceedings and the Canadian Proceedings, respectively. By approving and
implementing this Protocol, neither the U.S. Court, the Canadian Court, the Debtors nor any
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creditors or interested parties shall be deemed to have approved or engaged in any infringement
on the sovereignty of the United States of America or Canada.

7. The U.S. Court shall have sole and exclusive jurisdiction and power over the
conduct of the U.S. Proceedings and the hearing and determination of matters arising in the U.S.
Proceedings. The Canadian Court shall have sole and exclusive jurisdiction and power over the
conduct of the Canadian Proceedings and the hearing and determination of matters arising in the
Canadian Proceedings.

8. In accordance with the principles of comity and independence recognized ﬁerein,
nothing contained herein shall be construed to:

a. increase, decrease or otherwise modify the independence, sovereignty or
jurisdiction of the U.S. Court, the Canadian Court or any other court or
tribunal in the United States or Canada, including the ability of any such court
or tribunal to provide appropriate relief under applicable law on an ex parte or
"limited notice” basis; :

b. require the U.S. Court to take any action that is inconsistent with its
obligations under the laws of the United States;

c. require the Canadian Court to take any action that is inconsistent with its
obligations under the laws of Canada;

d. require the Debtors, the Estate Representatives or the U.S. Trustee to take any
action or refrain from taking any action that would result in a breach of any
duty imposed on them by any applicable law;

e. aunthorize any action that requires the specific approval of one or both of the
Courts under the Bankruptcy Code or the CCAA after appropriate notice and a
hearing (except to the extent that such action is specifically described in this
Protocol); or preclude the Debtors, the U.S. Trustee, any creditor or other
interested party from asserting such party's substantive rights under the
applicable laws of the United States, Canada or any other relevant jurisdiction
including, without limitation, the rights of parties in interest to appeal from the
decisions taken by one or both of the Courts.

9. The Debtors, the Estate Representative and their respective employees, members,
agents and professionals shall respect and comply with the independent, non-delegable duties
imposed upon them, if any, by the Bankruptey Code, the CCAA, the CCAA Order and other

applicable laws.

D.-  Cooperation

10.  To assist in the efficient administration of the Insolvency Proceedings and in
recognizing that the U.S. Debtor and Canadian Debtor may be creditors of the others' estates, the
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Debtors and their respective Estate Representatives shall, where appropriate: (a) cooperate with
each other in connection with actions taken in both the U.S. Court and the Canadian Court and
(b) take any other appropriate steps to coordinate the administration of the Insolvency
Proceedings for the benefit of the Debtors' respective estates.

1. To harmonize and coordinate the administration of the Insolvency Proceedings,
the U.S. Court and the Canadian Court each may coordinate activities and consider whether it is
appropriate to defer to the judgment of the other Court. In furtherance of the foregoing:

a. The U.S. Court and the Canadian Court may communicate with one another
with respect to any procedural matter relating to the Insolvency Proceedings.

b. Where the issue of the proper jurisdiction or Court to determine an issue is
raised by an interested party in either of the Insolvency Proceedings with
respect to a motion or application filed in either Court, the Court before which
such motion or application was initially filed may contact the other Court to
determine an appropriate process by which the issue of jurisdiction will be
determined; which process shall be subject to submissions by the Debtors, the
U.S. Trustee, the Monitor and any interested party prior to a determination on
the issue of jurisdiction being made by either Court.

¢. The Courts may, but are not obligated to, coordinate activities in the
Insolvency Proceedings such that the subject matter of any particular action,
suit, request, application, contested matter or other proceeding is determined
in a single Court.

d. The U.S. Court and the Canadian Court may conduct joint hearings with
respect to any cross-border maiter or the interpretation or implementation of
this Protocol where both the U.S. Court and the Canadian Court consider such
a joint hearing to be necessary or advisable. With respect to any joint
hearings, unless otherwise ordered, the following procedures will be followed:

(i) A telephone or video Iink shall be established so that both the T.S.
Court and the Canadjan Court shall be able to simultaneously hear the
proceedings in the other Court,

(i) Submissions or applications by any party that are or become the
subject of a joint hearing of the Courts (collectively, "Pleadings") shall
be made or filed initially only to the Court in which such party is
appearing and seeking relief Promptly after the scheduling of any joint
hearing, the party submitting such Pleadings to one Court shall file
courtesy copies with the other Court. In any event, Pleadings seeking
relief from both Courts shall be filed with both Courts. ’

(ii)Any party intending to rely on any written evidentiary materials in
support of a submission to the U.S. Court or the Canadian Coutt in
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connection with any joint hearing or application (collectively,
"Evidentiary Materials") shall file or otherwise submit such materials
to both Courts in advance of the joint hearing. To the fullest extent
possible, the Evidentiary Materials filed in each Court shall be
identical and shall be consistent with the procedural and evidentiary
rules and requirements of each Court.

(iv)If a party has not previously appeared in or attorned or does not wish
to attorn to the jurisdiction of a Court, it shall be entitled to file
Pleadings or Evidentiary Materials in connection with the joint hearing
without, by the mere act of such filings, being deemed to have attorned
to the jurisdiction of the Court in which such material is filed, so long
as it does not request in its materials or submissions any affirmative
relief from such Court.

(v) The Judge of the U.S. Court and the Justice of the Canadian Court who
will preside over the joint hearing shall be entifled to communicate
with each other in advance of any joint hearing, with or without
counsel being present, to establish guidelines for the orderly
submission of Pleadings, Evidentiary Materials and other papers and
for the rendering of decisions by the Courts, and to address any related
procedural, administrative or preliminary matters.

(vi)The Judge of the U.S. Court and the Justice of the Canadian Court,
shall be entitled to communicate with each other during or afier any
joint hearing, with or without counsel present, for the purposes of
determining whether consistent rulings can be made by both Courts,
coordinating the terms upon of the Courts’ respective rulings, and
addressing any other procedural or administrative matters.

12. Notwithstanding the terms of the paragraph 11 above, this Protocol recognizes
that the U.S. Court and the Canadian Court are independent courts. Accordingly, although the
Courts will seek to cooperate and coordinate with each other in good faith, each of the Courts
shall be entitled at all times to exercise its independent jurisdiction and authority with respect to:
(2) matters presented to such Court; and (b) the conduct of the parties appearing in such matters.

13.  Where one Court has jurisdiction over a matter which requires the application of
the law of the jurisdiction of the other Court in order to determine an issue before it, the Court
with jurisdiction over such matter may, among other things, hear expert evidence or seek the
advice and direction of the other Court in respect of the foreign law to be applied, subject to

paragraph 26 herein.

E. Retention and Compensation of Estate Representative and Professionals

14.  The Monitor, its officers, directors, employees, counsel and agents, wherever
located, (collectively the "Monitor Parties") and any other estate representatives in the Canadian
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Proceedings (collectively, the "Canadian Representatives") shall be subject to the sole and
exclusive jurisdiction of the Canadian Court with respect to all matters, including: (a) the
Canadian Representatives' tenure in office; (b) the refention and compensation of the Canadian
Representatives; (c} the Canadian Representatives' liability, if any, to any person or entity,
including the Canadian Debtor and any third parties, in connection with the Insolvency
Proceedings; and (d) the hearing and determination of any other matters relating to the Canadian
Representatives arising in the Canadian Proceedings under the CCAA or other applicable
Canadian law. The Canadian Representatives shall not be required to seek approval of their
retention in the U.S. Court for services rendered to the Debtors. Additionally, the Canadian
Representatives: (a) shall be compensated for their services to the Debtors solely in accordance
with the CCAA, the CCAA Order and other applicable Canadian law or orders of the Canadian
Court; and (b) shall not be required to seek approval of their compensation in the U.S Court.

15.  The Monitor Parties shall be entitled to the same protections and immunities in
the United States as those granted to them under the CCAA and the CCAA Order. In particular,
except as otherwise provided in any subsequent order entered in the Canadian Proceedings, the
Monitor Parties shall incur no liability or obligations as a result of the CCAA Order, the
appointment of the Monitor, the carrying out of its duties or the provisions of the CCAA and the
CCAA Order by the Monitor Parties, except any such liability arising from actions of the
Monitor Parties constituting gross negligence or willful misconduct.

16.  Any estate representative appointed in the U.S. Proceedings, including without
limitation any examiners or trustees appointed in accordance with section 1163 of the
Bankruptcy Code (collectively, the "Chapter 11 Representatives™) shall be subject to the sole and
exclusive jurisdiction of the U.S. Court with respect to all matters, including: (a) the Chapter 11
Representatives' tenure in office; (b) the retention and compensation of the Chapter 11
Representatives; (c) the Chapter 11 Representatives' liability, if any, to any person or entity,
including the U.S. Debtor and any third parties, in connection with the Insolvency Proceedings;
and (d) the hearing and determination of any other matters relating to the Chapter 11
Representatives arising in the U.S. Proceedings under the Bankruptcy Code or other applicable
laws of the United States. The Chapter 11 Representatives and their counsel and other
professionals retained therefor shall not be required to seek approval of their retention in the
Canadian Court, Additionally, the Chapter 11 Representatives and their counsel and such other
professionals: (a) shall be compensated for their services to the Debtors solely in accordance
with the Bankruptey Code and other applicable laws of the United States or orders of the U.S.
Court; and (b) shall not be required to seek approval of their compensation for services
performed for the Debtors in the Canadian Court.

17.  Any professionals retained by or with the approval of the Canadian Debtor
{collectively, the "Canadian Professionals"), shall be subject to the sole and exclusive
Jjurisdiction of the Canadian Court. Accordingly, the Canadian Professionals: (a) shall be subject
to the procedures and standards for retention and compensation applicable in Canada with
respect to services performed on behalf of the Canadian Debtor; and (b) shall not be requn'ad to
seck approval of their retention or compensation in the U.S. Court w1th respect to services
performed on behalf of the Canadian Debtor.
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18. Any professwnals re?t(akl]n%c{ ér &tgg %I% e "Chapter 11 Professionals")
shall be subject to the sole and exclusive jurisdiction of the U.S. Court. Accordingly, the Chapter
. 11 Professionals: (2) shall be subject to the procedures and standard for retention and
% compensation applicable in the U.S. Court under the Bankruptcy Code with respect to services
performed on behalf of the U.S. Debtor and any other applicable laws of the United States or
orders of the U.S. Court; and (b) shall not be required to seek approval of their retention or
compensation in the Canadian Court with respect to services performed on behalf of the U.S.
Debtor.

F. Appearances

19.  Upon any appearance or filing, as may be permitted or provided for by the rules
of the applicable Court, the Debtors, their creditors and other interested parties in the Insolvency
Proceedings, including the Estate Representatives and the U.S. Trustee, shall be subject to the
personal jurisdiction of the Canadian Court or the U.S. Court, as applicable, with respect to the
particular matters as to which they appear before that Court.

G. Notices

20.  Notice of any motion, application or other pleading or paper filed in one or both
of the Insolvency Proceedings involving or relating to matters addressed by this Protocol and
notice of any related hearings or other proceedings shall be given by appropriate means
(including, where circumstances warrant, by courier, telecopier or other electronic forms of
communication) to the following: (a) all creditors and interested parties, in accordance with the
practice of the jurisdiction where the papers are filed or the proceedings are to occur; and (b) to
the extent not otherwise entitled to receive notice under clause (a) of this sentence, counsel to the
Debtors; the U.S. Trustee; the Monitor and any other statutory committees appointed in these
cases and such other parties as may be designated by either of the Courts from time to time.
Notice ir accordance with this paragraph shall be given by the party otherwise responsible for
effecting notice in the jurisdiction where the underlying papers are filed or the proceedings are to
occur. In addition to the foregoing, upon request, the U.S. Debtor or the Canadian Debtor shall
provide the U.S. Court or the Canadian Court, as the case may be, with copies of any orders,
decisions, opinions or similar papers issued by the other Court in the Insolvency Proceedings.

21.  When any cross-border issues or matters addressed by this Protocol are to be
addressed before a Court, notices shall be provided in the manner and to the parties referred to in
paragraph 20 above.

H. Effectiveness; Modification

22,  This Protocol shall become effective only upon its approval by both the U.S.
Court and the Canadian Court.

23.  The Guidelines attached hereto as Schedule A are subject to the following
modifications:
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a, the words ‘in which case Guideline 7 should apply” are deleted from
Guideline 6(c) and are replaced with the words “in which case Guideline 7(d)
should apply™;

b. Guidelines 7(a), (b) and (c) are deleted;

¢. Guidelines 8(b) and {c) are deleted;

d. the words “Subject to Guideline 7(b)” from Guidelines 9(d) and (¢} are
deleted; and

e. Guideline 9(e) is further amended as follows:

The Court, subsequent to the joint hearing, should be entitled to communicate
with the other Court, with or without counsel present, for the purpose of
determining whether coordinated orders could be made by both Courts and to
coordinate and resclve any procedural, substantive or nonsubstantive matters
relating to the joint hearing.

24,  This Protocol may not be supplemented, modified, terminated, or replaced in any
manner except upon the approval of both the U.S. Court and the Canadian Court after notice and
a hearing. Notice of any legal proceeding to supplement, modify, terminate or replace this
Protocol shall be given accordance with the notice provisions set forth in paragraph 20 above.

L Procedure for Resolving Disputes Under this Protocol

25,  Disputes relating to the terms, intent or application of this Protocol may be
addressed by interested parties to the U.S. Court, the Canadian Court or both Courts upon notice
in accordance with the notice provisions outlined in paragraph 20 above. In rendering a ' . -
determination in any such dispute, the Court to which the issue is addressed: (2) shall consult
with the other Court; and (b) may, in its sole and exclusive discretion, either: (i) render a binding
decision after such consultation; (ii) defer to the determination of the other Court by transferring
the matter, in whole or in part, to such other Court; or (iii) seek a joint hearing of both Courts in 3
accordance with paragraph 11 above. Notwithstanding the foregoing, in making a determination
under this paragraph, each Court shall give due consideration to the independence, comity and
inherent jurisdiction of the other Court established under existing law.

26.  In implementing the terms of this Protocol, the U.S. Court and the Canadian Court
may, in their sole, respective discretion, provide advice or guidance to each other with respect to
legal issues in accordance with the following procedures:

a. the U.S. Court or the Canadian Court, as applicable, may determine that such
advice or guidance is appropriate under the circumstances;

b. the Court issuing such advice or guidance shall provide it to the non-issuing
Court in writing;
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c. coi:ies of such written advice or guidance shall be served by the applicable
Court in accordance with paragraph 20 hereof; and

d. the Courts may jointly decide to invite the Debtors, the Estate
Representatives, the U.S. Trustee and any other affected or interested party to
make submissions to the appropriate Court in response to or in connection
with any written advice or guidance received from the other Court.

J. . Preservation of Rights

27.  Except as specifically provided herein, neither the terms of this Protocol nor any
actions taken under the terms of this Protocol shall: (a) prejudice or affect the powers, rights,
claims and defenses of the Debtors and their estates, the Estate Representatives, the U.S. Trustee
or any of the Debtors' creditors under applicable law, including the Bankruptcy Code and the
CCAA, and the orders of the Courts; or (b) preclude or prejudice the rights of any person to
assert or pursue such person's substantive rights against any other person under the applicable
laws of Canada or the United States.
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COPYRIGHT © 2003
By
THE AMERICAN LAW INSTITUTE

All rights reserved
Printed in the United States of America

The Guidelines Applicable to Court-to-Court Communi-
cations in Cross-Border Cases were developed by The
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In May of 2000 The American Law Institute gave its
final approval to the work of the ALI's Transnational In-
solvency Project. This consisted of the four volumes eventu-
ally published, after a period of delay required by the need
to take into account a newly enacted Mexican Bankruptcy
Code, in 2003 under the title of Transnational Insolvency:
Cooperation Among the NAFTA Countries. These volumes
included both the first phase of the project, separate State-
ments of the bankruptcy laws of Canada, Mexico, and the
United States, and the project’s culminating phase, a volume
comprising Principles of Cooperation Among the NAFTA
Countries. All reflected the joint input of teams of Re-
porters and Advisers from each of the three NAFTA coun-
tries and a fully transnational perspective. Published by
Juris Publishing, Inc., they can be ordered on the ALI web-

site (www.ali.org).

A byproduct of our work on the Principles volume,
these Guidelines Applicable to Court-to-Court Communica-
tions in Cross-Border Cases appeared originally as Appen-
dix B of that volume and were approved by the ALI in 2000
along with the rest of the volume. But the Guidelines have
played a vital and influential role apart from the Principles,
having been widely translated and distributed, cited and ap-
plied by courts, and independently approved by both the
International Insolvency Institute and the Insolvency In-
stitute of Canada. Although they were initially developed in
the context of a project arrived at improving cooperation
among bankruptcy courts within the NAFTA countries,
their acceptance by the III, whose members include leaders

iii






' i :46: Desc
Case 13-10670 Doc 1079-1  Filed 08/15/14 Entered _08/15/14 15:46:33
' of the insolvency bar froribimbrethoa 3 ebuhtries, suggests

a pertinence and applicability that extends far beyond the
ambit of NAFTA. Indeed, there appears to be no reason to
restrict the Guidelines to insolvency cases; they should
prove useful whenever sensible and coherent standards for
cooperation among courts involved in overlapping litiga-
tion are called for. See, e.g., American Law Institute, Inter--
national Jurisdiction and Judgments Project § 12(e) (Ten-
tative Draft No. 2,2004).

The American Law Institute expresses its gratitude to
the International Insolvency Institute for its continuing
efforts to publicize the Guidelines and to make them more
widely known to judges and lawyers around the world; to
IIT Chair E. Bruce Leonard of Toronto, who as Canadian
Co-Reporter for the Transnational Insolvency Project was
the principal drafter of the Guidelines in English and has
been primarily responsible for arranging and overseeing
their translation into the various other languages in which
they now appear; and to the translators themselves, whose
work will make the Guidelines much more universally ac-
cessible. We hope that this greater availability, in these new
English and bilingnal editions, will help to foster better
communication, and thus better understanding, among the
diverse courts and legal systems throughout our increas-

ingly globalized world.
LLANCE LIEBMAN
Director
The American Law Institute
January 2004 |
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International Insolvency Institute

The International Insolvency Institute, a world-wide
association of leading insolvency professionals, judges, aca-
demics, and regulators, is pleased to recommend the adoption
and the application in cross-border and multinational cases
of The American Law Institite’s Guidelines .Applicable to
Court-to-Court Communications in Cross-Border Cases.The
Guidelines were reviewed and studied by a Committee of the 5
I1T and were unanimously approved by its membership at the 5
III’s Annual General Meeting and Conference in New York
in June 2001. '

Since their approval by the III, the Guidelines have
been applied in several cross-border cases with consider-
able success in achieving the coordination that is so nec-. -
essary to preserve values for all of the creditors that are
involved in international cases. The III recommends with-
out qualification that insolvency professionals and judges
adopt the Guidelines at the earliest possible stage of a
cross-border case so that they will be in place whenever
there is a need for the courts involved to communicate
with each other, e.g., whenever the actions of one court
could impact on issues that are before the other court.

Although the Guidelines were developed in an insol-
vency context, it has been noted by litigation profession-
als and judges that the Guidelines would be equally valu-
able and constructive in any international case where two -
or more courts are involved. In fact, in multijurisdictional
litigation, the positive effect of the Guidelines would be
even greater in cases where several courts are involved. It
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is important to appreciate that the Guidelines require that
all domestic practices and procedures be complied with
and that the Guidelines do not alter or affect the substan-
tive rights of the parties or give any advantage to any
party over any other party. .

The International Insolvency Institute expresses
appreciation to its members who have arranged for the
translation of the Guidelines into French, German, Italian,
Korean, Japanese, Chinese, Portuguese, Russian, and
Swedish and extends its appreciation to The American Law
Institute for the translation into Spanish. The III also
expresses its appreciation to The American Law Institute,
the American College of Bankruptcy, and the Ontario Su-
perior Court of Justice Commercial List Committee for
their kind and generous financial support in enabling the
publication and dissemination of the Guidelines in bilingual
versions in major countries around the world.

Readers who become aware of cases in which the
Guidelines have been applied are highly encouraged to
provide the details of those cases to the IIT (fax: 416-360-
8877; e-mail: info@iiiglobal.org) so that everyone can ben-
efit from the experience and positive results that flow
from the adoption and application of the Guidelines. The
continuing progress of the Guidelines and the cases in
which the Guidelines have been applied will be main-
tained on the III's website at www.iiiglobal.org.

The III and all of its members are very pleased to
have been a part of the development and success of the
Guidelines and commend The American Law Institute for
its vision in developing the Guidelines and in supporting
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their worldwide circulation to insolvency professionals,
judges, academics, and regulators. The use of the Guide-
lines in international cases will change international insol-
vencies and reorganizations for the better forever, and the
insolvency community owes a considerable debt to The
American Law Institute for the inspiration and vision that
has made this possible. '

E. BRUCE LEONARD
Chairman
The International Insolvency Institute

Toronto, Ontario
March 2004
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We believe that the advantages of co-operation and co-ordination between Courts is clearly
advantageous to all of the stakeholders who are involved in insolvency and reorganization
cases that extend beyond the boundaries of one country. The benefit of communications
between Courts in international proceedings has been recognized by the United Nations
through the Model Law on Cross-Border Insolvency developed by the United Nations
Commission on International Trade Law and approved by the General Assembly of the United
Nations in 1997. The advantages of communications have also been recognized in the
European Union Regulation on Inmsolvency Proceedings which became effective for the
Member States of the European Union in 2002.

The Guidelines for Court-to-Court Communications in Cross-Border Cases were developed in the
American Law Institute’s Transnational Insolvency Project involving the NAFTA countries of
Mexico, the United States and Canada. The Guidelines have been approved by the membership
of the ALI and by the International Insolvency Institute whose membership covers over 40
countries from around the world. We appreciate that every country is unique and distinctive
and that every country has its own proud Jegal traditions and concepts. The Guidelines are not
intended to alter or change the domestic rules or procedures that are applicable in any country
and are not intended to affect or curtail the substantive rights of any party in proceedings
before the Courts. The Guidelines are intended to encourage and facilitate co-operation in
international cases while observing all applicable rules and procedures of the Courts that are
respectively involved. :

The Guidelines may be modified to meet either the procedural law of the jurisdiction in
question or the particular circumstances in individual cases so as to achieve the greatest level
of co-operation possible between the Courts in dealing with a multinational insolvency or
liquidation. The Guidelines, however, are not restricted to insolvency cases and may be of
assistance in dealing with non-insolvency cases that involve more than one country. Several of
us have already used the Guidelines in cross-border cases and would encourage stakeholders
and counsel in international cases to consider the advantages that could be achieved in their
cases from the application and implementation of the Guidelines.

Mr. Justice David Baragwanath ' Chief Justice Donald I. Brenner
High Court of New Zealand Supreme Court of British Columbia
Auckland, New Zealand Vancouver
Hon, Sidney B. Brooks Hon. Charles G. Case, II
United States Bankruptcy Court United States Bankruptcy Court
District of Colorado District of Arizona

Denver Phoenix
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Supreme Court of Slovenia® Exhibit A Pagénﬁigg rior Court of Justice

Ljubljana

Hon. James L. Garrity, Jr.
United States Bankruptcy Court
Southern District of New York (Ret'd)
Shearman & Sterling
New York

M. Justice Paul R. Heath
High Court of New Zealand
Auckland, New Zealand

Chief Judge Burton R. Lifland
United States Bankruptcy Appellate
Panel for the Second Circuit
New York

Hon. George Paine I
United States Bankruptcy Court
District of Tennessee
Nashville

Mr. Justice Adolfo A.N. Rouillon
Court of Appeal
Rosario, Argentina

Mr. Justice Wisit Wisitsora — At
Business Reorganization Office
Government of Thailand
Bangkok

.
\\

Toronto

Hon. Allan L. Gropper
Southern District of New York
United States Bankruptcy Court
New York

" Hon. Hyungdu Kim
Supreme Court of Korea
' Seoul

Mr. Justice Gavin Lightman
Royal Courts of Justice
London

Hon. Chiyong Rim
District Court
Western District of Seoul
Seoul, Korea

Hon. Shinjiro Takagi
Supreme Court of Japan (Ret'd)
Industrial Revitalization Corporation of Japan
Tokyo

Mr. Justice RH. Zulman
Supreme Court of Appeal of South Africa
Parklands
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Applicable to Court-to-Conrt Communications
in Cross-Border Cases

Introduction:

One of the most essential elements of cooperation in
cross-border cases is communication among the administrating
authorities of the countries involved. Because of the impor-
tance of the courts in insolvency and reorganization proceed-
ings, it is even more essential that the supervising courts be able
to coordinate their activities to assure the maximum available
benefit for the stakeholders of financially troubied enterprises.

‘These Guidelines are intended to enhance coordination and
harmonization of insolvency proceedings that involve more than
one country through communications among the jurisdictions
involved. Communications by judges directly with judges or
administrators in a foreign country, however, raise issues of cred-
ibility and proper procedures. The context alone is likely to cre-
ate concern in litigants unless the process is transparent and
clearly fair. Thus, communication among courts in cross-border
cases is both more important and more sensitive than in domes-
tic cases. These Guidelines encourage such communications
while channeling them through transparent procedures. The
Guidelines are meant to permit rapid cooperation in a develop-
ing insolvency case while ensuring due process to all concerned.

A Court intending to employ the Guidelines — in whole or
part, with or without modifications — should adopt them formal-
ly before applying them. A Court may wish to make its adoption
of the Guidelines contingent upon, or temporary until, their
adoption by other courts concerned in the matter. The adopting

1
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Court may want to make adoption or continuance conditional
upon adoption of the Guidelines by the other Court in a sub-
stantially similar form, to ensure that judges, counsel, and parties
are not subject to different standards of conduct.

The Guidelines should be adopted following such notice ~
to the parties and counsel as would be given under local pro-
cedures with regard to any important procedural decision
under similar circumstances. If communication with other
courts is urgently needed, the local procedures, including
notice requirements, that are used in urgent or emergency sit-
uations should be employed, including, if appropriate, an initial
period of effectiveness, followed by further consideration of
the Guidelines at a later time. Questions about the parties enti-
tled to such notice (for example, all parties or representative
parties or representative counsel) and the nature of the court’s
consideration of any objections (for example, with or without a
hearing) are governed by the Rules of Procedure in each juris-
diction and are not addressed in the Guidelines.

The Guidelines are not meant to be static, but are meant to
be adapted and modified to fit the circumstances of individual
cases and to change and evolve as the international insolvency
community gains experience from working with them. They are
to apply only in a manner that is consistent with local procedures
and local ethical requirements. They do not address the details of
notice and procedure that depend upon the law and practice in
each jurisdiction, However, the Guidelines represent approaches
that are likely to be highly useful in achieving efficient and just
resolutions of cross-border insolvency issues, Their use, with such
modifications and under such circumstances as may be appropri-
ate in a particular case, is therefore recommended.

2
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Guideline 1

Except in circumstances of urgency, prior to a communi-
cation with another Court, the Court should be satisfied that
such a communication is consistent with all applicable Rules of
Procedure-in its country. Where a Court intends to apply these
Guidelines (in whole or in part and with or without modifica-
tions), the Guidelines to be employed should, wherever possi-
ble, be formally adopted before they are applied. Coordination
of Guidelines between courts is desirable and officials of both
courts may communicate in accordance with Guideline 8(d)
with regard to the application and implementation of the
Guidelines.

Guideline 2

A Court may communicate with another Court in con-
nection with matters relating to proceedings before it for the
purposes of coordinating and harmonizing proceedings before
it with those in the other jurisdiction.

Guideline 3

A Court may communicate with an Insolvency Adminis-
trator in another jurisdiction or an authorized Representative
of the Court in that jurisdiction in connection with the coordi-
nation and harmonization of the proceedings before it with the
proceedings in the other jurisdiction.

Guideline 4

A Court may permit a duly authorized Insolvency Admin-

istrator to communicate with a foreign Court directly, subject

to the approval of the foreign Court, or through an Insolvency
Administrator in the other jurisdiction or through an autho-

3
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rized Representative of the foreign Court on such terms as the
Court considers appropriate,

Guideline 5

A Court may receive communications from a foreign
Court or from an authorized Representative of the foreign
Court or from a foreign Insolvency Administrator and should
respond directly if the communication is from a foreign Court
(subject to Guideline 7 in the case of two-way communica-
tions) and may respond directly or through an authorized
Representative of the Court or through a duly authorized
Insolvency Administrator if the communication is from a for-
eign Insolvency Administrator, subject to local rules concern-
ing ex parte communications.

Guideline 6

Communications from a Court to another Court may take
place by or through the Court:

(a) Sending or transmitting copies of formal orders,
judgments, opinions, reasons for decision, endorse-
ments, transcripts of proceedings, or other docu-
ments directly to the other Court and providing ad-
vance notice to counsel for affected parties in such
manner as the Court considers appropriate; '

(b) Directing counsel or a foreign or domestic Insolvency
Administrator to transmit or deliver copies of docu-
ments, pleadings, affidavits, factums, briefs, or other
documents that are filed or to be filed with the Court
to the other Court in such fashion as may be appropri-

- ate and providing advance notice to counsel for affect-
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ed parties in such manner as the Court considers ap-
propriate;

Participating in two-way communications with the
other Court by telephone or video conference call or
other electronic means, in which case Guideline 7
should apply.

Guideline 7

In the event of communications between the Courts in
accordance with Guidelines 2 and 5 by means of telephone or
video conference call or other electronic means, unless other-
wise directed by either of the two Courts:

(a)

(b)

()

Counse] for all affected parties should be entitled to
participate in person during the communication and
advance notice of the communication should be
given to all parties in accordance with the Rules of
Procedure applicable in each Court;

The communication between the Courts should be
recorded and may be transcribed. A written tran-
script may be prepared from a recording of the com-
munication which, with the approval of both Courts,
should be treated as an official transcript of the com-
munication;

Copies of any recording of the communication, of
any transcript of the communication prepared pur-
suant (o any Direction of either Court, and of any
official transcript prepared from a recording should
be filed as part of the record in the proceedings and
made available to counsel for all parties in both

L]
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Courts subject to such Directions as to confidential-
ity as the Courts may consider appropriate; and

(d) The time and place for communications between the
Courts should be to the satisfaction of both Courts. ~
Personnel other than Judges in each Court may com-
municate fully with each other to establish appropriate
arrangements for the communication without the
necessity for participation by counsel unless otherwise
ordered by either of the Courts.

Guideline 8

In the event of communications between the Court and
an authorized Representative of the foreign Court or a foreign
Insolvency Administrator in accordance with Guidelines 3 and
5 by means of telephone or video conference call or other elec-
tronic means, unless otherwise directed by the Court:

(a) Counsel for all affected parties should be entitled to
participate in person during the communication and
advance notice of the communication should be
given to all parties in accordance with the Rules of
Procedure applicable in each Court;

(b) The communication should be recorded and may be
transcribed, A written transcript may be prepared
from a recording of the communication which, with
the approval of the Court, can be treated as an offi-
cial transcript of the communication;

(c) Copies of any recording of the communication, of any
transcript of the communication prepared pursuant to
any Direction of the Court, and of any official tran-

6
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script prepared from a recording should be filed as part
of the record in the proceedings and made available to
the other Court and to counsel for all parties in both
Courts subject to such Directions as to confidentiality
as the Court may consider appropriate;and

(d) The time and place for the communication should be
to the satisfaction of the Court. Personnel of the Court
other than Judges may communicate fully with the
authorized Representative of the foreign Court or the
foreign Insolvency Administrator to establish appro-
priate arrangements for the communication without
the necessity for participation by counsel unless other-
wise ordered by the Court.

Guideline 9

A Court may conduct a joint hearing with another Court. In
connection with any such joint hearing, the following should apply,
unless otherwise ordered or unless otherwise provided in any pre-
viously approved Protocol applicable to such joint hearing:

{a) Each Court should be able to simultaneously hear
the proceedings in the other Court.

(b) Evidentiary or written materials filed or to be filed in i
one Court should, in accordance with the Directions '
of that Court, be transmitted to the other Court or
made available electronically in a publicly accessible
system in advance of the hearing. Transmittal of such
material to the other Court or its public availability
in an electronic system should not subject the party
filing the material in one Court to the jurisdiction of
the other Court.
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(c) Submissions or applications by the representative of
any party should be made only to the Court in which
the representative making the submissions is appear-
ing unless the representative is specifically given per-
mission by the other Court to make submissions to it.

(d)} Subject to Guideline 7(b), the Court should be entitled
to communicate with the other Court in advance of a
joint hearing, with or without counsel being present, to
establish Guidelines for the orderly making of submis-
sions and rendering of decisions by the Courts, and to
coordinate and resolve any procedural, administrative,
or preliminary matters relating to the joint hearing.

(e) Subject to Guideline 7(b), the Court, subsequent to
the joint hearing, should be entitled to communicate
with the other Court, with or without counsel pres-
ent, for the purpose of determining whether coordi-
nated orders could be made by both Courts and to
coordinate and resolve any procedural or nonsub-
stantive matters relating to the joint hearing,

Guideline 10

- The Court should, except upon proper objection on valid
grounds and then only to the extent of such objection, recog-
nize and accept as authentic the provisions of statutes, statuto-
ry or administrative regulations, and rules of court of general
application applicable to the proceedings in the other jurisdic-
tion without the need for further proof or exemplification
thereof.
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Guideline 11

The Court should, except upon proper objection on valid
grounds and then only to the extent of such objection, accept that
Orders made in the proceedings in the other jurisdiction were
duly and properly made or entered on or about their respective
dates and accept that such Orders require no further proof or
exemplification for purposes of the proceedings before it, subject
to all such proper reservations as in the opinion of the Court are
appropriate regarding proceedings by way of appeal or review
that are actually pending in respect of any such Orders.

Guideline 12

The Court may coordinate proceedings before it with pro-
ceedings in another jurisdiction by establishing a Service List that
may include parties that are entitled to receive notice of proceed-
ings before the Court in the other jurisdiction (“Non-Resident
Parties”). All notices, applications, motions, and other materials
served for purposes of the proceedings before the Court may be
ordered to also be provided to or served on the Non-Resident
Parties by making such materials available electronically in a pub-
licly accessible system or by facsimile transmission, certified or reg-
istered mail or delivery by courier, or in such other manner as may
be directed by the Court in accordance with the procedures appli-
cable in the Court.

Guideline 13

'The Court may issue an Order or issue Directions permitting
the foreign Insolvency Administrator or a representative of cred-
itors in the proceedings in the other jurisdiction or an authorized

9
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Representative of the Court in the other jurisdiction to appear
and be heard by the Court without thereby becoming subject to
the jurisdiction of the Court.

Guideline 14

The Court may direct that any stay of proceedings affecting
the parties before it shall, subject to further order of the Court,
not apply to applications or motions brought by such parties
before the other Court or that relief be granted to permit such
parties to bring such applications or motions before the other
Court on such terms and conditions as it considers appropriate.
Court-to-Court communications in accordance with Guidelines 6
and 7 hereof may take place if an application or motion brought
before the Court affects or might affect issues or proceedings in
the Court in the other jurisdiction.

Guideline 15

A Court may communicate with a Court in another juris-
diction or with an authorized Representative of such Court in the
manner prescribed by these Guidelines for purposes of coordi-
nating and harmonizing proceedings before it with proceedings
in the other jurisdiction regardless of the form of the proceedings
before it or before the other Court wherever there is commonal-
ity among the issues and/or the parties in the proceedings. The
Court should, absent compelling reasons to the contrary, so com-
municate with the Court in the other jurisdiction where the inter-
ests of justice so require.

Guideline 16

Directions issued by the Court under these Guidelines are
% subject to such amendments, modifications, and extensions as

10
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may be considered appropriate by the Court for the purposes
described above and to reflect the changes and developments
from time to time in the proceedings before it and before the
other Court. Any Directions may be supplemented, modified,
and restated from time to time and such modifications, amend-
ments, and restatements should become effective upon being
accepted by both Courts. If either Court intends to supplement,
change, or abrogate Directions issued under these Guidelines
in the absence of joint approval by both Courts, the Court
should give the other Courts involved reasonable notice of its
intention to do so.

Guideline 17

Arrangements contemplated under these Guidelines do not
constitute a compromise or waiver by the Court of any powers,
responsibilities, or authority and do not constitute a substantive
determination of any matter in controversy before the Court or
before the other Court nor a waiver by any of the parties of any
of their substantive rights and claims or a diminution of the effect
of any of the Orders made by the Court or the other Court.

11
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UNOFFICIAL TRANSLATION

CANADA SUPERIOR COURT
(COMMERCIAL CHAMBER)

PROVINCE OF QUEBEC

DISTRICT OF SAINT-FRANGOIS
In the matter of the plan of a arrangement of:

No: 450-11-000167-134

MONTREAL MAINE AND ATLANTIC CANADA
CO.

Debtor

VS.

RICHTER ADVISORY GROUP INC.

Monitor
and

THE ATTORNEY GENERAL OF QUEBEC

Petitioner

MOTION OF THE ATTORNEY GENERAL OF QUEBEC
FOR AN ORDER DETERMINING THE ALLOCATION
OF THE PURCHASE PRICE OF THE ASSETS OF THE
DEBTOR IN CANADA

TO THE HONOURABLE GAETAN DUMAS, OF THE SUPERIOR COURT OF QUEBEC,
COMMERCIAL CHAMBER, FOR THE DISTRICT OF SAINT-FRANCOIS, THE QUEBEC
GOVERNEMENT SUBMITS:

1. The Government of Quebec is a party to the present proceedings as a creditor of the
Debtor, notably regarding the costs incurred since the derailment of one of the Debtor’s
train at Lac-Megantic on July 6, 2013.

2. The Government of Quebec’s claim includes a claim for costs and damages caused to
the environment by the derailment.

MTL_LAW\ 222693002
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Regarding this claim, the Government of Quebec benefits from a security, of a rank prior
to any other right or charge, on the immoveabie property in cause and on the contiguous
lots of the Debtor located in Canada, the whole by virtue of Section 11.8(8) of the
Companies’ Credifors Arrangement Act, R.S.C., 1985, ¢. C-36, "CCAA".

The Government of Quebec consequently has interest to have determined the allocation
of the purchase price of the assets of the Debtor and of the Montreal Maine & Atlantic
Railway, Ltd. ("MMA USA").

The Government of the United States, on behalf of the Federal Railway Administration,
itself filed, on July 18, 2014, a similar Motion before the Bankruptcy Court of the District
of Maine entitled Unifed States of America's Motion for an Order (1) Determining the
Allocation of the Purchase price for Debtor's Assets and (2) Enforcing Order Approving
Carve-Out, exhibit PGQ-1.

State of the situation

6.

According to an Order rendered on January 23, 2014, the Court approved a transaction
between, on the one part, the Debtor and the American trustee to the assets of MMA
USA, as vendor, and on the other part, Railroad Acquisition Holdings LLC ("RAH") as
buyer, for the sale of the assets of the Debtor and the assets of MMA USA, according to
the terms of the offer to purchase dated December 12, 2013 (the “Offer to purchase”),
the whole as it appears from the Court file and from such Offer to purchase, exhibit
PGQ-2.

Section 2.5 of the Offer to purchase mentions the following:

2.5. Purchase Price. The purchase price for the Assets (the "Purchase Price")
shall consist of Fourteen Million Two Hundred Fifty Thousand Dollars
($14,250,000,00) plus the Assumed Liabilities, provided, however, that amounts
paid pursuant to Section 2.3(a)(v) of this Agreement, if any, shall be deducted for
the Purchase Price. Except as otherwise specified herein, the term "Dollars" or
"$" as used in this Agreement refers to United States Dollars.

The only purchase price allocation mentioned to the Offer to purchase envisioned a
division between the immoveable property and the other assets, the whole as it appears
from section 2.7 of the Offer to purchase, exhibit PGQ-1, question which is not relevant
in this case.

On May 9, 2014, the Court rendered an Order approving a third amendment to the Offer
to purchase, exhibit PGQ-1, which aimed, notably, to modify section 2.5 which now
reads as follows:

Purchase Price. The purchase price for the Assets (the "Purchase Price™) shall
consist of :

For the MMA Assets, Eleven Million Fifty Thousand Dollars ($11,050,000), plus
the Assumed Liabilities to the extent that such liabilities relate to the MMA Assets
and the operation of the MMA Assets from and after the MMA Assets Closing
(the "MMA Assets Purchase Price"); [...]: '

MTL_LAWA 222593002
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For the MMA Canada Assets, Three Million Two Hundred Thousand Dollars
($3,200,000), plus the Specified MMA Canada Receivables Purchase Price
{which shall be payable upon the sale of the applicable Specified MMA Canada
Reveivable(s) in accordance with Section 2.8 hereof), plus Assumed Liabilities to
the extent that such liabilities relate to the MMA Canada Assets and the operation
of the MMA Canada Assets from and after the MMA Canada Assets Closing (the
"MMA Canada Assets Purchase Price"); [...]

the whole as it appears from the Third Amendment to Asset Purchase Agreement,
exhibit PGQ-3.

10.  According to the same Order, the Court specifically reserved the rights of any interested
party to contest the allocation determined by the buyer pursuant to the third amendment
to the Offer to purchase.

Allocation of the sale price between the Canadian and American assets

11. Whatever the reason why RAH chose to allocate the purchase price between the
Canadian and the American assets in its Offer to purchase as it did, this decision does
not bind any of the creditors and even less so the Court.

12. Since the elaboration of the common Bid Procedures for the sale of the Debtor's and
MMA USA’s assets, it was agreed that the bids would start at the following amounts for
the relevant lots in this case:

All Assets Lot: US$15,748,750
MMA Lot: US$10,551,662
MMA Canada Lot:  US$5,197,088

which correspond to a proportion of 67% for the American assets and 33% for the 3
Canadian assets each considered separately, the whole as it appears from the Bid
Procedures, exhibit PGQ-4.

13.  The secured creditors were consulted regarding the approach chosen under the bid
process proposed by both the American trustee and the Canadian monitor and the Court
approved it in its Order dated December 19, 2013.

14.  In addition, in its fourth report, filed during the December 19, 2013 hearing, the monitor
mentions an agreement with the American trustee according to which the minimum bids
‘will serve as a minimum allocation in the event of a single purchaser for the assets [of
the Debtor and MMA USA]", the whole as it appears from paragraph 49 of this fourth
report, exhibit PGQ-5.

15. For the purpose of the common Bid Procedures nor at any other moment was it question
of an offer which could be made for an amount of $3,200,000 for the Debtor’s assets.

16. The allocation for the Bid Procedures determined between the American trustee and the

Canadian monitor, which both have an extensive and vast expertise regarding the sale
of assets in an insolvency context, should receive the approval of the Court.

MTL_LAWA 222593012
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WHEREFORE, MAY IT PLEASE THE COURT TO:

DECLARE that the purchase price of the assets of the Debtor and of the Montreal Maine
& Atlantic Railway, Ltd. should be allocated in a proportion of 33% for the assets of the
Debtor;

RENDER any other order that the Court deems appropriate in the circumstances;

THE WHOLE with costs.

MONTREAL, August 11, 2014

_(signature)

Bernard, Roy {(Justice-Quebec)
Attorneys for the Petitioner
The Government of Quebec

MTL_LAWA 222593002






Case 13-10670 Doc 1079-2 Filed 08/15/14 Entered 08/15/14 15:46:33 Desc

ce ey 1y Exhibit B Page 5 of 123
o » ‘Q‘ L. iy )

[}
L]

AFFIDAVIT

Je, soussigné, FREDERIC MAHEUX, avocat, résidant et domicllié pour les fins
des présentes au 1200, rue de PEglise, Sainte-Foy, Québec, G1V 4M1, affirme
solenneflement ce qui suit : '

1. Depuls le mois de juillet 2013, j'agis comme coordonnateur du dossier relatif & la
tragédie de Lac-Mégantic pour le ministére de la Justice,

2. Jai pris connaissance de la requéte du Procureur général du Québec pour faire
déterminer l'allocation du prix de vente des actifs de la Débiirice du Canada;

3.  Tous les faits allégués dans cette requéte sont vrais.

ET JAI SIGNE :

Affirmé solennellement devant moli,
a Sainte-Foy, ce 12 aoiit 2014

Commissaire & 'assermentation -
pour le district de Québec
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CANADA

NC: 450-11:000167-134 E bU PLAN DE

. MAINE & ATLANTIQUE

Débitrice

st
RICHTER GROUPE CONSEILING:

Controleur

- a‘t -
F”RGCUF&EUH GENEF‘YAL Dy QUEBEC

: ‘Requiérant

Pidce PGO:1:

Pidce PEQ-2  Asset Purchase Adresrent, 12 décenibre 2013 - -

Piéce PGO-4;  Bid Proceduies.

Pidce PGQ:S:  Qualtridme rapport:du Contréleur, déposée lors de faudition
| du 19/décembre 2018 |

Montréal, le 12 aofit 2014
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Québec mm

COUR SUPERIEURE
(Chambre commercialg)

PROVINCE DE QUEBEC
DISTRICT DE ST-FRANGOIS

N° : 450-11-000167-134

DANS L'AFFAIRE DU PLAN DE TRANSACTION DE ;
MONTREAL, MAINE & ATLANTIQUE CANADA CIE

Deébitrice
- m.n -
RICHTER GROUPE CONSEIL INC.
Contrdleur
et~ .
PROCUREUR GENERAL DU QUEBEC
. Requérant

REQUETE DU PROCUREUR GENERAL DU QUEBEC
POUR FAIRE DETERMINER L’ALLOCATION DU PRIX DE
VENTE DES ACTIFS DE LA DEBITRICE AU CANADA,
AFFIDAVIT, AVIS DE PRESENTATION ET LISTE DE PIECES

Bernard, Roy (Justice - Québec)
Louise Comtois, Avocate
Palais da justice
1, rue Notre-Dame Est, bureau 8.00
Montréal (Québec) H2Y 1B6
Téléphone: 514 393-2336
Télécopieur :514 873-7074
Code d'enregistrement : BB1721
N/Réf.: CM-2013-002850
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

Inre Chapter 11

Case No. 13-10670
MONTREAL MAINE & ATLANTIC
RAILWAY,LTD.,

Debtor.

R A N e

UNITED STATES OF AMERICA’S MOTION FOR AN ORDER (1) DETERMINING
THE ALLOCATION OF THE PURCHASE PRICE FOR DEBTOR’S ASSETS
AND (2) ENFORCING ORDER APPROVING CARVE-OUT

The United States of America, through the Department of Transportation, Federal Railroad
Administration (“FRA”), hereby moves this Court, pursuant to sections _105, 361, 363(b) and
506(c) of title 11 of the United States Code (the “Bankruptcy Code”), for an order (1)
determining the allocation of the purchase price for the Debtor’s assets as contemplated in this
Court’s Order Granting Motion to Approve Third Amendment to Asset Purchase Agreement
between Robert J. Keach, as Chapter 11 Trustee for the Estate of Montreal Maine & Atlantic
Railway, Ltd., Montreal Maine & Atlantic Canada Co. and Railroad Acquisition Holdings LLC
entered May 8, 2014, (Docket No. 865) (the “Closing Authorization Order”); and (2) enforcing
the Court’s Order Approving Carve-Out entered October 18, 2013 (Docket No. 392) (the “Carve-

Out Order™).

JURISDICTION AND VENUE
1. On August 7, 2013, Montreal, Maine & Atlantic Railway, Ltd. (the “Debtor’™)
filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code. On August 21,
2013, the United States Trustee appointed Robert J. Keach, Esq. (the “Trustee”) to serve as

Chapter 11 trustee in this case pursuant to 11 U.S.C. § 1163.
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2. The Debtor is a Delaware corporation that, since January of 2003 until recently,
operated an integrated, shortline freight railroad system with its affiliate, Montreal Maine &
Atlantic Canada Co. (“MMA Canada”). On August 7, 2013, MMA Canada filed for protection
from creditors in a concurrent proceeding under Canada’s Companies’ Creditors Arrangement
Act, R.S.C. 1985, ¢. C-36, as amended, in the Superior Court for the Province of Quebec,
District of Montreal (the “Canadian Court”).

3. The Court has jurisdiction of this Motion pursuant to 28 U.S.C. §§ 157 and 1334
as well as the standing order of the United States District Court for the District of Maine (the
“District Court™) dated August 1, 1984, pursuant to which all cases filed in Maine under the
Bankruptcy Code are automatically referred by the District Court to this Court. Venue is proper
pursuant to 28 U.S.C. §§ 1408 and 1409. The relief requested by the Motion is based upon, infer
alia, 11 U.S.C. §§ 105(a), 361, 363, and 506(c). This is a core matter pursuant to 28 U.S.C. §

157(6)(2)(A), (K), (M), and (0).
BACKGROUND

4, In September 2013, the Trustee negotiated a carve-out stipulation (the “Carve-
Out”) with the FRA, in an amount not to exceed $5 million, for the payment of the Trustee’s
professional fees and expenses in administering the Debtor’s estate. The Court approved the
Carve-Out by order dated October 18, 2013 (Docket No. 392) (the “Carve-Out Order”).!
Trustee has funded the Carve-Out from the proceeds of the FRA’s otherwise unassailable first-
priority lien on the Debtor’s assets. First Interim Application of Trustee Robert J. Keach for

Allowance and Payment of Compensation and Reimbursement of Expenses for the Period August

’ The Carve-Out Order remains on appeal but is not subject to any stay and is fully

enforceable. The Carve-Out stipulation was an exhibit to the motion (Docket No. 257) seeking
the Court’s approval for it and is attached hereto as Exhibit A.

2
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21, 2013 through April 30, 2014 (“First Interim Application™) (Docket No. 873) at Exhibit B
(closing statement from sale of Debtor’s assets). As the Trustee has admitted, without the Carve-
Out, this case could not have been effectively administered, to the detriment of all creditors, the
state and regional econbmies, and, most of all, the derailment victims. Id. at para. 15.

5. In the Carve-Out, the Trustee “acknowledge[d] and agree[d] that: (a) the Debtor
.and the Debtor’s estate are indebted to the FRA in the approximate amount of $27,999,703.72 as
of the Petition Date (the ‘FRA Claim”); and (b) that the FRA Claim is éecured by a valid,
perfected, and unavoidable first priority security interests in and liens on the Collateral.” Carve-
Out at para. 1. The Carve-Out’s definition of Collateral includes, among other things,
substantially all of the Debtor’s real property. Id. at 2.2

7. The Trustee further “acknowledge[d] and agree[d] that the proceeds from any sale
of the Collateral in excess of the Carve-Out shall be immediately disbursed to the FRA upon the
Trustee’s receipt of such proceeds.” Carve-Cut at para. 2.E.

8. Additionally, the Trustee negotiated two separate financings with Camden
National Bank (“Camden”) to ensure that the Debtor possessed sufficient working capital to
continue operations pending a sale and resolution of the case. The first, Court approved
financing was a revolving, $3 million line of credit secured by a first mortgage and security
interest on all assets located in the United States that secured FRA’s Claim and subordinated the
interests of the FRA in the Debtor’s assets to Camden’s. (Docket No. 367). Absent this
financing, the Debtor would have run out of sufficient cash before the end of October 2013 and

been forced to wind-down or abandon its operations. First Interim Application at para. 16.

2 The FRA Claim is also secured by all real property owned by MMA Canada located in

the province of Quebec, Canada as well as all of MMA Canada’s personal property. Carve-Out
at 2.
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Through a series of orders (Docket Nos. 649, 672 and 742), the second, Court approved
financing extended the first line of credit to $4.8 million, which was again necessary to provide
the Debtor sufficient working capital to continue operations pending a sale of the Debtor’s assets
and resolution of the case (the “Second Financing Order”). First Interim Application at para. 16.
As part of his negotiations with the FRA regarding the Second Financing Order, the Trustee
agreed to reduce the Carve-Out to $4 million and provide other adequate protection to FRA in
order to complete the financing.

9. The additional adequate protection provided FRA was a first-priority lien, subject
to the interests, if any, of Wheeling & Lake Erie Railway Company (“Wheeling”) in the Debtor’s
interests in (a) the proceeds of a settlement with Travelers Property Casualty Company of
America, which settlement the Court approved December 24, 2013 (the “Travelers Insurance
Settlement Proceeds™) (Docket No. 550); and (b) the proceeds of the agreement relating to the
assignment of 45G tax credits, which agreement the Court approved December 17, 2013 (the
“45G Tax Credits™) (Docket No. 511).

10.  On January 24, 2014, the Court approved the sale of substantially all of the
Debtor’s assets to Railroad Acquisition Holdings LLC (“RAH”) (the “Sale Order”) (Docket No.
594) pursuant to an Asset Purchase Agreement dated December 12, 2013 (as amended, the
“APA”) between the Trustee, the Debtor, MMA Canada and RAH. In conjunction with this
approval, the Canadian Court also approved a sale of substantially all of MMA Canada’s assets
to RAH on January 23, 2014.

11.  On May 8, 2014, the Court entered the Closing Authorization Order approving a

third amendment to the APA, which, among other things, authorized the Trustee, the Debtor and
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RAH to close the sale of the Debtor’s assets and MMA Canada’s assets either simultaneously or
separately (Docket No. 865). Closing A#thorizatian Order at para. 4.
12, The Closing Authorization Order further provided that “the rights, if any, of any

party holding a lien upon any of the MMA Assets to contest the allocation of the Purchase Price

as among certain MMA Assets are hereby expressly preserved, and the rights, if any, of any
party to contest the allocation of value as between the Debtor and MMA Canada are hereby
expressly preserved.” Id. at para. 10. The APA, as amended pursuant to the Closing
Authorization Order, defined the Purchase Price. Trustee ;s Motion for an Order Approving the
Third Amendment to Asset Purchase Agreement (Docket No. 847), Exhibit A at 4-5.

13. A closing of the sale of the Debtor’s assets to RAH occurred on May 15, 2014.
According to the purchaser’s allocation: (a) $3,200,000 of the gross purchase price under the
APA was allocable to the assets of MMA Canada, with the balance allocable to the Debtor’s
assets; and (b) of the amount allocable to the Debtor’s assets, $288,000 was allocated to
inventory in which Wheeling had a first security interest (the “Wheeling Inventory Allocation™),
A closing of the sale of MMA Canada’s assets closed on June 30, 2014, and the closing
statement for that closing assumed that $3,200,000.00 (U.S.) was allocated to the assets of MMA
Canada.

14.  As a result of the closing of the sale of the Debtor’s assets, the Trustee received
$11,096,279.02 (the “Sales Proceeds™). First Interim Application at Ex. 2. From this amount,
the Trustee has paid (1) closing expenses; (2) administrative expenses related to the sale; and (3)
all amounts due Camden under the financing authorized under the Second Financing Order. Id.

In addition, the Trustee has funded the $4 million Carve-Out. Id. After these payments from the
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Sale Proceeds, the Trustee holds net sales proceeds in escrow of $1,286,186.36 (the “Net Escrow

Sales Proceeds™). First Interim Application at Ex.2.

15. Moreover, the Court has issued orders determining the extent of the Debtor’s
interest in both the Trav_elcrs Insurance Settlement Proceeds and the 45G Tax Credits (Docket
Nos. 832 and 761, respectively).’ As a result of these orders, the Trustee holds an additional
$1,478,000 in escrow (the “Other Escrowed Amounts™). Id.

RELIEF REQUESTED

16.  As described above, FRA has valid first priority liens on both the Net Escrow
Sales Proceeds and the Other Escrowed Amounts. Under the terms of the Carve-Out and the
Second Financing Order, respectively, FRA is entitled to the distribution of the Net Escrow Sales
Proceeds and the Other Escrowed Amounts. Moreover, the Closing Authorization Order permits
FRA to request a determination of the allocation of (a) the Purchase Price as among the Debtor’s
assets and (b) the value from the sale as between the Debtor and MMA Canada. Accordingly,
pursuant to section 105 of the Bankruptcy Code and the Court’s inherent powers to enforce its
own orders, FRA seeks entry of an order (&) determining the allocation of (i) the Purchase Price
as among the Debtor’s assets and (ii) the value from the sale as between the Debtor and MMA
Canada, such tﬁat $3,200,000 is allocated to the assets of MMA Canada and the balance of the
Purchase Price under the APA is allocated to the Debtor’s assets; and (b) authorizing the Trustee
to disburse immediately to the FRA both the Net Escrow Sales Proceeds and the Other Escrowed

Amounts, minus the Wheeling Inventory Allocation.

* The order determining the Debtor’s interest in the Travelers Insurance Settlement Proceeds
(Docket No. 832) remains on appeal but is not subject to any stay and is fully enforceable.

6
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In accordance with Local Rule 9013-1, D. Me. LBR 9013-1, FRA has consulted with
counsel to the Trustee who represented that the Trustee does not oppose the relief requested
herein.

ARGUMENT

17.  This Court has the well settled authority to interpret and enforce its own orders.
Negron-Almeda v. Santiago, 528 F.2d 15, 22-23 (1* Cir. 2008) (unambiguous orders must be
enforced as written); Iskric v. Commonwealth Fin. Sys., Inc. (In re Iskric), 496 B.R. 355, 363
(M.D. Pa. 2013) (“Bankruptcy courts have the inherent power to enforce compliance with their
lawful orders.”); Rosen v. Breitner & Hoffman, P.C. (In re Flushing Hosp. and Medical Ctr.),
395 B.R. 229, 241 (E.D.N.Y. 2008) (“Section 105(a) may be invoked to enforce or implement
the Court’s earlier orders, and to prevent abuses of process.”) (internal quotation omitted).
Indeed, “[e]xercise of the Court’s section 105(a) authority in this manner, and for this purpose,
vindicates the interests of the Court, as much as (and perhaps more than) it vindicates the interest
of an individual litigant.” In re Flushing Hosp. and Medical Ctr., 395 B.R. at 241 (emphasis in
original).

18.  The Carve-Out is clear — proceeds from any sale of the Debtor’s assets in excess
of the Carve-Out “shall be immediately disbursed to the FRA upon Trustee’s receipt of such
proceeds.” The FRA’s right to receive right now the Net Escrow Sales Proceeds could not be
clearer. Moreover, in the Second Financing Order the FRA was granted a first priority lien on
the Debtor’s interest in the Travelers Insurance Settlement Proceeds and the 45G Tax Credits,
which interest, as described above, this Court has determined in separate, unstayed orders.

Again, the FRA’s right to receive the Other Escrowed Amounts (representing the aggregate
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amount of the Travelers Insurance Settlement Proceeds and the 45G Tax Credits) is superior to
any other possible claim thereto, and the FRA should receive those amounts immediately.

19.  Finally, the Closing Authorization Order explicitly affords (a) “any party holding
a lien [on] the MMA Assets the right to contest the allocation” of the Purchase Price as among
the Debtor’s assets and (b) any party generally the right to contest the value from the sale as
between the Debtor and MMA Canada. As the undisputed first lien holder on the Debtor’s real

estate, FRA meets both criteria for requesting the allocation determinations.

CONCLUSION

20.  For all of the foregoing reasons, the FRA requests that the Court enter an order:
(a) determining the allocation of (i) the Purchase Price as among the Debtor’s assets and (ii) the
value from the sale as between the Debtor and MMA Canada, such that $3,200,000 is allocated
to the assets of MMA Canada and the balance of the Purchase Price under the APA is allocated
to the Debtor’s assets; and (b) authorizing the Trustee to disburse immediately to the FRA both
the Net Escrow Sales Proceeds and the Other Escrowed Amounts, minus the Wheeling Inventory
Allocation.
Dated: July 18, 2014 Respectfully submitted,

STUART F. DELERY
Assistant Attorney General

THOMAS E. DELAHANTY, II
United States Attorney

JOHN T. STEMPLEWICZ
Acting Director

/s/ Matthew J. Troy
MATTHEW I. TROY
Attorneys, Civil Division
U.S. Department of Justice
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MAINE
Inre:
Bk. No. 13-10670
MONTREAL MAINE & ATLANTIC Chapter 11
RAILWAY, LTD,

Debtor.

STIPULATION CONCERNING CARVE-QOUT FROM COLLATERAL
OF THE FEDERAL RAIL.ROAD ADMINISTRATION

THIS STIPULATION is made as of September 16, 2013, by and between Robert J. Keach, the
Chapter 11 trustee in the above-captioned case (the “Trustee™) and the United States of America,
represented by the Secretary of the Department of Transportation acting through the Administrator of the
Federal Railroad Administration (the “FRA™).

BACKGROUND

WHEREAS, Montreal Maine & Atlantic Railway, Ltd. (the “Debtor”) filed a voluntary petition for
relief under Chapter 11 of the United States Bankruptcy Code (the “Bankruptcy Code™) on August 7, 2013
(the “Petition Date™) with this Court;

WHEREAS, the United States Trustee appointed the Trustee to serve in the Debtor’s Chapter 11
case (the “Case”) pursuant to 11 U.S.C. § 1163;

WHEREAS, to assist him in discharging his duties and administering the Case, the Trustee has
retained and will retain, subject to the approval of the Court, various attorneys, accountants, financial
advisors and other professional persons (collectively, the “Trustee’s Professionals™);

WHEREAS, the FRA has an interest in the efficient administration of the Chapter 11 Case and the
safe and reliable operation of the Debtor railroad, pending a possible sale of the railroad via an orderly and

comprehensive sale process;
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WHEREAS, on March 24, 2005, the Debtor and FRA entered into a financing agreement pursuant
to which the Debtor received a $34 million loan pursuant to Title V of the Railroad Revitalization and
Regulatory Reform Act of 1976, as amended, 45 U.S.C.§ 821 ef seq., as such agreement may have been
amended, modified, renewed or extended from time to time (the “FRA Credit Agreement” or “FRA Credit
Facility”) and together with all other agreements, instruments, or documents executed in connection
therewith and including any amendments, modifications, renewals or extensions thereto (the “Loan
Documents™);

WHEREAS, the FRA Credit Facility has been fully drawn and the outstanding balance thereunder
was $27,999,703.72 as of the Petition Date;

WHEREAS, the Debtor’s obligations under the FRA Credit Agreement are secured, inter alia, by
a first priority lien against (a) substantially all of the Debtor’s real property, including, without limitation,
the U.S. rail corridor; (b) all of the Debtor’s real property located in the province of Quebec, Canada; (c)
all of the Debtor’s shares in its wholly owned subsidiary Montreal, Maine & Atlantic Canada Co.
(*MMé&A Canada”); (d) all of the real property owned by MM&A Canada and located in the province of
Quebec, Canada; and (e) all of MM&A Canada’s personal property, all as further described in the Loan
Documents (together, the “Collateral™).

WHEREAS, subject to the terms and conditions of this Stipulation, the FRA has agreed to a carve-
out from the proceeds of a sale of the Collateral in order to support certain administrative expenses of the
Case, specifically the fees and expenses of the Trustee and the Trustee’s Professionals and the UST Fees as
defined below.

NOW, THEREFORE, subject to Bankruptcy Court approval of this Stipulation, it is hereby
stipulated and agreed by and between the Trustee and the FRA as follows:

1. ACKNOWLEDGMENT OF INDEBTEDNESS. The Trustee bereby acknowledges

and agrees that: (a) the Debtor and the Debtor’s estate are indebted to the FRA in the approximate
2






Ca%%sfa%éﬁﬁ%oBB&M@%@@%&%@%&&MEM&%&%&%%

amount of $27,999,703.72 as of the Petition Date (the “FRA Claim”); and (b) that the FRA Claim is
secured by a valid, perfected, and unavoidable first priority security interests in and liens on the
Collateral (the “FRA Lien”).

2. TERMS OF CARVE-OUT.

A. The FRA agrees to a carve-out in the amount of $5 million from the proceeds of a
sale of the Collateral (the “Carve-Out”) to be used, subject to the limitations set forth herein, solely for the
payment of all allowed fees and expenses of the Trustee and Trustee’s Professionals and quarterly fees of
the United States Trustee under 28 U.S.C. § 1930(a)(6) (the “UST Fees™).

B. The Carve-Out will be allocated as follows:

1) The first $2.5 million will be used for the payment of allowed fees
and expenses of the Trustee and the Trustee’s Professionals and
UST Fees incurred up to the time of the sale of substantially all of
the assets of the Debtor’s estate to another entity that will operate
the railroad, subject to all appropriate approvals of the Surface
Transportation Board and other regulatory agencies; and

2) The second $2.5 million, plus any unused portion of the Carve-Qut
under subparagraph (1) above, will be used to pay the allowed fees
and expenses of the Trustee and the Trustee’s Professionals and
UST Fees for the remainder of the Case.

C. The Carve-Out will be used only (1) to pay allowed fees and expenses of the Trustee
and the Trustee’s Professionals and UST Fees and (2) in the event that such fees and expenses are not paid
from another source prior to the sale or other disposition of FRA’s collateral, such as from the operating
revenue generated by the railroad, or from excess sale proceeds after holders of secured claims have been

paid in full.
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D. The Trustee acknowledges and agrees that the sole and only source of funds for the
Carve-Out are the proceeds, if any, from a sale of the Collateral and that FRA does not, and will not, have
any obligation to provide the Debtor or its estate with cash or any other form of credit or financing to fund
the Carve-QOut or otherwise pay the fees and expenses of the Trustee and the Trustee’s professionals.

E. The Trustee acknowledges and agrees that the proceeds from any sale of the
Collateral in excess of the Carve-Out shall be immediately disbursed to the FRA upon the Trustee’s receipt
of such proceeds.

F. Notwithstanding anything set forth herein, the Carve-Out shall exclude any fees and
expenses incurred in connection with initiating, prosecuting or participating in any claims, causes of
action, adversary proceedings, or other litigation against the United States, or any of its departments,
agencies or instrumentalities, including without limitation, the assertion or joinder in any claims,
counterclaim, action proceeding, application, motion, objection, defense or other contested matter, the
purpose of which is to seek any order, judgment, determination or similar relief (1) invalidating, setting
aside, disallowing, avoiding, challenging or subordinating, in whole or in part, (a) the FRA Claim or (b)
the FRA Lien; (2) prosecuting any avoidance action under chapter 5 of the Bankruptcy Code (other than
actions under section 549 of the Bankruptcy Code) and any other avoidance or similar actions under the
Bankruptcy Code or similar state law against the FRA; or (3) challenging the amount, validity, extent,
perfection, priority, or enforceability of, or asserting any defense counterclaim, or offset to, the FRA
Claim.

G. The FRA will retain all of its rights as a creditor under the Loan Documents and
otherwise and its authority as a Federal agency with enforcement responsibility over the Debtor’s railroad
operations, including, without limitation, (1) its authority to enforce and, where necessary, compel
compliance with the Federal hazardous materials transportation laws (49 U.S.C. § 5101 et seq.), the

Federal hazardous materials regulations (49 CFR parts 171-180), the Federal railroad safety laws (49
4
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U.S.C. chapters 201-213), the Federal railroad safety regulations (49 CFR parts 200-242) , and all
applicable orders issued under such laws or regulations governing railroad safety; (2) its right to object to
the retention of any particular professional; (3) its right to object to the allowance of fees and expenses; (4)
its right to move for relief from stay; (5) its right to move to dismiss the Case; and (6) its right to move to
liquidate the Debtor pursuant to section 1174 of the Bankruptcy Code.

H. The FRA may, on not less than fifteen (15) days® notice, announce that it will no
longer fund the Carve-Out after a date certain (at least fifteen (15) days after the notice date). FRA may
exercise this right for any reason in its sole discretion, including without limitation, delay in effectuating,
or lack of reasonable prospects for, a sale of the Collateral. In the event the FRA exercises this option, the
Carve-Out shall only protect allowed fees and expenses incurred through and including the expiration date
of the notice.

L. In consideration of the Carve-Out, (1) the Collateral shall not be subject to any
surcharge under section 506(c) of the Bankruptcy Code, charge or priming lien without the express written
consent of the FRA; (2) FRA is entitled to all of the rights and benefits of section 552(b) of the Bankruptcy
Code and the “equities of the case” exception shall not apply with respect to the proceeds, product,
offspring or profits of any of the Collateral; and (3) FRA will not be required to file a proof of claim in this
Case.

3. NOTICE. Any notice or correspondence required to be sent hereunder shall be forwarded
by electronic mail at the addresses set forth below, and by first class mail, and shall be deemed given upon
the earlier of (a) successful electronic mail transmission, or (b) two (2) days after being deposited in the

United States Mail, postage pre-paid, and addressed as follows:

If to the FRA:
Casey Mendez Symington
Federal Railroad Administration

5
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1200 New Jersey Avenue S.E.
Washington, DC 20590
Casey.Symington@dot.gov

With copies to:
John Stemplewicz

United States Department of Justice
Civil Division

P.O. Box 875

Ben Franklin Station

Washington, DC 20044-0875
john.stemplewicz(@usdoj.gov

If to the Trustee:

Robert J. Keach, Esq.

Bernstein, Shur, Sawyer & Nelson, P.A.
100 Middle Street

P.O. Box 9729

Portland, ME 04104-5029
tkeach@bemnsteinshur.com

With copies to:
Michael A. Fagone, Esq.

Bernstein, Shur, Sawyer & Nelson
100 Middle Street

P.O. Box 9729

Portland, ME 04104-5029
mfagone@bersnsteinshur.com 3

4. MODIFICATION. The Trustee and the FRA may agree to nonmaterial modifications or
amendments to this Stipulation without further Order of the Bankruptcy Court; provided, however, that the L
Trustee acknowledges and agrees that he will not seek any increase in the amount of the Carve-QOut,

5. COURT APPROVAL, CONDITIONS TO EFFECTIVENESS. This Stipulation shall not

be effective until the entry of an Order of the Bankruptcy Court approving and authorizing the Trustee to
enter into this Stipulation, and setting forth and ordering each and every provision, term, condition, and

covenant of this Stipulation, so that the stipulations and agreements herein become the order of the Court.
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ROBERT J. KEACH, SOLEY AS CHAPTER 11
TRUSTEE OF MAINE, MONTREAL
& ATLANTIC RAILWAY, LTD.

/s/ Robert J. Keach, Esq.
Robert J. Keach, Esq.
BERNSTEIN, SHUR, SAWYER & NELSON
100 Middle Street
P.O. Box 9729
Portland, ME 04104-5029

THE FEDERAL RAILROAD ADMINISTRATION

/s/ John T Stemplewicz, Esq.

JOHN T. STEMPLEWICZ
MATTHEW J. TROY
PHILLIP M. SELIGMAN
Attorneys, Civil Division
U.S. Department of Justice
P.O. Box 875

Ben Franklin Station
Washington, DC 20044
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Propos age 1

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

Inre Chapter 11
Case No. 13-10670
MONTREAL MAINE & ATLANTIC

RAILWAY, LTD.,

Debtor.

I N N

ORDER APPROVING UNITED STATES OF AMERICA’S MOTION FOR AN ORDER
(1) DETERMINING THE ALLOCATION OF THE PURCHASE PRICE FOR
DEBTOR'’S ASSETS AND

{2) ENFORCING ORDER APPROVING CARVE-OUT

This matter came before this Court on the United States of America’s Motion for an Order
(1) Determining the Allocation of the Purchase Price for Debtor’s Assets and (2) Enforcing Order
Approving Carve-Out (the “Motion™), and sufficient notice of the Motion having been given, and
the Court having held a hearing to consider the Motion, and upon consideration of the objections
and/or responses to the Motion, if any, having been resolved or overruled, and after due

deliberation and sufficient cause appearing therefor, the Court hereby ORDERED, ADJUDGED

and DECREED as follows:
1. The Motion is granted in its entirety.

2. The Purchase Price as among the Debtor’s assets and the value from the sale as
between the Debtor and MMA Canada is allocated such that $3,200,000 is allocated to the assets
of MMA Canada and the balance of the Purchase Price under the APA is allocated to the

Debtor’s assets.

! Capitalized terms used, but not defined in this Order, have the meaning ascribed to such

terms in the Motion.
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3. The Trustee is authorized to disburse immediately to the Federal Railroad
Administration both the Net Escrow Sales Proceeds and the Other Escrowed Amounts, minus the

Wheeling Inventory Allocation.

Dated: August  ,2014

The Honorable Louis H. Kormreich
United States Bankruptcy Judge for the
District of Maine
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this “Apreement”) dated as of
December 12, 2013, between ROBERT J. KEACH, AS CHAPTER 11 TRUSTEE (the
“Trustee”) FOR THE ESTATE OF MONTREAL MAINE & ATLANTIC RAILWAY,
LTD,, a Delaware Corporation (“MMA™), MONTREAL MAINE & ATLANTIC
CANADA CO., a Nova Scotia uniimited fiability company (“MMA Canada™ (MMA and
MMA Canada being referred to herein as “Sellers™ and each individually as a “Seller™)
and Railroad Acquisition Holdings LLC (the “Purchaser”).

RECITALS

A. WHEREAS, MMA and MMA Canada own fee and leasehold interests in, or
othcrwise own, certain railroad and related assets located in Maine, Vermont, Québec and
New Brunswick, including the MMA Lines, the MMA Canada Lines, and certain
warehousing and fransloading assets in Maine and Québec; and

B. WHEREAS, on or about August 7, 2013, MMA filed a voluntary petition for
relief commencing a case (the “MMA Chapter 11 Cagse”) under chapter 11 of Title 11 of
the United States Code (the “Bankruptcy Code™), filed as Case No. 13-10670 in the
United States Bankruptey Court for the District of Maine (the “Bankruptcy Court™); and

C. WHEREAS, on or about August 7, 2013, MMA Canada filed a proceeding
(the “Canadian Proceeding”) before the Superior Court for the Province of Québec,
District of Montrea] (the “Canadian Court™) under Canada’s Companies’ Creditors
Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the “CCAA™); the Initial Order in
the Canadian Proceeding was entered on August 8, 2013 by the Canadian Court (and
supervision of the Canadian Procecding was subsequently transferred to the Superior
Court for the Province of Québec, District of St-Frangois); and

D. WHEREAS, the MMA Chapter 11 Case and the Canadian Proceeding are
subject to the Cross-Border Insolvency Protocol approved and adopted by the Bankruptcy
Court and the Canpadian Court on September 4, 2013; and

E. WHEREAS, Sellers desire to sell to the Purchaser, and the Purchaser desires
to purchase from the Sellers, certain assets located in the United States and Canada,
tangible and intangible, associated with the business of Sellers as described hereinafter
and in the Schedules to this Agreement, all in the manner and subject to the terms and
conditions set forth herein and in accordance with Sections 105, 363, 365, and 1161-1174
of the Bankruptcy Code and applicable or analogous provisions of the CCAA, including
sections 11.3, 32 and 36 of the CCAA.

NOW THEREFORE, in consideration of the mutual benefits to be derived from
this Agreement and of the representations, warranties, conditions, agrcements and
promises contained herein and other good and valuable consideration, the parties hereby
agree as follows:
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ARTICLE 1
DEFINITIONS

1.1 Definitions. As used in this Agreement, the following terms have the
following meanings:

L1

Agreement” shall mean this Assct Purchase Agreement, including the Exhibits
and Schedules attached hereto,

“Assets” shall have the meaning set forth in Section 2.1.

“Assigned Causes of Action” shall mean the rights, demands, Claims, and causes
of action arising in the ordinary course of Scllers’ business and pending as of the Closing
Date that have been sclected by Purchaser and which are listed on Schedule 2.1(a)(xv)
and Schedule 2.1(b)(xv) hereto.

“Assigned Contracts” shall have the meaning set forth in Section 2.3(a)(i).

“Assigned Leases” shall have the meaning set forth in Section 2.3(a)(i).
“Assumed Liabilities” shall have the meaning set forth in Section 2.3(a).

“Bankruptcy Code” shall have the meaning set forth in Recital B, above.
“Bankruptcy Court™ shall have the meaning set forth in Recital B, above.
“Bid Procedures™ shall have the meaning set forth in Scction 6.1(a).

“Bid Procedures Motions” shall have the meaning sct forth in Section 6.1{a).

“Bid Procedures Orders” shall have the meaning sct forth in Section 6. 1{a).
“Break-Up Fee” shall have the meaning set forth in Section 5.4.

“Business Day” means any day of the ycar, other than any Saturday, Sunday or
any day on which banks located in New York, New York or the Province of Québec
generally arc closcd for business.

“CCAA” shall have the meaning set forth in Recital C, above,
*Canadian Court” shall have the meaning set forth in Recital C, above.
“Canadian Proceeding” shall have the meaning sct forth in Recital C, above.

“Claims” shall have thc meaning set forth in the Bankrupicy Code and
jurisprudence interpreting the Bankruptcy Code and in the CCAA and the jurisprudence
interpreting the CCAA, as applicablc, and shall inchude, among other things, any and all
claims or orders arising under Environmental Laws and any and all claims or rights based
on successor, tort and products liability.
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“Closing™ shall have the meaning set forth in Section 2.6.
“Closing Date” shall have the meaning set forth in Section 2.6,
“Contracts” shall have the meaning set forth in Section 3.8.

“Deposit” shall have the meaning set forth in Section 2.4(a).

“Derailment” shall mean the derailment of an unmanned train on July 6, 2013 at
the Rue Frontenac road crossing in Lac-Mégantic, Québec. ]

“Environmental Laws” shall mean all applicable laws relating to pollution or
protection of human health or the environment (including without limitation ambient air,
water, surface water, groundwater, land surface, soil or subsurface) or natural resources
(including without limitation applicable laws relating to the storage, transfer,
transpottation, investigation, cleanup, treatment, ot use of, or release ot threatened release
into the environment of, any Hazardous Substances).

“Environmental | jabilities” shall mean and include any claims, judgments, order,
damages (including punitive damages), losses, penalties, fines, liabilities, encumbrances,
violations, responsibilities, costs and expenses (including attorneys fees) of investigation,
remediation, cleanup, cotrective action, monitoring, or defense of any matter arising
(whether at law or in equity) under any Environmental Laws or in any way relating to (i)
the environment (including any surface or subsurface physical medium or natural
resource such as air, land, soil, surface waters, ground waters, stream and river and biota),
(ii} the use, generation, storage, treatment, disposal, processing, transportation, handling,
release, emission or remediation of Hazardous Substances, or (iii) impacts on human
health and safety resulting from the foregoing, of whatever kind or nature, by any party,
Government Authority or other entity, whether or not resulting from the violation of, or
noncampliance with, Environmental Laws,

“ETA” means the Excise Tux Act (Canada).
“Excluded Assets™ shall have the meaning set forth in Section 2.2.
“Expense Reimbursement” shall have the meaning set forth in Section 5.4.

“Filing Date™ shall mean, as to MMA, August 7, 2013, the date on which MMA
commenced the MMA Chapter 11 Case, and, as to MMA Canada, August 8, 2013, the
day the Initial Order was entered in the Canadian Proceeding.

“Final Qrder” shall mean an order of the Bankruptcy Court and/or the Canadian
Court that has not been vacated, stayed, amended, reversed or modified, and shall not be
subject (0 limely judicial or administrative appeal or action.

“Governmental Authorities” shall mean and include any ministry, agency, board,
bureau, execulive, court, commission, department, tribunal, instrumentality or
administration of the United States, Canada or any State or Province, and any local,

3
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municipal or other governmental body in a State of the United States or Province of
Canada.

“Governmental Permits” shatl mean and include all licenses, permits, approvals,
consents, certificates, waivers, exemptions, orders and other authorizations from any and
all Governmental Authorities, including, without limitation, any certificates of fitness
issued by any Governmental Authorities in connection with the transactions contemplated
by this Agreement and the operation of the MMA Lines or the MMA Canada Lines.

“GST/HST"” mcans any goods and scrvices or harmonized sales tax imposed
under Part [X of the ETA.

“Hazardous Substances™ shall mean (1) any “hazardous substance,” as defined by
the Comprehensive Environmental Response, Compensation, and Liability Act
("CERCLA") or a comparable Canadian, federal or provincial law or rcgulation, or other
law or rcgulation, (2) any “hazardous waste,” as defined by the Resource Conservation
and Recovery Act (“RCRA™) or a comparable Canadian or other law ar regulation or (3)
any pollutant or contaminant or hazardous, dangerous or toxic chemical, material or
substance including asbestos, buried contaminants, regulated chemicals, flammable
liquids or gasses, explosives, radioactive materials, polychlorinated biphenyls, petroleum
and petroleum products, in cach case the relcase of which into the environment or human
cxposurc to which is regulated by any applicablc Environmental Laws,

“Initial Minimum Overbid” shall have the meaning set forth in Section 6.1(a).

“Intellectual Property™ shall mean all (i) trademarks, service marks, trade names,
logos and corporate names and registrations and applications for registration and thereof,
together with all of the goodwill associated thercwith; (ii) registered copyrights; (iii)
computer software (other than general commercial softwarc), data, databases and
documentation thercof; and (v) domain names and URLs used by Sellers in the course of
their businesses,

“Lcases” shall have the meaning set forth in Section 3.8,

“Licns” shall, with respect 1o the MMA Assets, have the meaning set forth in ]
Section 101(37) of thc Bankruptey Code, subject, however, o applicable Canadian law
with respect to the MMA Canada Assets.

“MMA” shall mean Montreal Maine & Atlantic Railway Ltd., a Declaware
corporation and debtor in the MMA Chapter 11 Case.

“MMA Assets” shall have the meaning set forth in Section 2.1(a).
“MMA Assigned Contracts” shall have the meaning set forth in Section 2.1(a)(v).

“MMA Assigned Leascs” shail have the meaning set forth in Section 2. 1(a)(vi).
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“MMA Canada” shall mean Montrcal Maine & Atlantic Canada Co., a Canadian
corporation subject to the Canadian Proceeding.

“MMA Canada Assets” shall have the meaning set forth in Section 2.1(b).

“MMA Canada Assigned Contracts” shall have the meaning set forth in Section
2.1{b}v).

“MMA Canada Assigned Leases” shall have the meaning sct forth in section
2. 1(b}{vi).

“MMA Canada Lings” shall mean that certain rail line described on Exhibit B.

“MMA Chapter 11 Case” shall have the meaning set forth in Recital B, above.

“MMA Lines” shall mean thut certain rail line described on Exhibit A.

“MMA Operating Agreements” shall have the meaning set forth in Section
2. Ka)iv).

“Proceedings” shall have the meaning set forth in Section 2.3(b)(v).
“Purchascr™ shall mean Railroad Acquisition Holdings LLC or its assignee(s).
“Purchase Price” shall have the meaning set torth in Section 2.5.

“QST” means any Québec sales tax imposed under the QST Act.

“QST Act” means Title | of An Act respecting the Québec sales tax.

“Real Property” shall have the meaning set forth in Scction 3.5.

“Retained Liabilities™ shall have the meaning set forth in Section 2.3(b).

“Salc Order" shall mean a Final Order issucd by the Bankruptcy Court approving
the sale of the Assets pursuant to this Agreement and under the applicable provisions of
the Bankruptcy Code.

“Sellers™ shall mecan MMA and MMA Canada, with cach being referred to
individually as a “Seller.”

“Stalking Horse Charge” shall have the meaning set forth in Section 5.4.

“Tax Act” means the Jncome Tax Act, R.S.C. 1985, 5th Supplement and the
rcgulations thercunder.

“Taxes™ shall have the meaning set forth in Section 2.3(b)(iii).
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&

'Vesting Order” shall mean a Final Order issued by the Canadian Court
approving the sale of the Asscts pursuant to this Agreement and under the applicable
provisions of the CCAA.

ARTICLE I}
PURCHASE AND SALE OF ASSETS

2.1  Puichase and Sale. Upon the terms and subject to the conditions set forth
herein, and subject to the court and regulatory approvals specified in Section 8.2(h), on
the Closing Date, each Seller shall sell and deliver to the Purchaser, and the Purchaser
shall purchase from MMA and MMA Canada (as applicable), all of Sellers’ right, title
and interest in and to the assets specified below (the “Assets™), in each case free and clear
of any Liens, Claims, encumbrances or interests, except as specifically permitted herein,

as approved for sale, transfer and assignment pursuant 10 the Sale Order and the Vesting
Order,

(a) Sale of MMA Assets. Subject to approval by the Bankruptcy
Court, and applicable Governmental Authorities, MMA shall sell and deliver to
the Purchaser all of the following assets (except the Excluded Assets identified in
Section 2.2) (collectively, the “MMA Assets™):

(i) The MMA Lines.

(ii) All real and personal property owned by MMA,
including without limitation all roadbed, track, bridges and culverts,
signals and communications facilities, dispatching systems and equipment,
stations, depots, yards, shops, parking and storage facilities, buildings and
structures, facilities and other fixtures, and every other type of property
owned by MMA and used by MMA in connection with its railroad
operations, in each case located on, along, over and under the MMA 3
Lines.

(iii) All locomotives, rail cars, maintenance of way
equipment, work equipment, hirail vehicles, other rolling stock and motor
vehicles owned by MMA, in each case sclected by Purchaser and as listed 3
on Schedule 2. 1{a)iii).

(iv) All trackage rights agreements, running rights
agreements, interchange agreements, car swilching agreements, haulage
agreements and other operating agreements to which MMA is a party (the
“MMA Operaling Agreements™), as listed on Schedule 2.1(a)(iv).

W) All executory Contracts selected by Purchaser and
listed on Schedule 2.1(a)(v) (the “MMA Assigned Contracts™). Purchaser
may, by giving notice thercof to Scllers at least five (5) days before the
Closing, (a) elect to add a Contract to the schedule of MMA Assigned
Contracts {and such additions shall be considered MMA Assigned
Contracts under this Agreement), and/or (b) request that one or more of

6
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the Contracts listed on Schedule 2.1(a)(v) be removed (and such Contracts
shall no longer be considered MMA Assigned Contracts).

{vi) All unexpired real and personal property Leases
selected by Purchaser and listed on Schedule 2. 1(a)(vi), and all interests of
each Seller therein, including real estate fixtures, leaseholder
improvements, security and other deposits, common-area-maintenance
refunds, adjustments, and other amounts payable to such Seller under or in
respect of such Leases (the “MMA Assigned Leases™). Purchaser may, by
giving notice thereof to MMA at least five (5) days before the Closing, (a)
elect to add a Lease to the list of MMA Assigned Leases (and such
additions shall be considered MMA Assigned Leases under this
Agreement), and/or (b) request that one or more of the Leases listed on
Schedule 2.1(a)(vi) be removed (and such Leases shall no longer be
considered MMA Assigned Leases).

(vii) All uninstalled rail, ties and other track material, stores
of fuel, spare parts, inventory, desks, chairs and office equipment
(including telephones, fax wmachines, photocopiers, computers and
printers, computer software and any related hardware), supplies,
machinery and tools (other than employee hand tools) owned by MMA
and used in the operation of MMA's business.

(viii) All security deposits, prepayments, and similar items
paid by MMA in connection with the MMA Assets described in Schedule
2.1(a)(viii).

(ix) All warranty, indemnification and similar rights of

MMA under any agreement relating to the MMA Assets, o the extent

transferable. i
(x} The name “Montreal, Maine & Atlantic Railway,” and

any other names confusingly similar thereto, and all Intellectual Property

of MMA,
{xi) All maps, plans, title deeds, track charts, documents,

and other books and records of MMA relating to the ownership and
operation of MMA’’s railroad and railroad-related assets (to the extent not
identified as Excluded Assets in Section 2.2).

(xii) All customer lists, trade secrets, and other proprietary
and confidential information that relate to, or are material to, or are used
and useful in connection with, the ownership and operation of the MMA
Lines, including all relevant books and records.

(xii) All Governmental Permits (to the extent transferable)
and all other licenses or authorizations and related documents that relate
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o, or are material 10, or are used and useful in connection with, the
ownership and operation of the MMA Lines.

{xiv) Without limiting the generality of the forcgoing, the
MMA Assets shall also include the following:

(1)  All agreements that generate income streams from
property rentals, pipe, wire and utility crossing licenses and
easements, and all similar agreements and/or arrangements relating
to the MMA Lines, and any renewals thereof, provided, however,
that all amounts due and owing under such agreements as of the
Closing Date shall be payable only to MMA and shall constitute
Excluded Assets.

(2) Al rights of MMA under that certain AT&T Fiber
Optic License dated May 17, 1993, and any extension, renewal, or
replacement thereof, provided, however, that all amounts due and
owing under such agreement as of the Closing Date shalt be
payable only to MMA and shall constitute Excluded Assets.

(3)  All rights of MMA under that certain Easement
Purchase Agreement with New [ingland Independent Transmission
Company, LLC dated July 5, 2012, provided, however, that all
amounts due and owing under such agreement as of the Closing
Date shall be payable only to MMA and shall constitute Excluded
Assets,

(xv)  Assigned Causes of Action to which MMA is a party and
that have been selected by Parchaser and are listed on Schedule 2.1(a)(xv);
provided, however, that any right of MMA to receive money (or
obligation of MMA to pay money) in connection with any Assigned Canse
of Action shall not be assigned to Purchaser, and shall remain the sole
right {or obligation, as applicable) of MMA to the extent that such right
(or obligation) relates to or arises from any action, occurrence,
circumstance or omission prior to the Closing Date.

(xvi) Any and all other property of MMA, whether tangible
ar intangible, real, personal or mixed.

(b)  Sale of MMA Canada Assets. Subject to approval by the Canadian
Court and applicable regulatory authorities, MMA Canada shail sell and deliver to
the Purchaser all of the following assets (except the Excluded Assets identified in
Section 2.2) (collectively, the “MMA Canada Assets™):

(i) The MMA Canada Lines.

(ii) All real, immovable, personal property and movable
property owned by MMA Canada, including without limitation all

8
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roadbed, track, bridges and culverts, signals and commwnications
facilities, dispatching systems and equipment, stations, depots, yards,
shops, parking and storage facilities, buildings and structures, facilities
and other fixtures, and every other type of property owned by MMA
Canada or used by MMA Canada in connection with its railroad

operations, in each case located on, along, over and under the MMA
Canada Lines.

(iii) All locomotives, rail cars, maintenance of way
equipment, work equipment, hirail vehicles, other rolling stock and motor
vehicles owned by MMA Canada, in each case selected by Purchaser and
listed on Schedule 2. 1{b)(iii).

{iv) All  trackage rights agreements, running rights
agreements, interchange agreements, car switching agreements, haulage
agreements, siding agreements, yard agreements and all other operating
agreements to which MMA Canada is a party (the “MMA Canada
Operating Agreements”), as listed on Schedule 2.1(b)(iv).

(v) All executory Contracts selected by Purchaser and
listed on Schedule 2.1(b)(v) (the “MMA _Canada Assigned Contracts™).
Purchaser may, by giving notice thereof to Sellers at least five (5) days
before the Closing, (a) elect to add a Contract to the schedule of MMA
Canada Assigned Contracts (and such additions shall be considered MMA
Canada Assigned Contracts under this Agreement), and/or (b) request that
one or more of the Contracts listed on Schedule 2.1(b)(v) be removed (and
such Contracts shall no longer be considered MMA Canada Assigned
Contracts).

{vi) All unexpired real, immovable, movable and personal
property Leases selected by Purchaser and listed on Schedule 2.1(b){vi)
and all interests of each Seller therein, including real estate fixtures,
leaseholder improvements, security and other deposits, common-arca-
maintenance refunds, adjustments, and other amounts payable to such
Seller under or in respect of such Leases (the “MMA Canada Assigned
Leases™). Purchaser may, by giving notice thereof to MMA Canada at
least five (5) days before the Closing, (a) elect to add a Lease to the list of
MMA Canada Assigned Leascs (and such additions shall be considered
MMA Canada Assigned Leases under this Agreement), and/or (b) request
that one or more of the Leases listed on Schedule 2.1(b)(vi) be removed
(and such Leases shall no longer be considered MMA Canada Assigned
Leases).

(vii) All uninstalled rail, ties and other track material, stores
of fuel, spare parts, inventory, desks, chairs and office equipment
(including telephones, fax machines, photocopiers, computers and
printers, computer sofiware and any related hardware), supplies,
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machinery and tools {other than employee hand tools) owned by MMA
Canada and used in the operation of MMA Canada’s business.

(viii) All security deposits, prepayments, and similar items
paid by MMA Canada in connection with the MMA Canada Assets
described in Schedule 2.1{b){vii1).

(ix) All warranty, indemnification and similar rights of
MMA Canada under any agreement relating to the MMA Canada Assets,
to the extent transferable.

(x) The name “Montreal, Maine & Atlantic Canada
Company” and any other names confusingly similar thereto, and all
Intellectnal Property of MMA Canada.

(xi) All maps, plans, title deeds, track charts, documents and
other books and records of MMA Canada relating to the ownership and
operation of MMA Canada’s railroad and railroad-related assets, to the
extent not identified as Excluded Assets in Section 2.2.

{xii) All customer lists, trade secrets, and other proprietary
and confidential information that relate to, or are material to, or are used
and useful in connection with, the ownership and operation of the MMA
Canada Lines, including all relevant books and records.

(xii1) All Governimental Permits (to the extent transferable)
and all other licenses or authorizations and related documents that relate,
or are material to, or are used and useful in connection with, the ownership
and operation of the MMA Canada Lines.

{xiv) Without limiting the gencrality of the foregoing, the 3
MMA Canada Assets shall also include the following:

(1 All agreements that generate income streams from
property rentals, pipe, wire and utility crossing licenses and
easements and all similar agreements or arrangements relating to
the MMA Canada Lines, and any renewals thereof, provided,
however, that all amounts due and owing under such agreements as
of the Closing Date shall be payable only to MMA and shall
constitute Excluded Assets.

(2) Al rights of MMA Canada under that certain
Easement Purchase Agreement with New England Independent
Transmission Company, LLC dated July 5, 2012, provided,
however, that all amounts due and owing under such agreement as
of the Closing Date shall be payable only to MMA and shall
constitute Excluded Assets.

10
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(xv) Assigned Causes of Action to which MMA Canada is a
party and that have been selected by Purchaser and are listed on Schedule
2.1(b){xv); provided, however, that any right of MMA Canada to receive
money (or obligation of MMA Canada to pay money) in connection with
any Assigned Cause of Action shall not be assigned to Purchaser, and
shall remain the sole right (or obligation, as applicable) of MMA Canada
to the extent that such right (or obligation) relates to or arises from any
action, occurrence, circumstance or omission prior to the Closing Date.

{xvi) Any and all other property of MMA Canada, whether
tangible or intangible, real, persenal or mixed.

2.2 Excluded Assets. Notwithstanding anything else to the contrary set forth
in this Agreement, the Assets to be conveyed to Purchaser shall not include, and
Purchaser shall not buy or have any liability or obligation with respect to, any of the

following (collectively, the “Excluded Assets™) whether owned by one or more of the
Sellers:

(a)  Cash, cash equivalents, accounts, accounts receivable, credits,
rights of reimbursement, set off rights, and rights of recoupment, including,
without limitation, any reimbursement rights or other rights arising out of
governmental programs; any amounts due for the sale of tax credits; waybills; 185
settiements; and other work in progress.

(b)  Any and all causes of action other than the Assigned Causes of
Action selected by Purchaser pursuant to Section 2.1(a){xv) and Section
2.1({b)}(xv) hereof, including, without limitation, causes of action arising under
chapter 5 of the Bankruptcy Code or similar avoidance actions arising under the
CCAA.

(c)  Except as set forth in Section 10.1{viii) solely with respect 10
damage or destruction of Assets occurring after the entry of the Sale Order and
the Vesting Order, the Sellers’ rights and interests under any insurance policies
including, but not limited to, insurance policies purchased from XL Group, Indian
Harbor Insurance Company, and Travelers Insurance Co., and any or all affiliates
of such entities.

(d)  Any and all claims or causes of action relating to or arising out of
the Derailment,

(e)  All except as otherwise provided in Section 2.3(a)iv), (i)
employment, consulting, advisory or service agreements, plans, commitments,
arrangements or understandings, (it) employee benefit, deferved compensation
and/or severance agreements, plans, commitments, arrangements O
understandings including, without limitation, all stock option, stock purchase,
bonus, incentive and similar agreements, plans, commitments, arrangements or
understandings;  (ili) collective bargaining agreements, ~commitments,

11
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arrangements or understandings with employees, and (iv) agreements, obligations
and liabilities with respect to or relating to any “pension plan™ or “welfare plan™
(as such terms are defined in ERISA), in each case unless such agreement, plan,
commitment, arrangement or understanding is assumed, in writing, by Purchaser
on Schedule 2.2(¢) 1o this Agreement.

(H Deposits, including all utility deposits, unless the deposit relates
specifically to an Asset sold to Purchaser.

(g) Al Contracts and Leases not listed on Schedules 2.1(a)}(v),
2, Ha)(vi), 2.1{b)(v) and 2.1(b)(vi) of this Agreement as of five (5) days before
the Closing.

2.3 Assumption and Assignment of Liabilities.

{a) Assumed Liabilities. Purchaser shall assume from Sellers the
liabilities described below (the *Assumed Liabilities™):

(i) Purchaser shall assume all obligations of MMA or
MMA Canada (as applicable} arising, and relating to, the period on or
after the Closing Date under the MMA Assigned Contracts and MMA
Canada Assigned Contracts {collectively, the “Assigned Contracts™) and
the MMA Assigned Leases and the MMA Canada Assigned Leases
(collectively, the “Assigned Leases™).

(ii) Purchaser shall assume all obligations of Sellers arising
on or after the Closing Date relating to the Real Property (as defined in
Section 3.5), including without limitation obligations arising under leases,
easements, crossing agreements, and the like; provided, however, that
Purchaser shall not assume or otherwise be liable for any claims, causes of
action, regulatory actions, enforcement proceedings or Liabilities relating
to the Real Property prior to the Closing Date.

(iii) Any amounts payable pursuant to Sections
365(b)(1)(A), (B) or {C) of the Bankruptcy Code, or Section 11.3 of the . 2
CCAA, in order to effectuate, pursuant to the Bankruptcy Code and the
CCAA, the assumption by Sellers and assignment {o the Purchaser of the
Assigned Contracts and the Assigned Leases in accordance with the
Assumption, Assignment and Cure Protocol, provided, however, that such
amounts shall not exceed One Million Three Hundred Thousand Dollars
($1,300,000.00) in the apgregate (the “Cure Cost Cap), provided, further,
that to the extent that such amounts in the aggregate exceed the Cure Cost
Cap, the Purchaser’s only remedies shall be to {A) designate certain
contracts or leases as no longer being Assigned Contracts or Assigned
Leases: or (B) terminate this Agreement pursuant to Section 10.1(b)(viii).

(iv) Purchaser shall assume all obligations of MMA Canada
with respect to periods from and after the Closing Date under Canadian

12
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labor contracts, including, but not limited to, that certain Collective
Agreement Between Montreal Maine & Aflantic Canada Co. and The
United Steelworkers of America, Local 9438, and shall indemnify Seliers
from and against any such assumed obligations; provided, however, that
nothing in this Section 2.3(a)(iv) shall be deemed (o affect or impair the
rights of Seilers to amend any such labor contracts prior to the Closing
Date in a manner that is otherwise consistent with the terms of this
Agreement and applicable law.

{v)  Purchaser shall assume and pay, on behalf of MMA
Cunada, on the Closing Date, in the amounts and to the payees specified to
the Purchaser in writing by MMA Canada not later than two (2) Business
Days prior to the Closing Date, (a) to each Canadian employee of MMA
Canada, an amount equal to such employee's accrued unpaid wages,
vacation, all other fringe benefits, and wage related amounts, if any
(together with a payment to the rclevant regulatory authorities of any
unrelated withholding or similar amounts), provided, however, that
amounts with respect to union employees shall be validated in writing by
the relevant union and all other amounts shall be validated by MMA
Canada, and (b) to any Canadian taxing authorily or governmental agency
for accrued and unpaid taxes of MMA Canada. Any amount so paid shall
be credited toward, and the total of such amounts shall not exceed, the
Purchase Price,

(b) No Other Liabilities Assumed. Excepl for the Assumed Liabilities,
the Purchaser shall not assume any liability or obligation of any of MMA or
MMA Canada, and each of MMA and MMA Canada shall remain fully liable and
responsible for all liabilities and obligations that are not expressly assumed by
Purchaser pursuant to Section 2.3(a) (collectively, the “Retained Liabilities™).
Without limitation of the foregoing, Purchaser and Sellers agree for purposes of 3
clarity that the following liabilities and obligations shalt not be assumed by
Purchaser:

{i) Except as otherwise set forth in Section 2.3(a)(iv), any
obligation of MMA and/or MMA Canada (as applicable) to its employees
for compensation (including salary, bonuses, vacation and sick leave),
benefits (including insurance and pensions), or severance pay associated
with their employment by Scllers or the termination of that employment,
including without limitation any liabilities arising under (i) any
employment, consulting, advisory or service agreement, plan,
commitment, arrangement or understanding, (ii) any employee benefit,
deferred compensation or severance agreement, plan, commitment,
arrangement or understanding (including, without limitation, any stock
option, stock purchase, bonus, incentive and similar agreement, plan,
commitment, arrangement or understanding); (iii) except as otherwise
provided in Section 2.3(a)(iv), any collective bargaining agreement,
commitment, arrangement or understanding with employees of MMA or
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MMA Canada (as applicable); (iv) any “pension plan” or “welfare plan”
(as such terms are defined in ERISA); and (v) COBRA, the WARN Act or
any other applicable law or regulation of the United States or Canada or
any state, province or subdivision thereof,

(ii) Indebtedness for borrowed moncy or accounts payable
of MMA and MMA Canada.
{iii) (A) All federal, state, local, foreign and other taxes,

levies, fees, imposts, dutics, governmental fees and charges of whatever
kind (including any intcrest, penalties or additions to the tax imposed in
connection therewith or with respect thereta), whether or not imposed on a
Sclicr, including, without limitation, taxes imposed on, or measured by,
income, franchise, profits, gross income or gross receipts, and also ad
valorem, valuc addcd, sales, use, service, real or personal property, capital
stock, stock transfer, license, payroll, withholding, employment, social
security, workers’ compensation, unemployment compensation, utilities,
severance, production, excise, stamp, occupation, premium, windfall
profits, environmental, fransfer and gains taxes and customs dutics
(“Taxcs™), and including, without limitation, Taxes atiributable to any
Scller being a member of an affiliated group or other group filing on a
combined or unitary basis and any liability arising from a Seller being a
party to a Tax sharing or indemnity agrcement relating to the Asscts,
including the sale thereof, in each case for all periods ending on or before
the Closing Date, including the Pre-Closing portion of any tax period
beginning before but ending after the Closing Date (provided, however,
that Purchser shall remain responsible for paying all transfer taxes relating
to the transfer of the Assets, cxcept as otherwise provided in the Sale
Order and the Vesting Order) and (B) any and all liabilities and
obligations of cach Secller or any affiliate thereof for Taxes (including,
without limitation, Taxcs attributable to any Seller being a member of an
affiliated group or other group filing on a combined or unitary basis and
any liability arising from a Scller being a party to a Tax sharing or
_indemnity agrecment).

(iv) Sellers® professionals’ fees and expenses for its
advisors, including, without limitation, advisors retained pursuant to an
order of the Bankruptcy Court or the Canadian Court.

) The costs incurred and expenses paid or payable by any
Seller or any of its affiliates in connection with the administration of the
Chapter ] Case or Canadian Procecding, or any other bankruptcy,
regulatory, court or similar procecding involving any Seller or any of its
affiliates (including without limitation litigation or regulatory proceedings
arising from or relating to the Derailment) (collectively, the
“Proceedings™) including (a) obligations to pay professionals’ fees and
expenscs in connection with the Proceedings (including fees of attorncys,
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accountants, investment bankers, financial advisors, and consultants
retained by the Sellers or any of their affiliates, any official or unofficial
committee or any pre-petition lenders, and any compensation for making a
substantial contribution to the Proceedings), and reimbursement of any
expenses incurred by the Sellers or their affiliates prior to the Closing Date
in connection therewith (including any obligations to pay any holdback of
any such fees and expenses), (b) fees and expenses payable to the United

States Trustee under 28 U.S.C. § 1930, and (c) expenses of members of
any official or unofficial committee.

{vi) Except as otherwise expressly provided herein, any
obligations arising from or related to actions, circumstances, occurrences
or omissions prior to the Closing Date under any assumed, rejected or
other contract, lease or agreement,

(vii) Any and all liabilities of the Sellers or their affiliates to
any creditors, interest holders or other parties in interest in the
Proceedings.

(viii) Any and all liabilities of the Sellers or their affiliates

arising from or related to the Derailment.

(ix) Any and all Environmental Liabilities, except to the
extent that such liabilities relate to or arise from any action or omission of
the Purchaser from and after the Closing Date; provided, however, that the
Purchaser shall not assume any Environmenta! Liabilities relating to the
Derailment, whether or not such liabilities arise from ongoing
contamination from the Deraiiment after the Closing Date.

2.4 Deposit. 3

(a) Within five {5) Business Days following the full execution and
delivery of this Agreement, Purchaser shall deliver to Bernstein, Shur, Sawyer &
Nelson, P.A., as escrow agent, the sum of Seven Hundred Fifty Thousand Dollars
($750,000.00) (the “Deposit™. The Deposit (and any interest accrued thereon) 5
shall be credited as a partial payment of the Purchase Price payable at the Closing.
The Deposit shall, at all times prior 10 its release or return in accordance with the
terms of this Agreement, be held by Bemnstein, Shur, Sawyer & Nelson, P.A. in
escrow in a segregated interest bearing account and in accordance with the terms
of this Agreement, and, cxcept for interest collected on the Deposit, no other
money or funds shall be commingled in such account.

{b)  In the event that (i) the parties terminate this Agreement pursuant
to Scction 10.1{a), (ii) Purchaser terminates this Agreement pursuant to Section
10.1(b), or (iii) Sellers terminate this Agreement pursuant to Section 10.1(c)(i} or
10.1(c)(iii), then the Deposit (and any interest accrued thereon) shall be returned
immediately and in full to Purchaser. If this Agreement is terminated by Sellers
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pursuant to Section 10.1(c)(ii), then the Deposit (and any interest accrued thereon)
shall be delivered to Sellers. Delivery of the Deposit to Sellers in accordance
with the foregoing shall not constitute full compensation of any and all losses and
expenses incurred by Sellers, shall not constitute liquidated damages, and Sellers
reserve the right to pursue any and all other remedies available at law or equity.

2.5  Purchase Price. The purchase price for the Asscts (the “Purchase Price™)
shall consist of Fourteen Million Two Hundred Fifty Thousand Dollars ($14,250,000.00)
plus the Assumed Liabilities, provided, however, that amounts paid pursuant to Section
2.3(a}(v) of this Agreement, if any, shall be deducted from the Purchase Price. Except as
otherwise specified herein, the term “Dollars” or “$” as used in this Agreement refers to
United States Dollars.

2.6  Closing. The closing (the “Closing™} shall occur no later than thirty (30)
days following the later to oceur of (a) the date upon which the Sale Order and the
Vesting Order approving the sale of the Assets to Purchaser in accordance with this
Agreement shall have become Final Orders, and (b) the receipt of any necessary
Governmental Permits necessary to authorize the transactions contemplated by the
Agreement, or on such other date as may be mutually agreed by the parties, but in any
event (subject 1o Sections 10.1(b)(vi) and 10.1(c)(iii}) not later than March 14, 2014. The
Closing shall take place at the offices of Bernstein, Shur, Sawyer & Nelson, P.A., 100
Middle Street, Portland, Maine, or such other place as Sellers and Purchaser shall agree,
and shall be effective as of 11:59 p.m. Portland, Maine time on the date of Closing (the
“Closing Date).

2.7 Allocation of Purchase Price. The Purchase Price shall be allocated in
accordance with Schedule 2.7 to Real Property and other Assets. Each of MMA, MMA
Canada, and Purchaser hercby covenants and agrees that it will not take any position
inconsistent with the Purchase Price allocations set forth on Schedule 2.7 on any tax
return. -

ARTICLE It
REPRESENTATIONS AND WARRANTIES OF SELLERS

As an inducement to Purchaser to enter into this Agreement and to consummate -
the transactions contemplated hereby, Sellers hereby represent and warrant to Purchaser
as follows, conditioned upon and subject to the entry of the Sale Order and Vesting
Order:

3l Orpanization and Authority. Each Seller is duly organized and validly
existing under the laws of the jurisdiction of its organization and, subject to any required
approval of the Bankruptcy Court or the Canadian Court, and any required approval of
applicable regulatory and Governmental Authorities, has the power and authority to enter
into the transactions contemplated by this Agreement.

32  Authority and Binding Agreement. This Agreement has been duly
authorized, exccuted and delivered by MMA and, subject to the approval of the
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Bankruptcy Court, is the valid and binding obligation of MMA. This Agreement has
been duly authorized, executed and delivered by MMA Canada and, subject to the
approval of the Canadian Court, i3 the valid and binding obligation of MMA Canada.
Subject to the approval of the Bankruptcy Court and the Canadian Court, this Agreement
is enforceable against cach of MMA and MMA Canada in accordance with its terms.

3.3 Consents and Approvals. No consent, approval or authorization of, or
declaration, filing, or registration with, any Governmental Authorities is required to be
made or obtained by either Seller in connection with the execution, delivery and
performance of this Agreement and the consummation of the transactions contemplated
herein, except for: (a) consents, approvals, or authorizations of, or declarations or filings
with, the Bankruptcy Court and the Canadian Court; (b) the filing of such deeds,
assignments or other conveyance documents as may be required to transfer Sellers'
interest in any Assets, the title to which is governed by filing in the public records; (c) the
filing of such documents as may be necessary to reflect the release of any security interests,
Liens, pledges, charges, escrows, options, rights of first refusal, mortgages, indentures,
securily interests or other encumbrances as a matter of public record; (d) any consents
related to permits and licenses transferred or assigned to Purchaser hereunder; () any
necessary approval, authorization or exemption by the United States Department of
Transportation, the Federal Railroad Administration, Surface Transportation Board, and
any other Governmental Authorities with jurisdiction over and the right to approve the sale,
taking into account Sections 1161-1174 of the Bankruptcy Code; (f) any consents,
approvals, or authorizations of Transport Canada required to obtain a Certificate of Fitness;
and (g) approval of a railway safety plan with Transport Canada pursuant to the Railway
Safety Act.

3.4  Title to and Condition of Assets. Sellers have good record title to, or a
valid leasehold interest in, as applicable, all of the Assets, in each case free and clear of
all liabilities, security interests, Liens (including tax lens), mortgages, Claims,
encumbrances, rights, remedies and interests of any kind whatsoever, except for (i)
permitted encumbrances as to the Real Property (as defined in Section 3.5 below) and (i)
those Liens, Claims, encumbrances, remedies and interests that will be released pursuant
to the Sale Order and Vesting Order.

3.5 Owned and Leased Real Property. Attached hereto as Schedule 3.5 is a
true and complete list of all real estate, immovables and real property and immovable
rights (whether in the form of ownership or leasehold rights) held by Sellers and included
in the Assets (the “Real Property”), including the nature of such party’s ownership
interest therein, The Real Property includes the rail yards and other operating facilities
identified on Schedule 3.5 and the uninterrupted railroad rights-of-way over the routes
identified on Schedule 3.5, sufficient to permit continuous railroad operations by
Purchaser along those routes following Closing, except to the extent disclosed in
Schedule 3.5A relating to the track reconstruction, relocation and reconnection in Lac
Megantic, Province of Québec.

3.6  As Is/Where Is. Subject to the representations and warranties set forth_in
this Article II1, the Purchaser will acquire the Assets on an “as is,” “where is” and “with
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all defects” basis free and clear of any Liens, Claims, encumbrances or interests to the
extent provided by the Bankruptey Code and the CCAA, except as specifically permitted
herein, as approved for sale, transfer and assignment pursuant to the Sale Order and the
Yesting Order.

3.7  Litigation. Except as Sellers shall disclose not less than ten (10) days
before the hearings at which the Sale Order and the Vesting Order are entered (the “Sale
Hearings™) in the Sellers’ virtual data room, on the Sellers’ publicly filed schedules of
assets and liabilities and statements of financial affairs and as set forth on Schedule 3.7,
the Sellers, to the best of their knowledge, are not aware of any pending or threatened
investigations, lawsuits, actions, Claims, or legal or administrative proceedings against or
relating to the Assets, or the business of MMA or MMA Canada, whether at law or in
equity, or before or by any Federal, state, provincial, local, foreign or other governmental
court, department, ministry, commission, board, bureau, agency or instrumentality which,
individually or in the aggregate, could reasonably be expected to have a material adverse
effect on the Assets (without accounting for the effect of the Sale Order and the Vesting
Order) or impose any costs on Purchaser after Closing or affect the ownership and/or the
operation of the railroad business of Purchaser following Closing. Except as Sellers
shall disclose not less than ten (10) days before the Sale Hearings in the Sellers’ virtual
data room, on the Sellers’ publicly filed schedules of assets and liabilities and statements
of financial affairs and as set forth on Schedule 3.7, to the best of the Sellers’ knowledge,
there are no judgments, decrees, injunctions or orders of any court, governmental
department, ministry, commission, board, bureau, agency, instrumentality or arbitrator
against or relating to the Assets which, individually or in the aggregate, (without
accounting for the effect of the Sale Order and the Vesting Order) could reasonably be
expected to have a material adverse effect on the Asscts or the operation of the railroad
business of Purchaser following Closing.

38  Contracts and Leases. To the best of the Sellers’ knowledge, all material _
contracts, agrcements, licenses, permits, certificates, and other arrangements, oral or -
written (collectively, the “Contracts™) that pertain to or affect the Assets, or any part j
thereof, or any of the Sellers’ business operations, are disclosed in the Sellers® virtual
data room, on the Sellers” publicly filed schedules of assets and liabilities and as set [orth
on Schedule 3.8A. To the best of the Sellers’ knowledge, all material lease agreements
(collectively, the “Leases™) that pertain to or affect the Assets, or any part thereof, or
cither Seller’s business operations are disclosed in the Sellers® virtual data room, on the
Sellers” publicly filed schedules of assets and liabilities and as set forth on Schedule
3.8B. Sellers shall have made available to Purchaser true and correct copies of all
Contracts and Leases disclosed in the Sellers’ virtual data room, on the Sellers” publicly
fited schedules of assets and liabilities and as set forth on Schedule 3.8A and Schedule
3.8B, within five {5) days after the date hereof. Should Sellers enter into any new
Contract or Lease between the date of execution of this Agreement and March 14, 2014,
Sellers shall promptly add such Contract or Lease to Schedule 3.8A or Schedule 3.8B, as
applicable, and shall promptly provide Purchaser with truc and correct copies of any such
new Contract or Lease.
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3.9  Material Adverse Changes. Except as specifically sct forth on Schedule
3.9, there has not been since the Filing Date:

(a) any damage, destruction or loss (whether or not covered by

insurance) affecting any assct or property of any Seller that is material to the
conduct of the Scllers® business;

(b)  any sale, lease, abandonment or other disposition by Sellers or any
of them in any interest in machinery, cquipment, fixtures, inventory or other
opcrating property used in the Scllers’ businesses, including without limitation,
the Real Property, or any sale, assignment, transfer, license or other disposition by
Sellers or any of them of any intangible asset relevant to the Scllers’” businesses,
other than in the ordinary course of business;

g

{c)  any material labor dispute, organizational cffort (including without
limitation any negotiation or request for negotiation for any represcntation or any
labor contract) with respect to the Seliers or any of them, whether or not affecting
the Sellers’ business or the Assets;

(d)  any other occurrence, event or condition to Sellers® knowledge that
adversely affects or could adversely affect the Asscts or the Sellers’ businesscs.

3.10 Employees., Except as prohibited by applicable law, Sellers have made
availablc (or will make available within two (2) Business Days after the date hereof) to
Purchaser Schedule 3.10, which sets forth a list of all employces employed in the conduct
of the business of cach Seller as of the date specified therein, including the following
information for each such employee: (i) name and location; (i) part-time or full-time
status; (iii) title, job description and responsibilities; (iv) employment commencement
date; (v) annual base salary or hourly wage; (vi) available bonus or other contingent
compensation; (vii) accrucd and unused vacation days; {viii) accrued and unused sick
days; (ix) if on leave, the status of such leave (including reason for leave and expected
return date); (x) whether such employee is employed under an employment contract or on
an at-will basis; and (xi) whether such employee has or had any responsibilities,
involvement, or connection with respect to any of the Assets or Assumed Liabilities. No :
later than five (5) days prior to Closing, Scilers shall provide to Purchaser an updated -
Schedute 3.10, which shall contain the information sct forth in this Section 3.9 for each
Seller as of the date of such updated Scheduie 3.10.

311 MMA Canada GST/HST and OST Registration. MMA Canada is duty
registered for the GST/HST under Part [X of the ETA under account number
852013532RTO00T. MMA Canada is duly regisiered for the QST under the QST Act
under account number 1202638984,

3.12  MMA Canada is not a non-resident of Canada for purposes of the Tax Act,

3.13  Nonc of thc MMA Asscts constitute “taxablc Canadian property”™ within
the meaning of the Tax Act.
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ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF PURCHASER

Purchaser hereby represents and warrants to Sellers as follows:

4.1 Due Organization, Etc. Purchaser is duly organized and validly existing
under the laws of the jurisdiction of its organization and has the power and authority and
all necessary governmental approvals to enter into the transactions contemplated by this

Agreement.  Purchaser is duly qualified to do business in each jurisdiction where
Purchaser does business,

42 Authority and Binding Agreement. This Agreement has been duly

authorized, executed and delivered by the Purchaser and, subject to the approval of the
Bankruptcy Court and the Canadian Court, is the valid and binding obligation of the
Purchaser, enforceable against it in accordance with its terms, subject to bankruptcy,
insolvency, fraudulent transfer, reorganization, moratorium and other laws of general
applicability relating to or affecting creditors’ rights and to general equity principles.

43 Consents and Approvals. No consent, approval or authorization of, or
declaration, filing, or registration with, any Governmental Authority is required to be
made or obtained by Purchaser in connection with the execution, delivery and
performance of this Agreement and the consummation of the transactions contemplated
herein, except for (a) consents, approvals, or authorizations of, or declarations or filings
with, the Bankruptcy Court and the Canadian Court; (b) the filing of such deeds,
assignments or other conveyance documents as may be required to transfer Sellers'
interest in any Assets, the title to which is govemed by filing in the public records; (c)
consents and approvals necessary to transfer the permits and licenses being purchased by
the Purchaser hereunder; (d) any necessary approval, authorization or exemption by the
United States Department of Transportation, the Federal Railroad Administration, Surface
Transportation Board, and any other Governmental Authorities with jurisdiction over and
the right to approve the sale, taking into account Sections 1161-1174 of the Bankruptcy
Code; () any consents, approvals, or authorizations of Transport Canada required to obtain
a certificate of fitness; (f) approval of a railway safety management system pursuant to the
Railway Safety Act, and (g) consents, approvals, authorizations, declarations, filings or
registrations which, if not obtained, individually or in the aggregate, would not have a
material adverse effect on the transactions contemplated in this Agreement.

44  Litigation. There is no action, suit, inquiry, proceeding or investigation by
or before any court or Governmental Authority or other regulatory or administrative
agency or commission pending, or, 1o the knowledge of Purchaser, threatened against
Purchaser that questions or challenges the validity of this Agreement or in connection
with the transactions contemplated thereby. As of the date hereof, to Purchaser’s
knowledge, there are no circumstances or facts that would prevent Purchaser from
engaging in the transactions contemplated in this Agreement.

4.5  WHERE-IS/AS-1S.  Except as otherwise expressly stated in this
Agreement, Purchaser and any assignee(s) agree to accept the Assets in a “WHERE-IS,
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AS-IS” condition as of thc Closing Dafe free and clear of any Licns, Claims,
encumbrances, rights, remedics or intercsts, except as specifically permitted in this
Agreement. Without limitation of the foregaing, Purchaser acknowledges, represents and
warrants to each Seller that Purchaser has not been induced to execute this Agreement by
any act, statement or representation of such Scller or its agents, employees or other
representatives not expressly set forth in this Agreement.

4.6  Financing. At the Closing, Purchaser will have sufficient immediately
available funds to pay the Purchase Price and alt other amounts payable pursuant to this
Agreement, the other agreements contemplated herein, and the transactions contemptated
herein and thereby. Upon the consummation of the transactions coniemplated herein,
Purchascr will not be insolvent, be lefl with unreasonably small capital, or have incurred
debts beyond its ability to pay such debts as they mature.

4.7  Purchaser GST/HST and QST Registration. As of the Closing Date,
Purchaser or its assignee(s) shall be duly registered for the GST/HST under Part X of the
ETA and for the QST under the QST Act.

ARTICLE Y
COVENANTS PRIOR TO AND IN FURTHERANCE OF CLOSING

5.1  Affirmative and Negative Covenants Pending Closing.  Except as
expressly set forth below, during the period from the date hereof to the Closing Date:

(a) Sellers® Covenants.

(i) Affirmative Covenants Pending Closing. Each Seller
covenants and agrees that it shall, unless otherwise agreed to in writing by
Purchaser:

(1 Maintcngance. Maintain the Assets owned, leased or
operated by it in at least the same condition as those Assets are as
of the date of execution of this Agrcement, subject only to ordinary
wear and tear. Each Seller (as applicabic) shall perform all of its
obligations under the MMA Opcrating Agreements, MMA Canada
Operating Agreements, MMA Assigned Eeascs, the MMA Canada
Assigned Leases, the MMA Assigned Contracts and thc MMA
Canada Assigned Contracts.

(2)  Operation of Business, Conduct its business in the
ordinary coursc. Without limiting the foregoing, except as
expressly consented to by Purchaser in writing, from the date
hereof until the Closing Date, cach Scller covenants and agrees {i)
to take no action which could reasonably be expected to affect or
result in a material adverse change in the Assets, (ii) to operate its
business as a going concern in the ordinary course and to use ils
commercially reasonably efforts to preserve and maintain any and
all material vendor, customer and othet business relationships as
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they pertain to such Seller's business or the Assets; (iii) not to
purchase or dispose of any of the Assels excepl in the ordinary
course of business; {iv) not to enter into any material commitment,
obligations or agreement with respect to or affecting the Assets or
the rail business of MMA or MMA Canada (as applicable),
provided, however, that the Sellers may enter into a lease
amendment with the municipality of Lac Megantic, Province of
Québec as to the relocated rail lines, provided that such lease
amendment is: not binding on Purchaser and will not affect
Purchaser’s operation of MMA Canada’s business; (v) to take no
action which could reasonably be expected to impair or frustrate
the purposes of this Agreement or the transactions contemplaled
hereby; and (vi) to maintain in full force and effect all insurance
coverage currently insuring the Assets.

(3) Court Orders. Use ils best efforis to secure all
required approvals by the Bankrupicy Court and the Canadian
Court, without modification, of the Expense Reimbursement and
Break-Up Fee provisions set forth in Section 5.4 of this
Agreement, the Stalking Horse Charge, the Bid and Auction
Procedures set forth in Article VI of this Agreement, the
Assumption, Assignment and Cure Protocol and the sale of the
Assets pursuant to the terms hereof, and shall otherwise use its best
efforts to cause the consummation of the transactions contemplated
by this Agreement in accordance with the terms and conditions
hereof.

(4)  Notification of Certain Matters. To the extent not
prohibited by law, Sellers shall notify Purchaser of (i) any material
adverse change relating to the Assets; (ii) any governmental or B
third party complaint, investigation or hearing (or communications :
indicating that any are contemplated); (iii) any material breach by
any Seller of any agreement or representation or warranty
hereunder; (iv) any judicial, regulatory, administrative,
enforcement or other proceeding or action commenced against any
Seller in the United States or Canada; (v) any reports,
determinations or findings issued by any Governmental Authority
regarding the Derailment, any of the Sellers or the Assets; (vi) any
change in any license, certificate of fitness or other authority for
any of the Sellers 1o aperate their respective business or operate as
a railroad under applicable law or procedure; and (vii) any
environmental enforcement actions, rulings or orders under any
applicable Environmental Laws, including, without limitation, any
remediation or clean-up orders, issued with respect to any of the
Sellers or the Assets,
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&) Employees. Sellers shall vse their commercially
reasonable efforts to make all employees who are employed by
MMA and/or MMA Canada available for employment by
Purchaser, and will cooperate with Purchaser in securing the
services of such of those employees Purchaser elects in its sole and
absolute discretion to offer employment. Each Seller hereby
acknowledges that Purchaser assumes no responsibilitics of or to
Seliers with respect to Sellers’ employees, except as expressly
provided herein. With respect to each employee of the Sellers, if
any, to which Purchaser makes an offer of employment, each
Seller covenants and agrees that it shall not, directly or indirectly,
attempt to entice, induce or influence any such employee to either
not accept the employment offer from Purchaser or to lcave such
employment with Purchaser.

(6)  Contracts and Leases. Sellers shall continue to (i)
pay in the ordinary course all amounts when and as due under all
Contracts and Leases that relatc to or affect any of the Assets or
either of the Sellers’ business operations, and (ii} perform all other
obligations when and as due under such Contracts and Leases;
provided, however, that the foregoing sentence shall not apply to
any Contracts or Leases that (a) have been rejected by any of the
Sellers prior to the date hereof in accordance with applicable law
or (b) are rejected by either of the Selless on or after the date
heycot, in accordance with applicable law, if and to the exient that
the Sellers have been notified by Purchaser that such Contracts or
Leases will not be assumed and assigned hereunder.

(ii) Negative Covenants Pending Closing. Except as
expressly permitted herein, Sellers shall not, without the prior written
consent of Purchaser (which shall not be unreasonably withheld):

{13  Assigned leases and Assigned Contracts. Assume,
assign, reject, renew, amend or voluntarily terminate any Assigned
Lease or Assigned Contract.

(2) Encumbrances. Encumber, sublease or otherwise
grant any Licns or other rights or interests with respect to the
Assets, provided, however, that Sellers may continue to borrow
money under any debtor-in-possession financing arrangements
approved by the Bankruptcy Court and/or the Canadian Court,
including as the same may be amended, modified, or increased,
and MMA Canada may scck the imposition or increase of charges
for administrative costs of the Canadian Proceeding as permitted
by the CCAA.
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3) Limited Non-Solicitation. From the date hercof
until the earlier of the entry of the Bid Procedures Orders (as
defined in Section 6.1 hereof) or the termination of this
Agreement, solicit any person to replace the Purchaser as the
stalking horse bidder for the Asscts.

(4)  Contracts. Enter into any contract, lease or other
agreement affecting the Assets or the rail busincss of Sellers that
will be binding on Purchaser in any casc, from and after the
exccution of this Agrecment, provided, however, that the Sellers
may enter into a lease amendment with the municipality of Lac
Mcgantic, Province of Québec as to the relocated rail lines,
provided that such Icasc amendment is not binding on Purchaser or
will not affect Purchaser's operation of MMA Canada’s busincss.

(5)  Imellectual Property. From the date hereof until the
Closing, Sellers shall not take any action, or fail to take any action,
that would have a material adverse effect on any Intellectual
Property of Scllers, impair the value of such Intellectual Property,
or materially impair or interfere with the ability of Purchaser to
exercise any and all rights in and to Intellectual Property of Seilers
from and after the Closing.

(6)  Employee Wages/Salary. Without the prior written
consent of Purchaser, Scllers shall not (1) enter into any new
collective bargaining agrcement with any labor organization
representing a Secller’s employees; (2) agree to amend or modify
any existing collective bargaining agreement between such Seller
and its employces; (3} agree to any increase in the wages, salary or
benefits payable to any employce; and/or (4) enter into any
agreement obligating a Seller (or Purchaser) to pay to any
employee any deferred wages or compensation, bonus or
comtnission. Notwithstanding the foregoing, Sellers may pay
retention bonuses or similar compensation to employees in order to
retain their services during the peried prior to the Closing,
provided that such honus or compensation arrangements shall not
imposc any obligation on Purchaser.

{b) Purchaser’s Covenpants. Subject to the Cure Cost Cap, Purchaser
covenants and agrees that it shall, with respect to the MMA Assigned Contracts,
the MMA Canada Assigned Contracts, the MMA Assigned Leases and the MMA
Canada Assigned Leases, use good faith efforts to provide adequate assurance as
requircd under the Bankruptey Code and any comparable provision of the CCAA
of the future performance by Purchaser under such MMA Assigned Contracts, the
MMA Canada Assigned Contracts, the MMA Assigned Leases and the MMA
Canada Assigned Leases. Purchaser agrees that it shall usc its good faith efforts
to take, or cause to be taken, all actions reasonably requested by Sellers to assist
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in obtaining entry of the Sale Order and the Vesting Order, such as fumishing
affidavits, non-confidential financial information or other documents or
information for filing with the Bankrupicy Court and the Canadian Court, and
making Purchaser’s employees and representatives available to testify before the
Bankruptcy Court and the Canadian Court, for the purpose of demonstrating
adequate assurance of future performance by Purchaser under the MMA Assigned

Contracts, the MMA Canada Assigned Contracts, the MMA Assigned Leases and
the MMA Canada Assigned Leases.

52  Consents and Further Actions. Subject to the terms and conditions herein
provided, Scllers and Purchaser covenant and agree to use their good faith efforts to take,
or cause to be taken, all actions, or do, or cause to be done, all things, necessary, proper
or advisable under applicable laws and regulations to consunimate and make effective (he
transactions contemplated in this Agreement, including all closing conditions to be

satisfied. This Section 5.2 shall survive the Closing of the transactions contemplated in
this Agreement.

5.3 Tax Cooperation and Exchange of Information. Each party hereto will
provide the other parties with such cooperation and information as may be reasonably

requested in filing any 1ax return, amended tax return, or claim for refund, determining
any liabilities for Taxes or a right to refund of Taxes, or participating in or conducting
any audit or other proceeding with respect to taxes relating to the Assets. Such
cooperation and information shall include providing copies of relevant tax returns or
portions thereof, together with accompanying schedules and related work papers and
documents relating to rulings or other delerminations by taxing authorities. Purchaser
and MMA. Canada shall jointly make the elections provided for under subsections 167(1)
and (1.1) of the ETA and under sections 75 and 75.1 of the QST Act so that no GST/HST
or QST will be payable in respect of the disposition of MMA Canada Assets
contemplated by this Agreement. Purchaser and MMA Canada shall jointly complete the
election forms (more particularly described as form GST-44 and QST form FP-2044-V) -
in respect of such elections, and Purchaser shall file the said election forms with the :
applicable taxing authorities no later than the due date for the Purchaser’s GST/HST and 3
QST returns for the first reporting period in which GST/HST or QST, as applicable,
would, in the absence of such elections, become payable in connection with the
disposition of MMA Canada Assets contemplated by this Agreement. The Purchaser
shall indemnify the Seller against any tax, interest or penalties imposed on the Seller
resulting from a determination by the tax authorities that the conditions for filing the
elections pursuant to section 167(1) of the ETA and section 75 of the QST have not been
satisfied for any reason (other than as a result of the failure of the Seller 10 perform its
obligations pursuant to this Section 5.3).

54  Break-Up Fee: Deposit; Expense Reimbursement. This Agreement m
subject to other offers presented to the Sellers solely in accordance with the Bid
Procedures Orders (as defined in Section 6.1 hereof). 1n the event that the Bankruptcy
Court and/or the Canadian Court in accordance with the Bid Procedures Orders
determines that one or more offers for all or any portion of the Assets included in the sale
transactions contemplated by this Agreement submitted pursuant to the Bid Procedures
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Orders s higher or better than the terms set forth in this Agrcement, or that a sale of all or
any portion of such Assects to an alternative purchaser or purchasers is in the public
interest as used in Subchapter IV of Chapter 11, and approves any such offer or offers in
lieu of this Agrcement, then Sellers shall return the Deposit (and any interest accrued
thereon) to the Purchaser in accordance with Section 2.4(b) of this Agrecment and, within
three (3) Business Days after the closing of any sale pursuant to such other offer or
offers, (i) shall pay to Purchaser, by wire transfer of immediately available funds, a
break-up fee in the amount of Four Hundred Ninety-Eight Thousand Seven Hundred
Fifty Dollars ($498,750.00) (the “Break-Up Fee™), and (ii) shall also reimburse Purchaser
for its actual reasonable cxpenses incurred in connection with this Agrcement and any
related procecdings before the Bankruptcy Court and/or the Canadian Court in an amount
not to cxceed Five Hundred Thousand Dollars (8500,000.00) (the “Expense
Reimbursement™). For the avoidance of doubt, in the case of multiple sale transactions,
the Sellers shall, within three (3) Business Days after the closing of the first such sale
transaction, pay the Break-Up Fee and the Expense Reimbursement from the proceeds of
such sale transaction and, if necessary, within three (3) business days of the closing of
cach subscquent sale transaction, pay the balance of the Break-Up Fee and the Expense
Reimbursement from the proceeds of cach such sale transaction. The Sellers shall be
Jointly and severally liable for the Break-Up Fee and the Expense Reimbursement, and
the Break-Up Fee and Expensc Reimbursement shall constitute administrative priority
cxpenses under sections 503(b} 1) and 507(a}(2) of the Bankruptcy Code and pursuant to
a charge over all of the property of MMA Canada granted by the Canadian Court in its
Bid Procedures Order that puts the Purchaser in the same legal position refative to the
property of MMA Canada as the foregoing provisions of the Bankruptey Code put the
Purchaser relative to the property of MMA (the “Stalking Horse Charge™). The Break-
Up Fee and the Expense Reimbursement shall be Purchaser’s sole remedy as a result of a
sale of the Assets pursnant to any other offer in accordance with the Bid Procedures
Orders. Purchaser’s cntitlement to the Break-Up Fee and Expense Reimbursement, on
the terms sct forth herein, is contingent upon Purchaser’s waiver of the conditions set
forth in Sections 8.2(3), 8.2(k), and 8.2(m) within two (2) Business Days prior to the
Auction (as defined in the Bid Procedures described in Section 6.1 below).

5.5  Delivery of Schedules; Access and Information. As soon as reasonably
practicable, and in no cvent later than cight (8) days after the cxccution of this
Agreement, the parties shall exchange draft copies of all Schedules contemplated by this
Agreement.  All such Schedules relating to Article 111 hercof shall be completed, in any
event, no later than five (5) days before the Sale Hearings, and all other Schedules shall
be completed prior ta the Closing. Notwithstanding the foregoing, Purchaser shall have
the right, at its sole option and discretion, until five (5) days before the Closing, to adfi or
remove Contracts, Leases or other assets from the Schedules pursuant to Sections
2.0(a)v), 2.1(@)(vi), 2.1(b}v) and 2.1{b)(vi} of this Agreement, and such Contracts,
Leases or other assets shall be added to (or removed from) such Schedules as specificd by
Purchaser,

5.6  Financial Statements Cooperation and Assistance. At Purchaser’s_ sole
cost and expense, the Sellers shall reasonably cooperate with Purchaser in a timely

manncr as rcasonably requested by Purchascr in conncction with Purchaser’s preparation
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of historical financial statements and pro forma financial information in respect of the
Assets, including making reasonably available to Purchaser the Sellers’ employees,
allowing Purchaser to access and, at Purchuser’s expense, copy any and all records in
Sellers’ possession refating to the Assets, providing reasonable assistance 1o Purchaser in
connection with the preparation of such financial statements, facilitating the delivery
from the Sellers’ independent public accountants relevant consent letters necessary in

connection with the foregoing, and providing customary management representation
letters required by accountants.

ARTICLE VI
BID AND AUCTION PROCESS

6.1 Court Actions.

(a) Within five (5) days of the execution of this Agreement, motions
will be filed with the Bankruptcy Court and the Canadian Court (each a “Bid
Procedures Motion™) seeking an order approving the Break-Up Fee, the Expense
Reimbursement, an initial minimum bid increment of One Million Four Hundred
Ninety-Eight Thousand Seven Hundred Fifty Dollars ($1,498,750.00) (the “Initial
Minimum _OQverbid™), subsequent bid increments of Five Hundred Thousand
Dollars ($500,000.00) (the “Minimum Qverbid™) (the Minimum Overbid being
subject to reduction by the Sellers at Auction), and other bidding procedures
(coliectively, the “Bid Procedures”). The Bid Procedures contained in the Bid
Procedures Motions must be approved by the Bankruptcy Court and the Canadian
Court, respectively, by no later than December 23, 2013 (each a “Bid Procedures
Order™). Within five (5) days of the execution of this Agreement, motions also
will be filed, as part of the Bid Procedutes Motions or otherwise, with the
Bankruptcy Court and the Canadian Court (the “Assumption, Assignment and
Cure Protocol Motions™) seeking orders approving the procedures by which
Sellers may assume and assign the Assigned Contracts and Assigned Leases to
Purchaser, which procedures shall include, without limitation, the forms and
notices to be used in connection with the assumption and assignment of Contracts
and Leases and the procedures for curing any defaults under Section 365 of the
Bankruptey Code and any analogous or applicable provision of the CCAA and in
accordance with Section 7.3 hereof (collectively, the “Assumption, Assignment
and Cure Protocol”). The Assumption, Assignment and Cure Protocol contained
in the Assumption, Assignment and Cure Protocol Motions must be approved by
the Bankruptcy Court and the Canadian Court, respectively, pursuant to orders, as
part of the Bid Procedures Orders or otherwise by no later than December 23,
2013 (each an “Assumption, Assignment and Cure Protocol Order™).

(b) The Sellers shall file with the Bankruptcy Court and the Canadian
Court, and prosecute in good faith, all such necessary motions or applications
seeking approval of this Agreement, subject to higher and better offers, or offers
in the public interest as used in Subchapter 1V of Chapter 11, in accordance with
the Bid Procedures. The Sellers shall use their best efforts to effectuate the entry
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of the Sale Order and the Vesting Order as soon thereafter as possible but in no
case later than January 31, 2014,

{(c}  The Sellers shall comply (or obtain an order from a competent
court waiving compliance) with all applicable laws, rules and regulations,
including, without limitation, requirements under the Bankruptcy Code, the
Federal Rules of Bankrupicy Procedure, the CCAA, any applicable procedural
rules governing the Canadian Proceeding, in obtaining the Bid Procedures Orders,

the Assumption, Assignment and Cure Protocol Orders, the Sale Order and the
Vesting Order.

62  Compliance with Bidding Proccdures; Maintenance of Confidentiality.

(a)  The Sellers shall comply with the Bid Procedures established or
approved by the Bankruptey Court and the Canadian Court.

{b)  The Sellers shall provide or make available to the Purchaser any
document that it has provided to any third party in accordance with the Bid
Procedures that has not previously been made available to the Purchaser, othet
than documents which are maintained in the “due diligence room” or “virtual data
room” of the Sellers and which are generally available to all bidders.

(¢)  The Sellers shall not release any person or entity from, or waive
any provisions of, any confidentiality agreement entered into in accordance with
the Bid Procedures, without the Purchaser’s prior written consent.

ARTICLE VII
ASSIGNMENT OF LEASES AND CONTRACTS

7.1 Post-Closing Expenses. Except as otherwise provided in this Agreement, all
obligations with respect to the Assigned Leases and the Assigned Contracts arising from
and after the Closing Date shall be the sole responsibility of Purchaser.

1.2 Conditions to Assignment. Subject to Purchaser’s rights under Sections
2.1¢a)(v), 2.1¢a)(vi), 2.1(b)(v), 2.1(b)(vi} and 5.5, it shall be a condition to assignment of B
any Assigned Lease or Assigned Contract that Purchaser shall have at its sole cost (a) cured
any monetary default arising under the Assigned Lease or Assigned Contract and
outstanding as of the Closing Date and required to be paid under Section 365 of the
Bankruptcy Code and Section 11.3 of the CCAA; and (b) cured or demonstrated its ability
to cure any other defaults with respect to the Assigned Lease or Assigned Contract, as
provided in Section 365 of the Bankruptcy Code and Section 11.3 of the CCAA, so that
such Assigned Leasc or Assigned Contract may be assigned to Purchaser in accordance
with the provisions of Section 365 of the Bankruptcy Code and Section 11.3 of the CCAA;
provided, however, that Purchaser shall not be obligated to cure any such default that is in
dispute as of the Closing Date if an escrow or other commercially reasonable arrangement
with respect thereto shall have been established pursuant to an order of the Bankruptcy
Court and/or the Canadian Cowurt.
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7.3 Assumption, Assignment and Cure Protocol. As set forth in Section 6.1

hereof, 1he Sellers shalt seek approval by the Bankruptcy Court and the Canadian Court,
as part of the Bid Procedures Orders or otherwise, of the Assumption, Assignment and
Cure Protocol. The Assumption, Assignment and Cure Protocol, including, without
limitation, the forms and notices to be used in connection with the assumption,

assignment and cure of Contracts and Leases, shall be in form and substance satisfactory
to Purchaser.

ARTICLE Vil

CONDITIONS PRECEDENT TO CLOSING

8.1  Conditions to_Sellers’ Obligation to Close. Sellers’ obligation to
consummate the transactions conlemplated in this Agreement is subject, at the option of

Sellers, to the satisfaction or waiver, at or prior to the Closing Date, of each of the
following conditions:

(a) Representations and Warranties; Covenants.

i All representations and warranties of Purchaser
contained in this Agreement and any related transaction documents shall
have been true and correct in all material respects when made and shall be
true and correct in all material respects at and as of the Closing Date, as if
such representations and warrantics were made at and as of the Closing Date
(except for those representations and warranties that, by their terms, apply
only as of an earlier date, which shall have been true and correct as of such
date}, and Sellers shall have received a certificate, dated as of the Closing
Date and signed by an authorized representative of Purchaser, to that
effect.

(it Purchaser shall have performed in all material respects
all agreements and covenants required by this Agreement 1o be performed
by it prior 10 or at the Closing Date, and Sellers shall have received a
certificate, dated as of the Closing Date and signed by an authorized
representative of Purchaser, to that effect.

()  No Injunction. No injunction, stay or restraining order shall be in
effect prohibiting the consummation of the transactions contemplated in this
Agreement,

(¢)  Sale Order. The Bankruptcy Court shall have entered the Sale
Order and such order shall have become a Final Order.

(d)  Vesting Order. The Canadian Court shall have entered the Vesting
Order and such order shall have become a Final Order.

(e} Purchaser’s Deliveries. Purchaser shall have paid the Purchase
Price, less the Deposit, and shall have duly executed and delivered to Sellers each
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of the documents, instruments and agreements required to be delivered pursuant to
Section 8.3(b) of this Agreement.

H Governmental Permits. All Governmental Permits, authorizations
and/or exemptions (including, without limitation, any required United States
Surfuce Transportation Board and Canadian Transportation Agency approvals,
authorizations andfor exemptions) required to be obtained in connection with the
consummation of the transactions contemplated by this Agreement shall have
been obtained and be in fuli force and effect.

8.2  Conditions to Purchaser’s Obligation to Close. Purchaser’s obligation to
consummate the transactions contemplated in this Agreement is subject, at the option of

Purchaser, to the satisfaction or waiver, at or prior to the Closing Date, of each of the
following conditions:

(a) Representations and Warranties: Covenants,

§) All representations and warranties of Sellers contained in
this Agreement and any related transaction documents shall have been true
and comrect in all material respects when made and shall be true and
correct in all material respects at and as of the Closing Date, as if such
representations and warranties were made at and as of the Closing Date
{except for those representations and warranties that, by their terms, apply
only as of an earlier date, which will be true and corect as of such date),
and Sellers shall have delivered to Purchaser a certificate, dated as of the
Closing Date and signed by an authorized representative of Sellers, to that
effect.

(ii) Each Seller shall have performed in all material respects
all agreements and covenants required by this Agreement to be perforimed
by it prior to or at the Closing Date, and Sellers shall have delivered to
Purchaser a certificate, dated as of the Closing Date and signed by an
authorized representative of Setlers, to that effect.

(b)  Sellers’ Deliveries. Each of MMA and MMA Canada shall have
duly executed and delivered to Purchaser each of the documents, instruments and
agreements required to be delivered by MMA and/or MMA Canada (as applicable)
pursuant to Section 8.3(a) of this Agreement,

(c) Bid Proccdures Orders. The Bid Procedures shall be in form and
substance satisfactory to Purchaser, and, on or before December 23, 2013, the
Bankruptcy Court and the Canadian Court shall have entered the Bid Procedures
Orders in form and substance satisfactory to Purchaser expressly approving the
Break-Up Fee, the Expense Reimbursement, and the Bid Procedures set forth in
the Sellers’ Bid Procedures Motions, and such orders shall have become Final
Orders.
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{d) Assumption, Assignment and Cure Protocol Orders. On or before
December 23, 2013, the Bankruptcy Court and the Canadian Court shall have

entered, as part of the Bid Procedures Orders or otherwise, the Assumption,
Assignment and Cure Protocol Orders in form and substance satistactory to
Purchaser, and such order shall have become a Final Order.

{e) Sale Order. On or before January 31, 2014, the Bankruptey Court
shall have entered the Sale Order in form and substance satisfactory to Purchaser,
and such order shall have become a Final Order.

(N Vesting Order. On or before January 31, 2014, the Canadian Court
shall have entered the Vesting Order in form and substance satisfactory to
Purchaser, and such order shall have become a Final Order.

(g) No Injunction_or Challenge.  No injunction, stay or restraining
order shall be in effect prohibiting the consummation of the transactions
contemplated in this Agreement. No law, ordinance or regulation shall have been
enacted, and no order, judgment, or decree shall have been enacted or rendered by
a Governmental Authority or any other person {and not subsequently dismissed,
settled, withdrawn or terminated, nor shall any petition, complaint, or action have
been filed or be pending that seeks such order, judgment or decree) which would
prevent the consummation at the Closing of or restrain or invalidate the
transactions contemplated by this Agreement.

(h) Governmental Permits. All Governmental Permits, authorizations
and/or exemptions (including, without limitation, any required United Statcs
Surface Transportation Board, Transpert Canada and Canadian Transportation
Agency approvals, authorizations and/or exemptions) required to be obtained in
connection with the consummation of the transactions contemplated by this
Agreement and the operation of the MMA Lines and MMA Canada Lines by
Purchaser from and after Closing shall have been obtained in form and substance
satisfactory to Purchaser and be in full force and effect, including that Purchaser
shall have obtained a Canadian Transporiation Agency decision that indicates that
the Agency will issue a Certificate of Fitness to Purchaser authorizing it to
operate a railway in Canada. Such Governmental Permits shall not be subject to —
any condition (other than statutory labor protective conditions) that, in
Purchaser’s sole judgment, would adversely affect the operation of the MMA
Lines and MMA Canada Lines by Purchaser from and after Closing.

(i) Environmental Review. Purchaser shall have determined, in its
reasonable judgment, that there do not exist Environmental Liabilities that would
impose material remediation costs or other material liabilities or obligations on
Purchaser. Without limiting the generality of the foregoing sentence, Purchaser
shall have received adequatc assurance, in form and substance reasonably
satisfactory to Purchaser, that no Governmental Authority, including, without
limitation, the environmental authorities of Canada and/or the Province of
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Qucbec, shali seek to hold Purchaser responsible for Environmental Liabilities
arising from or relating to the Derailment.

) Contiguous Line of Railroad. Purchaser shall have determined in
its sole judgment that the Assets conveyed and transferved to it at Closing, and the
Gavernmental Permits, are sufficient to enable Purchaser to operate uninterrupted
through train service over the entirety of the MMA Lines and the MMA Canada
Lines from and after the Closing Date. Purchascr shall have obtained written
assurance, in form and substance satisfactory to Purchaser in its sole judgment,
that the temporary rail line in and through the town of Lac Megantic, Quebec
{including the segment that is subject to the lease referred to in Section
5.1(a)(ii)(4) of this Agreement) will, within twa (2) years of the Closing Date,
become a permanent railroad line or be replaced by a permanent railroad line (or
lines) in and through the town of Lac Megantic to be constructed on the right-of-
way upon which MMA Canada’s rail lines were located prior to July 5, 2013 or
via such altemate route as MMA Canada, Purchaser and any applicable
Governmental Authority may agree in writing, in each case on terms and
conditions reasonably satisfactory to Purchaser.

{k) Governmental Restrictions. Purchaser shall have determined that
there are no governmental restrictions that would prohibsit or unreasonably restrict
or interfere with the use of the Assets for Purchaser’s intended purpose,

)] Insurance Coverage. Purchaser shall have been able to obtain
insurance coverage for the operation of the MMA Lines and the MMA Canada
Lines, in each case on terms and conditions acceptable to Purchaser.

(m)  No Material Adverse Change. There shall have been no material
adverse change in the operations, prospects or financial condition of the Sellers’
businesses or the Assets since the Filing Date.

(n)  Due Diligence. Until two (2) days prior 1o the Auction, Purchaser
shall have had an opportunity to conduct such due diligence of the Assets as
Purchaser, in its sole judgment, deems necessary and appropriate in connection
with the transactions contemplated by this Agreement, and Purchaser shall be
satisfied in all material respects with the results of such due diligence.

(o)  LMS Acquisition. Purchaser shall have entered into an agreement,
on terms and conditions satisfactory to Purchaser in its sole discretion (including,
without limitation, a break-up fee and expense reimbursement on substantially the
same terms as set forth in Section 5.4 hereof), to acquire substantially all of the
assets (or such lesser portion of such assets designated by Purchaser) of LMS
Acquisition Corp., a Delaware corporation {“LMS"), which sale transaction shall
close simultaneously with, or prior to, the Closing, and the saile of such assets to
Purchaser shall be free and clear of any Liens, Claims, encumbrances or interests
pursuant to cither (i) a Final Order, in form and substance satisfactory to
Purchaser, entered by the Bankruptcy Court (in a bankruptcy case involving
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LMS) approving the sale of such assets on substantially the same terms as set
forth in the Sale Order, or (ii) some other process under applicable law in form
and substance satisfactory to Purchaser.

8.3 Deliveries at Closing.

(a) Deliveries by Sellers. At the Closing, Sellers shall deliver or cause
the delivery of the following to Purchaser;

(i) a certified copy of the Sale Order;
{ii) a certified copy of the Vesting Order;
(iii) a certified copy of the Assumption, Assignment and

Cure Protocol Orders;

{iv) with respect to the Real Property Quitclaim Deeds or
deeds of sale, as applicable, without covenants, duly executed by MMA or
MMA Canada (as applicable), in a form reasonably satisfactory to
Purchaser.

(v} with respect fo the tangible and intangible personal
property, Bills of Sale and Assignment without warranty or other
covenants, duly executed by MMA or MMA Canada (as applicable), in a
form reasonably satisfactory to Purchaser;

(vi) any applicable local, state, provincial or federat
transfer tax forms;

{vii) evidence of the rejection or cancellation, pursuant to
Section 365 of the Bankruptcy Code and Section 32 of the CCAA, of all ]
Leases and Contracts between either MMA or MMA Canada (or any of
their respective affiliates), on the one hand, and any third party affecting
the Assets, if reasonably requested by Purchaser;

{viii) all other documents, closing statements, affidavits,
instruments and writings reasonably required to be delivered by MMA
and/or MMA Canada (as applicable) at or prior to the Closing Date
pursuant to this Agreement or otherwise reasonably requested by
Purchaser or any title insurer to deliver the Assets free and clear of any
Liens, Claims, encumbrancesor intercsts to the cextent provided by the
Bankruptcy Code and the CCAA, each in form and substance reasonably
satisfactory to Purchaser and Sellers;

(ix) all keys to the Sellers’ offices and other premises and
properties included in the Assets being sold to Purchaser hereunder, all
computer access codes and passwords for computer programs or systems
included in the Assets being sold to Purchaser hereunder, and any other
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property in the possession of Sellers and being sold to Purchaser
hereunder; and

(x) certificates of Sellers, executed by a duly authorized
officer of each Seller, in a form reasonably satisfactory to Purchaser.

() Deliveries by Purchaser. At the Closing, Purchaser shall deliver or
cause the delivery of the following to Sellers:

(i) the Purchase Price, in cash or by means of a completed
federal funds wire transfer 1o an account or accounts designated by Sellers
in writing not later than four (4) Business Days prior to the Closing Date;

{ii) counterparts of the instruments referred to in Section
8.3(a) that are to be executed by Purchaser; and

(iii) all other documents, closing statements, affidavits,
instruments and writings reasonably required to be delivered by Purchaser
or its assignee(s) at or prior to the Closing Date pursuant to this
Agreement, each in form and substance reasonably satisfactory to
Purchaser and Sellers.

{iv) The GST/HST and QST elections referred to in Section
5.3 hereof.

84 Possession. On the Closing Date, possession of the Assets shall be
delivered to Purchaser.

8.5  Closing Costs. Purchaser shall pay any applicable recording fees and
transfer taxes (both Sellers’ and Purchaser’s portions thereof) except as otherwise
provided in the Sale Order and the Vesting Order. Other costs associated with the -
Closing and transactions contemplated under the Agreement shall be allocated as
provided elsewhere in the Agreement.

8.6  Cure Costs. Except as provided in Section 2.3(a)(iii) of this Agreement,
the Purchaser shall have sole responsibility for, and shall pay on or prior to the Closing
Date, all costs curing defaults under the Assigned Leases and the Assigned Contracts
pursuant to section 365 of the Bankruptcy Code and any applicable or analogous
provision of the CCAA.

ARTICLE IX
POST-C1.OSING OBLIGATIONS

9.1  Post-Closing Access and Information. Sellers acknowledge and agree that
from and after the Closing Date, Purchaser will be entitled to possession of all
documents, books, records, agreements, and financial data of any sort relating to the
Sellers’ business and the Assets, which shall be maintained at the chief executive office
of Purchaser; provided, however, that Sellers, at their sole cost and expense and upon
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reasonable notice to Purchaser, shall be entitied to reasonable access to, and to make
copics of, such books and records as necessary for auditing, tax or litigation purposes, or
in conncction with any bankruptey or similar proceedings, or to the extent they relate to
assets retained by Sellers, and Purchaser shall maintain such books, records and material
financial data for a period of at least three (3) years, Furthcrmore, Purchaser agrees that
it shall give the Sellers the option of taking possession of any or alf of such materials, at
the end of such three-year period, to the extent that Purchaser has decided to destroy or
throw away such materials. The Purchaser also agrees to make its accounting and record-
keeping personnel available to the Sellers at reasonable times during normal business
hours, in exchange for reimbursement of the costs associated with such employee’s time,

to the extent reasonably requested by Sellers in connection with their access to and use of
such materials.

9.2 Litigation Support. In the event and for so long as any party actively is
contesting or defending against any charge, complaint, action, suit, proceeding, hearing,
investigation, Claim or demand in conncction with (1) any transaction contemplated under
this Agrecment or (ii) any fact, situation, circumstance, status, condition, activity,
practice, plan, occurrence, cvent, incident, action, failure 10 act or lransaction on or
before the Closing Date involving either Sellers or Purchascr, the other party will
reasonably cooperate with the contesting or defending party and its counsel in the contest
or defense, make available their personnel (to the extent that such personnel’s job
performance is not materially affected), and provide such testimony and access to their
books and rccords as shall be reasonably necessary in connection with the contest or
defense, all at the sole cost and cxpense of the contesting or defending party, and the
contesting or defending party shall reimburse the other party for its expenses of doing
same.

9.3  Collection of Accounts Reccivable. Except to the extent the Sellers are
precluded from agreeing to the following by any provision of the Bankruptcy Code or
any Order of the Bankruptcy Court: 3

(a)  During the period from the Closing Date through the first 3
anniversary of the Closing Date (the “Collection Period™), Purchaser shall use
commercially rcasonablc cfforts, as Scllers’ agent, to collect accounts receivable
from customers for freight and related charges and to process switching revenue
due from other carriers (in each case relating to the sale of goods or services
performed by Sellers prior to the Closing Date) in the usual and ordinary course
of busincss and in accordance with customary practices, which may include
referral to a collection agency, 1SS Settlements (as defined below) shall be
processed in accordance with subsection (b) below. All other accounts
receivable, including but not limited to mechanical car repairs, miscellancous
receivables, claims for loss and damage and car hire relating to the period prior to
the Closing Date will be collected by the Sellers. Purchascr shall make its credit,
sales and other appropriate personnel available to assist Scllcrs in such collection
cfforts; provided, however, that such assistance will be provided at reasonable
times and places, and shall not interfere with the ability of Purchaser’s personnel
to perform their regular duties. Notwithstanding the foregoing, Purchaser shali
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not be required to institute legal proceedings, whether on behalf of any Seller or
otherwise, to enforce the collection of any accounts receivable. Purchaser shatl
not adjust any accounts reccivable or grant credit relating to the period prior to the
Closing Date without the applicable Seller’s written consent, and Purchaser shall
not pledge, secure or otherwise encumber such accounts receivable or the
proceeds therefrom. On or before the fifth Business Day following each of the
fifteenth day and the last day of each calendar month during the Collection Period
(and on or before the fifth Business Day following the end of the Collection
Period), Purchaser shall remit to Sellers all amounts collected with respect to
accounts receivable relating to the period prior to the Closing Date during the
half-month period (or such final, shorter period at the end of the Collection
Period) ended prior to such remittance date, less any collection costs incurred by
Purchaser in the ordinary course with respect to the collection of those accounts
receivable. On or before the fifteenth Business Day following the end of each
calendar month during the Collection Period (and on or before the fifieenth
Business Day following the end of the Collection Period), Purchaser shall furnish
Sellers with a report of all amounts collected with respect to accounts receivable
relating to the period prior to the Closing Date during the prior calendar month (or
such final, shorter period at the end of the Collection Period). Setlers shall have
the right, at their expense, 1o conduct an audit of applicable records with respect
to collections and remittances under this subsection (a); provided, however, that
such audit shall be conducted at reasonable times and places, and shall not
interfere with the ability of Purchaser’s personnel to perform their regular duties.

(b}  During the period from the Closing Date through the first
anniversary of the Closing Date (the “ISS Period™), Purchaser shall use
commercially reasonable efforts, as Sellers’ agent, to process Interline Settlement
System settlements (the “ISS Settlements™) relating to the period prior to the
Closing Date for the accounts of and in the name of Sellers. Purchaser shall make
its credit, rating, and other personnel familiar with the Interline Settlement System
(the “ISS™) process to accomplish such processing of settlements; provided,
however, that such assistance shall be provided at reasonable times and places,
and shall not interfere with the ability of Purchaser's personnel to perform their
regular duties. Sellers shall be responsible for the costs of any charges for
services associated with its 1SS process. Notwithstanding any of the foregoing,
Purchaser shall not be required to institute legal proceedings, whether on behalf of
any Seller or otherwise, to enforce the collection of any 1SS receivables.
Purchaser shall not adjust any 1SS itermn receivable relating to the period prior to
the Closing Date resulting in a negative adjustment to the account of Sellers
without the applicable Seller's written consent, and the Purchaser shall not
pledge, secure or otherwise encumber any such ISS items or the proceeds
therefrom. On or before the last day of each calendar month during the ISS
Period. Purchaser shall notify any Seller which is a net debtor to the 1SS clearing
of the amount due and such Seller shall remit the amount of its debt directly to the
ISS. Any Seller which is a creditor in the 1SS clearing will receive funds from the
ISS directly to its bank account in accordance with 1SS rules and past practice.
Purchaser shall furish to Sellers all applicable accounting and reports of ISS
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activity, including status reports of accounts receivable relating to the period prior
to the Closing Date during the month when requested and in any event before the
fifteenth Business Day following the end of each calendar month during the 1SS

Period (and on or before the fifteenth Business Day following the end of the 1SS
Period),

{c)  Any payments received by Purchaser during the Collection Period
from an account debtor shall be applied as specified by the account debtor. If the
payment is not specific as to application, payments will be applied first against
any amounts due to Purchaser in connection with a sale of goods or provision of
services performed by Purchaser from and after the Closing Date, unless and to
the extent that such amounts due to Purchaser are disputed by the account debtor.
Purchaser shall incur no lability to any Seller for any uncollected amount. Prior
to the end of the Collection Period, neither any Seller nor any agent of any Seller
shall make any direct solicitation of the account debtors for payment.

(d)  During the Collection Period, Sellers shall have the right 1o collect,
at their own expense and after written notice to Purchaser, any unpaid accounts
receivable that are over 120 days past due, and Purchaser shall remit to Sellers
any necessary records with respect thereto at no cost to Sellers.

(e) At the end of the Collection Period, Purchaser shall return to the
Sellers all files concerning the collection or attempts to collect the accounts
receivable, and Purchaser’s responsibility for the collection of accounts receivable
shall cease. After the end of the Collection Period, Scllers shall have the right, at
their own expense, (o endeavor to collect unpaid accounts receivable.

ARTICLE X
TERMINATION

10.1  Termination. This Agreement may be terminated and the transactions
contemplated hereby may be abandoned, and there shall thereafter be no liability of any
party to the other parties hereunder, as follows:

(a)  Mutual Consent. Upon the mutual written consent of Sellers and
Purchaser.

{b) By Purchaser.

{i) By Purchaser, in the event of a material violation or
material breach by any Seller of its agreements, covenants, represcntations
or warranties contained in this Agreement; provided that such violation or
breach shall not have been waived or cured within ten (10) days following
receipt by Sellers of written notice of such breach from Purchasers, and
provided further that none of the Sellers are not then in material breach of
the Agreement; or
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(i) By Purchaser, at any time after the Bid Procedures
Orders are entercd, if either such order is vacated, reversed or stayed, or is
modified or amended in a manner materially adverse to the Purchaser; or

{iti) By Purchaser, if the Bid Procedures Orders are not
entered by both the Bankruptcy Court and the Canadian Court on or before
December 23, 2013; or

(iv) By Purchaser, if the Assumption, Assignment and Cure
Protocol Orders are not entered by both the Bankruptcy Court and the
Canadian Court on or before December 23, 2013; or

(v) By Purchaser, if the Sale Order and the Vesting Order
are not entered by the Bankruptcy Court or the Canadian Court,
respectively, on or before Januvary 31, 2014; or

(vi) By Purchaser, if the Closing does not occur on or
before March 14, 2014 (or on such other extended date upon which the
parties mutually agree in writing); provided, however, that if all of the
conditions to the Sellers’ and Purchaser's respective obligations to close
have heen satisfied with the sole exception of the issuance of any required
United States Surface Transportation Board and Canadian Transportation
Agency approvals, authorizations and/or exemptions required to be
obtained in connection with the consummation of the transactions
contemplated by this Agreement pursnant to Sections 8.1(f) and 8.2(h)
hereof, then the foregoing March 14, 2014 date shall be deemed to have
been automatically extended to May 15, 2014; or

(vii) By Purchaser if, prior to the Closing, a material amount
of the Assets is destroyed or substantially damaged by fire, explosion, act
of God, collapse or other casualty or if condemnation proceedings are
commenced against any Real Property; provided, however, that Buyer
may elect to close and accept the Assets with no reduction in the Purchase
Price and, in that event, any insurance proceeds {or proceeds of such
condemnation proceeding) subsequently recovered by Sellers on account 2
of such loss shall be transferred to Purchaser: or

{viii) By Purchaser, if Purchaser elects to terminate this
Agreement pursuant to Section 2.3(a)(iii) of this Agreement; or

{ix) By Purchaser, if there shall occur a material adverse
change in the operations, prospects or financial condition of the Sellers’
businesses or the Assets after the execution of this Agreement.

{c) By Sellers.

® By Sellets, in the event that a higher or better offer, or
an offer that is in the public interest as used in Subchapter 1V of Chapter
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11, from a Qualified Bidder other than Purchaser is (i) accepted by the
Sellers in accordance with the Bid Procedures, (ii) approved by the
Bankruptcy Court and the Canadian Court, and (iii) results in the closing
of such sale, in which event this Agreement shall be deemed, without
further action, to have been automatically terminated by Sellers on the
date of the approval of such sale by the later of the Bankruptcy Court and
the Canadian Court. In such event, the Deposit (and any interest accrued
thereon) shall be returned to Purchaser in accordance with Section 2.4(b)
hereof, and the Break-Up Fee and the Expense Reimbursement shall be
paid in accordance with Section 5.4 hereof; or

{ii) By Sellers, in the event of a material violation or
material breach by Purchaser of its agreements, covenants, representations
or warranties contained in this Agreement; provided that such violation or
breach shall not have been waived or cured within ten (10) days following
receipt by Purchaser of written notice of such breach from Seilers, and
provided further that Purchaser is not then in material breach of the
Agreement; or

(iin) By Seilers, if the Closing does not occur on or before
March 14, 2014 (or on such other extended date upon which the partics
mutually agree); provided, however, that if all of the conditions to the
Sellers’ and Purchaser’s respective obligations to close have been satisfied
with the sole exception of the issuance of any required United States
Surface Transportation Board and Canadian Transportation Agency
approvals, authorizations and/or exemptions required to be obtained in
connection with the consummation of the transactions contemplated by
this Agreement pursuant to Sections 8.1(f) and 8.2(h} hereof, then the
foregoing March 14, 20i4 date shall be deemed to have been
automatically extended to May 15, 2014.

{d) Effect of Termination. In the event of termination of this
Agreement pursuant to this Section 10.1, written notice thereof shall forthwith be
given to the other parties, and all further obligations of the parties hereunder shall
immediately and without further action terminate, except that the obligations set
forth in Sections 5.4 and the last sentence of this Section 10.1{d) shall survive in
full force and effect, as shall any other provisions of this Agreement which are
specifically designated to survive termination; provided, however, that if this
Agreement is terminated by a party because of the other party's failure to comply
with its obligations under this Agreement, the ferminating party’s right to pursue
all legal remedies for breach of contract or otherwise, including, without
limitation, specific performance and damages relating thereto, shall also survive
such termination unimpaired. Subject to Section 5.4 hereof, but notwithstanding
anything herein otherwise to the contrary, to the cxtent the Agreement is
terminated by Purchaser for any rcason, Purchaser’s remedies shafl be limited
solely to the return of the Deposit (and any interest accrued thereon) and, if due
under Section 5.4 hercof, the payment of the Break-Up Fee and Expense
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Reimbursement. If this Agreement is terminated as provided herein each party
will redeliver all documents, work papers and other material of any other party
rclating to the transactions contemplated hereby, whether obtained before or after
the cxccution hereof to the party furnishing the same and shall abide by the terms
of any confidentiality agreement relating thereto,

ARTICLE XI
MISCELLANEQUS

11,1  Eatirc Agrcement. This Agreement and the Schedules and Exhibits,
together with the confidentiality agreement previously exceuted and delivered by
Purchaser, contain the entire agreement among the parties with respect to the transactions

contemplated by this Agreement and superscde all prior agreements or understandings
among the partics.

11.2  Regulatory Approvals. No later than ten (10) Business Days after entry of
the Sale Order and Vesting Order approving this Agreement, Purchaser shall file such
applications, petitions or other documents as may be necessary for Purchascr to obtain
any required approval or cxemption from the Surface Transportation Board, Canadian
Transportation Agency and/or other Governmental Authorities for the transactions
contemplated by this Agreement. Purchaser shall be solely responsible for any and all
costs and expenses incurred in obtaining such approvals or cxemptions. Scllers shall
cooperate with Purchaser in pursuing such regulatory approvals, and shall provide such
information regarding MMA and/or MMA Canada and their respective rail business, and
such affidavits, verified statements or oral testimony as Purchaser may require or deem
appropriatc, in connection with such proceedings.

(1.3 Other Governmental Authoritics. In the cvent any party receives notice
from any Governmental Authority that other notices, applications, filings or
Governmental Permits are required with respect to this Agreement or the transactions
contemplated hereby, Purchaser and Sellers (as applicable) shall make such notices,
applications or filings and scck such Governmental Permits, unless they decide, in good
faith, that such compliance is not necessary.

114  Additional Actions and Documents. At and after the Closing, and without
further consideration, Purchaser and/or Scllers (as applicable) will promptly execute and
deliver such further instruments of conveyance, assignment and transfer, and take such
other actions as any party may reasonably request in order to convey, assign and transfer
to Purchascr all of Sellers’ rights, title and interest in and to the Assets, or to clarify,
identify or more precisely describe the Assets intended to be conveyed.

11.5 Entirc Agrcement. This Agreement and the Schedules and Exhibits,
together with the confidentiality agreement previously executed and delivered by an
affiliate of Purchaser, contain the entire agrccment among the parties with respect to the
transactions contcmplated by this Agreement and supersede afl prior discussions,
agreements or understandings among the partics with respect to the subject matter hereof
and this Agreement.
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11.6  Descriptive Headings; Certain Interpretations.

(a)  Section headings arc descriptive and for convenience only and
shell not control or affcet the meaning or construction of any provision of this
Agreement.

(b}  Exccpt as otherwise expressly provided in this Agreement, the
following rules of interpretation apply to this Agreement: (i) the singular includes
the plural and the plural includes the singular; (ii) “or™ and “either” are not
exclusive and “include” and “including™ is not limiting; (iii) a reference to any
agreement or other contract includes any schedules and exhibits thereto and
permitted supplements and amendments thereof; (iv) a reference to a law includes
any amendment or modification to such law and any rules or regulations issued
thercunder; (v) a reference to the Bankruptcy Code includes references to any
analogous or applicable provisions of the CCAA or similar Canadian law; (vi) a
reference 10 a person includes a natural person or entity and its permitted
successors and assigns; and (vii) a reference in this Agreement to an Article,
Section, Exhibit or Schedule is to the Article, Scction, Exhibit or Schedule of this
Agreement.

11.7  Successors and Assigns. This Agrcement is made solely and specifically
by and for the benefit of the parties hereto, and their respective successors and assigns,
Purchaser shall be entitled to assign its rights hereunder to onc or more affiliates or onc or
morc cntities related to Purchaser; provided, however, that such assignment shall not
rclicve Purchascr of its obligations hercunder.

11.8  Notices. All notices, requests, and other communications hereunder must
be in writing and will be deemed to have been duly given only if delivered personally
against written receipt or mailed (postage prepaid by certified or registered U.S. mail, L
return receipt requested) or by overnight courier to the parties at the following addresses, '
e-mait addresses, or facsimilc numbers:

If to Sellers, addressed to:

Robert J. Keach, Esq.

Bernstein, Shur, Sawyer & Nelson, PLA.
100 Middle Street

Portland, ME 04104-5029

(207) 774-1127

Joseph McGonigle

Montreal Maine & Atlantic Railway
15 Iron Road

Hermon, ME 04401
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Patrice Benoit

Gowling Lafleur Henderson LLP
3700-1 Place Ville Marie
Montreal, Québec H3B 3P4
Canada

With copies (which shall not constitute notice hereunder) to;

Andrew Adessky, Monitor

Richter Advisory Group, Inc.

1981 McGill College Avenue, 12™ Floor
Montreal, Québec H3A 0G6

Canada

Sylvain Vauclair, Counsel to the Monitor
Woods LLP

2000 McGilt College Ave., Suite 1700
Montreal, Québec H3A 3H3

Canada

Peter S. Kaufman

Thomas McCarthy

Gordian Group

950 Third Avenue, 17" Floor
New York, NY 10022

If to Purchaser, addressed to:

Ken Nicholson

Fortress [nvestment Group LLC

1345 Avenue of the Americas, 46" Floor
New York, NY 10105

With copies to:

Joseph Adams

Fortress Investment Group LLC

1345 Avenue of the Americas, 46" Floor
New York, NY 10105

and

Terence M. Hynes
Sidley Austin LLP

1501 K Street, N.W,
Washington, D.C. 20005
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All such Notices will (a) if delivered personally to the address as provided in this
Section 11.8, be deemed given upon delivery; (b) il delivered by mail in the manner
described above to the address as provided in this Section 11.8, be deemed given three
Business Days after mailing; {c) if delivered by overnight courier service to the address as
provided in this Section 11.8 be deemed given one Business Days after deposit with the
courier (in each case regardless of whether such notice, request, or other communication
is received by any other Person to whom a copy of such notice, request, or other
communication is to be delivered pursuant to this Section). Any party from time to time
may change its address or other information for the purpose of notices to that party by
giving notice specifying the change to the other partics.

119  Expenses. Except as otherwise expressly provided herein (including
Sections 5.4 and 10.1(d)), each party shall bear its own costs with respect to the drafting
and negotiation of this Agreement, any court or regulatory proceedings related thereto,
the consummation of the transactions contemplated hereby, and such party's compliance
with all its agreements and conditions contained herein, including without limitation atl
legal and accounting fees and disbursements and ali costs of obtaining necessary
consents. The provisions of this Section 11.9 shall survive the Closing or earlier
termination of this Agreement.

11.10 Brokerage Commissions and Fees. Purchaser warrants and represents that
no brokerage commissions or fees are due any broker as a result of Purchaser’s actions in
connection with the transactions contemplated in this Agreement; and Purchaser agrees that
should any claim be made for commissions or fees by any broker against Seilers, Purchaser
will indemnify and hold Sellers harmless from and against any and all such claims in
connection therewith. Sellers warrant and represent that no brokerage commissions or
fees are due to any brokers (a) under any of the Assigned Leases or (b) as a result of any
Seller's actions in connection with the transactions contemplated in this Agreement, other
than amounts due to Gordian Group, the Sellers’ investment banker; and each Seller agrees
that Sellers shall indemnify and hold Purchaser harmiess from and against any and all such
claims in connection therewith (including without limitation any claim for compensation
due to Gordian Group). Notwithstanding anything contained herein to the contrary, the
provisions of this Scction 11.10 shall survive the Closing or any earlier termination of this
Agreement.

11.11 Waiver. Any term, provision or condition of this Agreement may be
waived, or the lime for its performance may be extended, at any time by the party which
is entitled to the benefil thereof. To be effective, each such waiver shall be in writing, shall
specifically refer to this Agreement and the term, provision or condition being waived,
and shall be executed by an authorized officer of the party granting such waiver. The
failure of any party hereto to enforce at any time any provision of this Agreement shall
not be construed to be a waiver of such provision, nor to affect in any way the validity of
this Agreement or any part hereof or the right of any party thereafter to enforce each and
cvery such provision, No waiver of any breach of this Agreement shall be held to
constitute a waiver of any other or subsequent breach. Notwithstanding the foregoing, a
waiver hereunder by the Sellers of any material term or condition shall not be effective
without an order of the Bankruptcy Court in relation to such waiver.
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11.12 Amendment. This Agreement may be modified or amended only in a
writing duly executed by or on behalf of all parties hereto.

11.13 Counterparts; Facsimile Signatures. This Agreement may be executed in
one or more counterparts, each of which shall he deemed an original, but all of which

together shall constitute one and the same instrument. This Agreement may be executed
and delivered by facsimile.

11.14 Conlinuing Jurisdiction. The parties agree that the Bankruptcy Court and
Canadian Court shall retain jurisdiction over the enfarcement of this Agreement, including
the performance of the obligations and transactions contemplated hereunder.

H.15 Choice of Law. This Agreement shall be construed, interpreted and the
rights of the parties determined in accordance with the laws of the State of Maine {as
relates to the MMA Assets) and in accordance with the laws of the Province of Québec
{as relates to the MMA Canada Assets), without regard to conflicts of laws principles
thereof, except with respect to matters of law concerning the internal corporate affairs of
any corporation, company or limited liability company that is a party to or the subject of
this Agreement, and as to those matters the law of the jurisdiction of incorporation or
organization of such entity shall govern.

11.16 No Partnership or Joint Venture. Nothing contained in this Agreement
shall be deemed to create a partnership, joint venture, or any other refationship other than
that of seiler and purchaser hetween the panies hereto.

11.17 No Third-Party_Beueficiaries. Nothing herein expressed or implied is
intended or shall be construed 1o confer upon or give to any person, firm or corporation,
other than the parties hereto and their respective permitted successors and assigns, any
rights or remedies under or by reason of this Agreement. It is the explicit intention of the
parties hereto that fto person or entity other than the parties hereto and their successors
and perinitied assigns is or shall be entitled to bring any action to enfotrce any provision
of this Agreement against any party hereto, and the assumptions, indemnities, covenants,
undertakings and agreements set forth in this Agreement shall be solely for the benefit of,
and shall be enforceable only by, the parties hereto or their respective successors and
permiited assigns.

11.18 Exhibits and Schedules. To the extent that any Exhibit or Schedule to this
Agreemenl is not attached or identified as “[TO COME]", Sellers and Purchaser agree to
negotiate in good faith with the other regarding the terms and/or content of any such
Exhibit or Schedule to complete such Exhibit or Schedule prior to the Closing, and will
amend this Agreement to include such Exhibit or Schedule when the same has been
finalized.

11.19 English Language. This Agreement and all related documents have been
drawn up in English at the express wish of the partics hereto. La présente entente et tous
les documents s’y rettachent sont rédigés en anglais selon la volonté expresse des partics
aux présentes.
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11.20 Prevailing Agreement Between the Parties. In the event of any conflict
between the provisions of this Agreement and the provisions of any other transaction
document, other than the Sale Order or the Vesting Order, the provisions of this
Agreement shall prevail in the determination of the respective rights and obligations of
the parties as between themselves. In the event of any conflict between any provision of
this Agreement (or any other transaction document) and either the Salc Order or the
Vesting Order, the terms of the Sale Order and/or the Vesting Order shall govern,

[Signature page follows.)
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be

duly authorized, executed and delivered.

46

) rt I. Keach
Chapter 11 Trustee, and solely in
such capacity

Montreal Maine & Atlantic Canada Co.

Name: Ro@ AT o, G-/ IwPARE
Tille: Far Biest sty ghppsz =a pF10 54

Railroad Acquisition Holdings LLC

e
Titde:
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Exhibit A

Exhibit B

Schedule 2.1(a)(ii1)
Schedule 2.1(a)(iv)
Schedule 2.1{a)(v)
Schedule 2.1(a)(vi)
Schedule 2.1(a)(viii)
Schedule 2.1(a)(xv)
Schedule 2.1 (b)(iii)

Schedule 2.1(b)(iv)
Schedule 2.1(b)XVv)
Schedule 2.1{b){v))
Schedule 2.1{b){viii)

Schedule 2.1(b)(xv)
Schedule 2.2(¢)
Schedule 2.7
Schedule 1.5
Schedule 3.5(a)
Schedule 3.7
Schedule 3.8A
Schedule 3.8B
Schedule 3.9
Schedule 3.10

Schedules and Exhibits

MMA Lines

MMA Canada Lines

MMA Rolling Stock and Motor Vehicles
MMA Operating Agreements

MMA Assigned Contracts

MMA Assigned Leases

Selected MMA Deposits/Prepayments
MMA Assigned Causes of Action
MMA Canada Rolling Stock and Motor
Vehicles

MMA Canada Operating Agreements
MMA Canada Assigned Contracts
MMA Canada Assigned Leases
Selected MMA Canada
Deposits/Prepayments

MMA Canada Assigned Causes of Action
Assumed Employee Agreements/Plans
Allocation of Purchase Price

Real Property

Track Reconstruction

Litigation

Contracts

Leases

Material Adverse Changes

Employees
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THIRD AMENDMENT TO ASSET PURCHASE AGREEMENT

THIS THIRD AMENDMENT TO ASSET PURCHASE AGREEMENT (this “Third
Amendment”) dated as of May __, 2014, between ROBERT J. KEACH, AS CHAPTER 11
TRUSTEE (the “Trustee”) FOR TH.E ESTATE OF MONTREAL MAINE & ATLANTIC
RAILWAY, LTD., a Delaware Corporation (“MMA”), MONTREAL MAINE & ATLANTIC
CANADA CO,,a Nova Scotia unlimited liability company (“MMA. Canada”) (MMA and MMA
Canada being re.ferred to herein as “Sellers” and each individually as a “Seller”) and
RAILROAD ACQUISITION HOLDINGS LLC (the “Purchaser™).

RECITALS

. A, WHEREAS, on or about August 7, 2013, MMA filed a voluntary petition for
relief commencing a case (the “MMA Chapter 11 Case”) under Chapter 11 of Title 11 of the
United States Code (the “Bankruptcy Code™), filed as Case No. 13-10670 in the United States

Bankruptcy Court for the District of Maine (the “Bankruptcy Court™);

B. WHEREAS, Sellers have agreed to sell to the Purchaser, and the Purchaser has
agreed to purchase from the Sellers, certain assets located in the United States and Canada,
tangible and intangible, associated with the business of Sellers on the terms and subject to the
conditions set forth in that certain Asset Purchase Agreement between Sellers and Purchaser
dated as of December 12, 2013 (the “Purchase Agreement”), in accordance with Sections 105,
363, 365, and 1161-1174 of the Bankruptcy Code and applicable or analogous provisions of the
CCAA, including Sections 11.3, 32 and 36 of the CCAA;

C. WHEREAS, Sellers and Purchaser entered into that certain Amendment To Asset
Purchase Agreement dated as of January 16, 2014, pursuant to whlch the parties agreed to certain
modifications and amendments to the Purchase Agreement;

D. WHEREAS, Sellers and Purchaser entered into that certain Second Amendment
To Asset Purchase Agreement dated as of April 10, 2014, pursuant to which the parties agreed to
certain further modifications and amendments to the Purchase Agreement;

E. WHEREAS, the transactions contemplated by the Purchase Agreement (as
amended) were authorized by orders issued by the Bankruptcy Court on January 24, 2014 and by
the Superior Court for the Province of Quebec, District of Montreal (the “Quebec Court™) on
January 23, 2014; and

F. - WHEREAS, Sellers and Purchaser desire to amend certain terms of the Purchase
Agreement, as set forth hereinafter; '

NOW THEREFORE, Sellers and Purchaser, in consideration of the mutual benefits to be
derived from the Purchase Agreement and this Third Amendment, and of the representations,
warranties, conditions, agreements and promises contained herein, and other good and valuable
consideration, hereby agree as follows:

L Section 1.1 of the Purchase Agreement shall be amended by adding thereto the foliowing
definitions:
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1. “Approved Budget” shall mean a cash flow budget prepared by the
Financial Advisor (or such other officer, agent or representative of MMA
Canada or the Trustee as shall be reasonably satisfactory to the Purchaser)
setting forth all projected cash receipts and disbursements (by line item) of
MMA Canada on a weekly basis, in form, scope and substance acceptable
to the Purchaser, provided, however, that upon approval by the Purchaser
of any updated cash flow budget delivered pursuant to Section
5.1(a)(i)(11), such updated forecast shall thereafter constitute an Approved
Budget.

2. “Budget Period” shall mean the Period from the date of the MMA. Assets
Closing through and including June 13, 2014.

3. “Financial Advisor” shall mean the financial advisor retained by MMA in
relation to the MMA Chapter 11 Case.

4. “Specified MMA Canada Receivables” shall mean those certain net
freight accounts receivable and those miscellaneous accounts receivable
relating to switching and land occupation rental income, as more
specifically set forth on any Receivables Bill of Sale, that are generated by
or owed to MMA Canada or otherwise arising from its business operations
after May 9, 2014, together with 2ll proceeds, products and cash
collections in connection therewith, provided, however, that any freight
amounts collected by MMA Canada on behalf of or for the benefit of third
party carriers shall be excluded from the definition of Specified MMA
Canada Receivables.

5. “Specified MMA Canada Receivables Purchase Price” shall mean, with
respect to any Specified MMA Canada Receivable, an amount equal to
100% of the outstanding balance thereof (with no discount) or such other
amount as may be agreed to by the parties and as set forth in the related
Receivables Bill of Sale.

6. “Receivables Bill of Sale” shall have the meaning set forth in Section 2.8.

Section 2,1(b) of the Purchase Agreement shall be amended by adding at the end thereof
the following:

“(xvii) The Specified MMA Canada Receivables, provided, however, that
notwithstanding anything to the contrary herein, MMA Canada shall sell and
deliver to the Purchaser the Specified MMA Canada Receivables in accordance
with Section 2.8.”

III.  Section 2.2(2) of the Purchase Agreement is deleted in its entirety. In lien thereof, the
parties hereby agree to insert the following:

(a) Except as set forth in Section 2.1(b)(xvii) hereof, cash, cash equivalents,
accounts, accounts receivable, credits, rights of reimburserment, set off rights, and
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’

rights of recoupment, including, without limitation, any reimbursement rights or
other rights arising out of governmental programs; any amounts due for the sale
of tax credits; waybills; ISS settlements; and other work in progress.

IV.  Section 2.2 of the Purchase Agreement shall be further amended by adding thereto the
following:

“(h) That certain parcel of land in the vicinity of Hermon,
Maine, identified in Attachment 1 to this Third Amendment, upon
which is sitnated a pile of used railroad ties that may contain
creosote and/or other contaminants (the “Hermon Parcel”). The
Quitclaim Deed to be delivered to Purchaser at the MMA Assets
Closing (as defined in Paragraph VI below) shall exclude the
Hermon Parcel from the real property conveyed to Purchaser.
Purchaser and Sellers hereby agree to cooperate after the MMA
Assets Closing, and when weather conditions permit, to make a
final determination of the metes and bounds of the Hermon Parcel
(which metes and bounds shall incorporate all real property upon
which rail ties are situated and to which creosote or other
contaminants may have migrated), and to amend the Quitclaim
Deed to reflect such final metes and bounds, which amended
Quitclaim Deed shall be effective as of the date of the MMA.
Assets Closing.

(i)  Those certain facilities in the vicinity of Derby, Maine at
which MMA and its predecessors performed maintenance of and
repairs to locomotives and rail cars, including all buildings,
structures, shops, land, parking and storage areas, tracks, switches,
connecting tracks and other facilities located thereon, all as shown
on Attachment 2 to this Third Amendment (collectively, the
“Derby Shops Property”). The Quitclaim Deed to be delivered to
Purchaser at Closing shall exclude the Derby Shops Property from
the real property conveyed to Purchaser. In lieu thereof, in
connection with the MMA Assets Closing, MMA and Purchaser
shall enter into that certain Derby Facilities Lease Agreement in
substantially the form attached hereto as Attachment 3. Purchaser
shall not assume Sellers’ existing Resource Conservation and
Recovery Act (RCRA) Identification Number or RCRA
responsibilities with respect to the Derby Shops Property.”

V.  Section 2.3(a)(ii) of the Purchase Agreement shall be amended by deleting the proviso
beginning on the fourth line thereof and replacing such proviso with the following:

“provided, however, that Purchaser shall not assume or otherwise
be liable for any claims, causes of action, regulatory actions,
enforcement proceedings or liabilities (including without lnitation
Environmental Liabilities) relating to the Real Property prior to the
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Closing Date; and provided further, that Purchaser shall not
assume or otherwise be liable for any claims, causes of action,
regulatory actions, enforcement proceedings or liabilities
(including without limitation Environmental Liabilities) relating to
the Hermon Parcel and the Derby Shops Property, except as
otherwise provided in the Derby Facilities Lease Agreement.”

Section 2.3(a)(v) of the Purchase Agreement shall be amended by inserting the langunage
“MMA Canada Assets” immediately before the reference to the “Purchase Price” in the
last lines thereof.

Section 2.5 of the Purchase Agreement is hereby deleted in its entirety: In lien thereof,
the parties hereby agree to insert the following:

“Purchase Price. The purchase price for the Assets (the “Purchase
Price”) shall consist of:

(a) For the MMA Assets, Eleven Million Fifty Thousand Dollars
($11,050,000), plus the Assumed Liabilities to the extent that such
liabilities relate to the MMA Assets and the operation of the MMA
Assets from and after the MMA. Assets Closing (the “MMA Assets
Purchase Price”); provided, however, that the following amounts
shall be credited to the Purchaser and deducted from the MMA
Purchase Price at the MMA Assets Closing;

(i) Five Hundred Eighty-Five Thousand Dollars
($585,000) of the Deposit previously paid by Purchaser
pursuant to Section 2.4 of the Purchase Agreement;

(if) Four Hundred Ninety Thousand Dollars ($490,000) to
reimburse the Purchaser for certain costs, expenses,
advances and obligations paid, incurred or to be assumed
by the Purchaser in connection with compliance with the
Corrective Action Plan to Remediate Discharges at the
Frankfort Trestle, Loggin Road, Frankfort, Maine,
approved by the Maine Department of Environmental
Protection on June 26, 2013, completion of certain real
estate title work required in connection with the
transactions contemplated by the Purchase Agreement, and
certain other costs or expenses in connection with the
Closing.

(b) For the MMA Canada Assets, Three Million Two Hundred
Thousand Dollars ($3,200,000), plus the Specified MMA Canada
Receivables Purchase Price (which shall be payable upon the sale
of the applicable Specified MMA Canada Receivable(s) in
accordance with Section 2.8 hereof), plus Assumed Liabilities to
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the extent that such liabilities relate to the MMA Canada Assets
and the operation of the MMA Canada Assets from and after the
MMA Canada Assets Closing (the “MMA Canada Assets Purchase
Price™); provided, however, that the following amounts shall be
credited to the Purchaser and deducted from the MMA Canada
Assets Purchase Price at the MMA Canada Assets Closing (as
defined in Paragraph VIII below):

(i) One Hundred Sixty-Five Thousand Dollars ($165,000)
of the Deposit previously paid by Purchaser pursuant to
Section 2.4 of the Purchase Agreement; and

(ii) any amounts paid by Purchaser pursuant to Section
2.3(a)(v) of the Purchase Agreement.

Except as otherwise specified herein, all references to “Dollars” or
“$” as used in the Purchase Agreement and this Third Amendment
refer to United States Dollars.”

VIIL Section 2.6 of the Purchase Agreement is hereby deleted in its entirety. In lieu thereof,
the parties hereby agree to insert the following: '

“Closing. The Closing of the transactions contemplated by the.
Purchase Agreement shall occur as follows:

(a) The closing of the sale of the MMA Assets shall occur on the
later of (i) May 13, 2014 and (ii) the date upon which all of the

conditions precedent to the Closing set forth in Section 8.1 and

"Section 8.2 of the Purchase Agreement (to the extent such ‘ -
conditions precedent relate to the MMA Assets and the operation :
of the MMA Assets by Purchaser from and after the Closing) have ]
been satisfied or waived by Purchaser or Sellers, as applicable (the
“MMA Assets Closing”). 3

(b) The closing of the sale of the MMA Canada Assets shall occur
within five (5) business days after the date upon which all of the
conditions precedent to Closing set forth in Section 8.1 and Section
8.2 of the Purchase Agreement (to the extent such conditions
precedent relate to the MMA Canada Assets and the operation of
the MMA Canada Assets by Purchaser from and after the Closing)
have been satisfied or waived by Purchaser or Sellers, as
applicable (the “MMA Canada Assets Closing”).

(c) The MMA Assets Closing and the MMA. Canada Assets
Closing each shall take place at the offices of Bernstein, Shur,
Sawyer & Nelson, P.A., 100 Middle Street, Portland, Maine, or
such other place as Sellers and Purchaser shall agree. The MMA
Assets Closing shall be effective as of 11:59 p.m. Portland, Maine

5
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time on the date such Closing occuis, and the MMA Canada Assets
Closing shall be effective as of 11:59 p.m. Portland, Maine time on
the date such Closing occurs (in each case, a “Closing Date). -

(d) It is understood and agreed by the parties that references to
“Closing” and the “Closing Date” set forth in the Purchase
Agreement shall refer to the MMA Assets Closing, the MMA
Canada Assets Closing, or both the MMA Assets Closing and the
MMA Canada Asseis Closing, as the context requires.

(¢) Purchaser and Sellers each hereby covenant and agree that,
following the MMA Assets Closing, they will cooperate in seeking
to obtain any required Canadian Government Permits,
authorizations or exemptions, and to satisfy all other conditions
precedent to the MMA Canada Assets Closing.”

IX.  The Purchase Agreement is hereby amended to add the following as Section 2.8:

X.

2.8  Purchases of Specified MMA Canada Receivables. MMA
Canada and Purchaser may agree from time to time, prior to the
MMA Canada Assets Closing or the termination of the Purchase
Agreement, to the sale of Specified MMA Canada Receivables by
MMA Canada to Purchaser for consideration equal to the
applicable Specified MMA Canada Receivables Purchase Price;
provided, however, that the aggregate outstanding balance of the
Specified MMA Canada Receivables sold hereunder shall not
exceed $750,000. Such sales shall be evidenced by a bill of sale (a
“Receivables Bill of Sale”), substantially in the form attached
hereto as Attachment 4, executed by each of MMA Canada and
Purchaser (i) setting forth the related Specified MMA Canada
Receivables and the related aggregate Specified MMA Canada
Receivables Purchase Price and (ii) otherwise conforming to the
form and substance of such exhibit.

“(7) From and after the MMA Assets Closing until either the
MMA Canada Assets Closing shall have occurred or the Purchase
Agreement shall have been terminated pursuant to Section 10.1,
Sellers shall (i) continue to operate the MMA Canada Assets in the
normal course of business and in compliance with all applicable
laws and regulations; and (ii) comply in all respects with the
covenants set forth in Sections 5.1(g) of the Purchase Agreement
with respect to the MMA Canada Assets. Sellers shall be solely
responsible for all costs and expenses incurred by them in

Desc

Section 5.1(a) of the Purchase Agreement is hereby amended by adding the following as
Section 5.1(a)(i)(7), Section 5.1(a)(()(8), Section 5.1(a)(i)(9), Section 5.1(a)(i)(10),
Section 5.1(a)(i)(11}, and Section 5.1(2)(1)(12):
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complying with this covenant to the extent the costs and expenses
do not exceed the Specified MMA Canada Receivables Purchase
Price.

(8) From and after the MMA Assets Closing until either the MMA
Canada Assets Closing shall have occurred or the Purchase
Agreement shall have been terminated pursuant to Section 10.1,
Sellers shall (i) continue to operate MMA'’s rail line between the
U.S./Canada border at Milepost 26.25 near Richford, Vermont and
Milepost 60.4 at Newport, Vermont in the normal course of
business and in compliance with all applicable laws and
repulations to the extent the costs and expenses do not exceed the
Specified MMA Canada Receivables Purchase Price.

(9) From and after the MMA Assets Closing until the Effective
Date of the Derby Facilities Lease Agreement, MMA shall
continue to maintain and operate its locomotive and car repair
facilities located on the Derby Shops Property, and shall provide
such locomotive and rail car inspection, maintenance and repair
services as the Purchaser may request from time to time pursuant
to that certain Shop Services Agreement between MMA and
Central Maine & Quebec Railway US, Inc. (“CMQOR”)in -
substantially the form attached hereto as Attachment 5 to this Third
Amendment. Upon the Effective Date of the Derby Facilities
Lease Agreement, MMA’s obligations under this Section
5.1(a)(i)(9) shall terminate.

(10) Prior to the MMA. Assets Closing, (a) MMA shall transfer to
MMA Canada ownership of that certain MMA rail line (and
underlying parcels of land) located between the U.S./Canada
border at Milepost 32.63 of MMA’s Newport Subdivision and the
Canada/U.S, border at Milepost 43.32 of MMA’s Newport
Subdivision (the “MMA Quebec Line Segment”), all as described
in detail in Attachment 6 to this Third Amendment, and (b} the
Sellers shall provide to the Purchaser the deed of sale and related
documentation relating to the transfer of the MMA. Quebec Line
Segment, including, but not limited to, evidence of the registration
of the deed of sale at the appropriate land registry, as well as any
other document which the Purchaser may reasonably require such
as tax elections or forms. The MMA Quebec Line Segment shall
be included in the Assets conveyed by MMA Canada to Central
Maine & Quebec Railway Canada, Inc. (“*CMQR Canada™) in
connection with the MMA Canada Assets Closing.

(11) From and after the MMA Assets Closing until either the
MMA Canada Assets Closing shall have occurred or the Purchase
Agreement shall have been terminated pursuant to Section 10.1, (i)
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Sellers shall use the proceeds from the Specified MMA Canada
Receivables Purchase Price exclusively for the purpose of paying
the reasonable and necessary operating expenses of MMA Canada
(including payroll) during the Budget Period in accordance with
the terms of the Approved Budget, (ii) Sellers agree that the
proceeds of the Specified MMA Canada Receivables Purchase
Price shall not be used for any other purpose without the written
consent of the Purchaser, and (jii) Sellers agree that the Approved
Budget prepared by the Financial Advisor {or such other officer,
agent or representative of MMA. Canada or the Trustee as shall be
reasonably satisfactory to the Purchaser) reasonably presents, in all
material respects, on a pro forma basis, the projected financial
operations and disbursements of MMA Canada for the period
specified therein, and such projections in the view of the Financial
Advisor (or such other officer, agent or representative of MMA
Canada or the Trustee) are reasonably achievable based upon
reasonable assumptions and other information available as of the
first day of such period.

(12) From and after the MMA Assets Closing until the earlier of
(x) the MMA Canada Assets Closing and (y) receipt by the

. Purchaser of payment in full of each Specified MMA Canada
Receivable: :

(a) MMA Canada shall send a notice in writing of
the sale and delivery of the Specified MMA Canada
Receivables to the debiors thereof.

(b) MMA Canada (or the Financial Advisor) shall, :
provided there is no cost to Sellers, take or cause to be X
taken all such actions as may be necessary or advisable to
collect each Specifiecd MMA Canada Receivable from time
to time, all in accordance in all material respects with
applicable laws, rules and regulations, with reasonable care
and diligence. The Purchaser shall be entitled to take
action, in its own name and at its own cost and expense, to
effect collection of any Specified MMA. Canada
Receivable, and MMA. Canada shall reasonably cooperate
with the Purchaser in connection with any such action.
MMA Canada (or the Financial Advisor) shall provide the
Purchaser with copies of such records and such other
information as the Purchaser shall reasonably request with
respect to the Specified MMA Canada Receivables and the
collection thereof. .

(c) Any collections or other proceeds of any
Specified MMA Canada Receivable received by any Seller
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shall be held in trust for Purchaser and promptly paid over
to Purchaser. MMA Canada shall not enter into any
agreement with any account debtor providing for any
reduction, cancellation or adjustment of any Specified
MMA Canada Receivable. If the outstanding balance of
any Specified MMA Canada Receivable is reduced,
cancelled or adjusted as a result of any set-off (or
compensation) in respect of any claim by the related
account debtor against any Seller or any other Person (other
than Purchaser), then such Seller shall promptly notify
Purchaser of such set-off and Purchaser shall be entitled to
attempt to collect the amount at issue. Any payments
received by any Seller from any account debtor shall be
applied to the receivable for which the payment was made.

(d) The sale of the Specified MMA Canada
Receivables hereunder does not constitute and is not
intended to result in an assumption by the Purchaser of any
obligation of MMA Canada arising in connection with the
Specified MMA Canada Receivables.

() MMA Canada shall have no liability in respect
of losses in respect of Specified MMA Canada Receivables
which are uncollectible on account of the insolvency,
bankruptey or lack of creditworthiness, or for any other
reason of the related account debtor.” '

XI.  Section 5.5 of the Purchase Agreement is hereby deleted in its entirety. Inlieu thereof,
the parties hereby agree to insert the following;:

“Delivery of Schedules:; Access and Information. Purchaser shall
bave the right, at its sole option and discretion, until five (5) days
before the MMA. Assets Closing, to add or remove Contracts,
Leases or other assets from the Schedules pursuant to Sections
2.1(a)(v) and 2.1(a)(vi) of the Purchase Agreement, and such
Contracts, Leases or other assets shall be added to (or removed.
from) such Schedules as specified by Purchaser. Purchaser shall
have the right, at its sole option and discretion, until five (5) days
before the MMA Canada Assets Closing, to add or remove
Contracts, Leases or other assets from the Schedules pursuant to
Sections 2.1(b)(v) and 2.1(b)(vi) of the Purchase Agreement, and
such Contracts, Leases or other assets shall be added to (or
removed from) such Schedules as specified by Purchaser.”

XII.  Section 8.2 of the Purchase Agreement is hereby amended bgr adding the following as
Section 8.2(p) and Section 8.2(q):
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“(p) The Bankruptcy Court and the Quebec Court shall have
entered an order in form and substance satisfactory to Purchaser
approving this Third Amendment; and

(@) Purchaser’s obligation to consummate the purchase and sale of
the MMA. Canada Assets is subject, at the option of Purchaser, to
Closing of the purchase and sale of the MMA Assets.”

Section 8.3(a) of the Purchase Agreement is hereby amended by adding the following as
Section 8.3(a)(xi) and 8.3(a)(xii):

“(xi) The Derby Facilities Lease Agreement, duly executed by MMA.
" (xii) The Shop Services Agreement, duly executed by MMA.
P

Section 8.3(b) of the Purchase Agreement is hereby amended by addmg the following as
Section 8.3(b)(v) and Section 8.3(b)(vi):

*(v) The Facilities Lease Agreement, duly executed by CMQR.
(vi) The Shop Services Agreement, duly executed by MMA

Section 10.1(b)(vi) of the Purchase Agreement is hereby deleted in its entirety. In lieu
thereof, the parties hereby agree to insert the following:

“(vi) By Purchaser, if (1) the MMA. Assets Closing does not occur
on or before May 15, 2014 (or on such other extended date upon

. which the parties mutually agree in writing); or (2) the MMA.
Canada Assets Closing does not occur on or before May 31, 2014
(or on such other extended date upon which the parties mutually
agree in writing).”

Section 10.1(c)(iii) of the Purchase Agreement is hereby deleted in its entirety. In lien
thereof, the parties hereby agree to insert the following:

“(iii) By Sellers, if (1) the MMA Assets Closing does not occur on
or before May 15, 2014 (or on such other extended date upon
which the parties mutually agree in writing); or (2) the MMA
Canada Assets Closing does not occur on or before May 31, 2014
(or on such other extended date upon which the parties mutually
agree in writing).”

XVII. Except as otherwise provided in this Third Amendment, all of the terms and conditions

set forth in the Purchase Agreement shall remain in full force and effect.

XVIIL The Debtor and the Trustee, on the one hand, and Purchaser, on the other hand, mutually

waive and release, and shall be deemed to have mutually waived and released, any and all
claims, causes of action, rights or remedics that they have, or may have, against the other

10






Case 13-10670 Doc 1079-2 Filed 08/15/14 Entered 08/15/14 15:46:33 Desc

XIX.

Exhibit B Page 84 of 123

party(ies) to the Purchase Agreement on account of any alleged breach of,

noncompliance with, or failure to perform by such other party(ies) under any provision of
the Purchase Agreement prior to the date of execution of this Third Amendment;
provided, however, that this mutual release shall be self-effectnating and shall not
become effective until immediately upon the occurrence of the MMA Assets Closing,

MMA Canada and Purchaser mutually waive and release, and shall be deemed to have
mutually waived and released, any and all claims, causes of action, rights or remedies
that they have, or may have, against the other party(ies) to the Purchase Agreement on
account of any alleged breach of, noncompliance with, or failure to perform by such other
party(ies) under any provision of the Purchase Agreement prior fo the date of execution
of this Third Amendment; provided, however, that this mutual release shall be self-
effectuating and shall not become effective until immediately upon the earlier to occur of
(i) the MMA Canada Assets Closing or (ii) the delivery of a notice by Purchaser to the
Trustee stating that all conditions precedent to the MMA Canada Assets Closing have
been waived or satisfied with the exception of the condition precedent set forth in Section
8.2(h) of the Purchase Agreement. '

Sellers and Purchaser hereby agree that if the MMA Assets Closing occurs prior to the
MMA Canada Assets Closing, Sellers and Purchaser shall cooperate, at no cost or
expense to the parties, in implementing (1) the transition of MMA’s businesses to
Purchaser and (2) all other provisions of this Third Amendment and the transactions
contemplated herein.

Pursuant to Section 11.7 of the Purchase Agreement, (i) Purchaser hereby assigns,
effective as of the MMA Assets Closing Date, all of its rights and obligations under the
Purchase Agreement, to the extent that such rights and obligations relate to the MMA
Assets and the operation of the MMA Assets from and after the MMA Assets Closing, to
CMQR; and (ii) Purchaser hereby assigns, effective as of the MMA Canada Assets
Closing Date, all of iis rights and obligations under the Purchase Agreement, to the extent
that such rights and obligations relate to the MMA Canada Assets and the operation of
the MMA Canada Assets from and after the MMA Canada Assets Closing, to CMQR
Canada; provided, however, that such assignmenis shall not relieve Purchaser of its
obligations under the Purchase Agreement. Sellers hereby acknowledge the foregoing
assignments of Purchaser’s rights and obligations to CMQR and CMQR Canada,
respectively.

11
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IN WITNESS WHEREOQOF, the parties hereto have caused this Agreement to be duly
anthorized, executed and delivered. '

Montreal Maiﬁe & Aflantic Railway, Lid.

By:
Name: Robert J, Keach

Title:  Chapter 11 Trustee, and solely in
such capacity

Montreal Maine & Atlantic Canada Co.

By:

Name:

Title:

Railroad Acquisition Holdings LLC
By:

Name:
Title:

12
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ATTACHMENTS
1.  DESCRIPTION OFHERMON PARCEL

2. DESCRIPTION OF DERBY SHOPS PROPERTY
3.  DERBY FACILITIES LEASE AGREEMENT

4,  RECEIVABLES BILL OF SALE

5.  SHOP SERVI_CES AGREEMENT

6.

DESCRIPTION OF MMA QUEBEC LINE SEGMENT

Desc
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BID PROCEDURES
The following procedures (the “Bid_Procedures™) shall govern the Sale (the “Sale™),

including at a possible auction (the “Auction™), of all or substantially all of the assets of

Montreal Maine & Atlantic Railway, Ltd. (“MMA™) and Montreal Maine & Atlantic Canada

Co. (“MMA Canada” and, together with MMA, the “Debtors™), or some portion thereof, as

approved by the United States Bankruptcy Court for the District of Maine (the “Bankruptcy
Court”), pursuant to the order (the “Sale Order™) granting the Motion for Authority to Sell
Substantially All of the Debtor’s Assets and to Assume and Assign Certain Executory Contracis
and Unexpired Leases, filed by Robert J. Keach, the chapter 11 trustee (the “Trustee”) in the
Debtor’s chapter 11 bankruptcy case, and pursuant to a corresponding vesting order (the

“Vesting Order,” and, collectively with the Sale Order, the “Approval Orders™) entered by the

Québec Superior Court (the “Canadian_Court”) in MMA Canada’s CCAA proceeding (the
“Canadian Case”) regarding the Sale. The Bid Procedures' contemplate that substantiaily all of
the assets (the “Assets™) of MMA and MMA Canada, or certain “Lots” thereof (as defined
below), shall be sold at the Auction, jointly by the Trustee and MMA Canada, and that the
Trustee, MMA Canada, and the monitor appointed by the Canadian Court in the Canadian Case
(the “Monitor”) shall consult with each other regarding the Sale. Absent the receipt of a higher
and better offer for the Assets, as collectively determined by the Trustee, MMA Canada, and
the Monitor, the Assets will be acquired by Railroad Acquisition Holdings LLC (the “Stalking
Horse™) pursuant to the terms of that certain Asset Purchase Agreement dated as of December
12, 2013 (the “Stalking Horse APA™). In the event that one or more Qualified Bids (as such
term is defined below) are received, the Auction shall be held in accordance with these Bid

Procedures, and the Trustee, MMA Canada, and the Monitor shall determine the highest and

! Approval of the same Bid Procedures will also be obtained from the Canadian Court.
1
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best bid, taking into account their fiduciary duties and the Public Interest (as defined below), as
set forth below.

The Bid Procedures for the Auction and the Sale of the Assets are as follows:

1. BID QUALIFICATIONS

1. The Bidding Process. The Trustee, the Monitor, and MMA Canada, in conjunction
with their respective advisors and using reasonable discretion taking into account their fiduciary
duties, shall collectively: (i) determine whether any person is a Potential Bidder (hereinafter
defined); (ii) coordinate the efforts of Potential Bidders in conducting their respective due
diligence investigations regarding the Assets; (iii) receive offers from Qualified Bidders
(hereinafter defined); and (iv) negotiate any offer made to acquire the Assets, together or

separately (collectively, the "Bidding Process"). Neither the Trustee, the Monitor, MMA

Canada, nor their respective representatives shall be obligated to furnish any information of any
kind whatsoever relating to the Assets to any person who is not a Potential Bidder.

2. Participation Reguirements. Unless otherwise ordered by the Bankruptcy Court
or the Canadian Court, for cause shown, or as otherwise determined by the Trustee, the Monitor,
and MMA Canada, in their reasonable discretion, taking into account their fiduciary duties, in
order to participate in the Bidding Process each person (a "Qualified Bidder") must submit a bid
that adheres to the following requirements (a "Qualified Bid"):

a, All Qualified Bids must be submitted to the Trustee: Bernstein, Shur,
Sawyer & Nelson, P.A., ¢/o Robert J. Keach, Esq., 100 Middle Street,
P.O. Box 9729, Portland, ME 04104, counsel for MMA Canada:
Gowling Lafleur Henderson LLP, c/o Patrice Benoit, 3700-1 Place Viile
Marie, Montreal, Québec H3B 3P4, Canada, the Monitor: Andrew
Adessky, Richter Consulting, 1981 McGill College Avenue, 12" Floor,
Montreal, Québec, H3A 0G6, Canada, and counsel to the Monitor:
Woods LLP, ¢/o Sylvain Vauclair, 2000 McGill College Avenue, Suite
1700, Montreal Québec H3A 3H3, Canada, not later than 5:00 p.m.
(prevailing Eastern Time) on January 17, 2014 (the "Bid Deadline").
Upon determination that any Bid is not a Qualified Bid, the Trustee
and/or MMA Canada, or their respective counsel, shall notify such bidder

2
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of such determination forthwith, but in any event not later than 5:00 p.m.
(prevailing Eastern Time) on January 20, 2014, and shall provide such
bidder with the basis for such determination.

b. All Qualified Bids shall be in the form of an offer letter from a person or
persons that the Trustee, the Monitor, and MMA Canada, in their reasonable
discretion, taking into account their fiduciary duties, collectively deem
financially able to consummate the Sale of the Assets or Lot(s) on which
that person or persons bid, which letter states:

i.  that such Qualified Bidder offers to purchase the Assets (or a
“Lot,” as defined below) upon the terms and conditions set
forth in an attached clean executed asset purchase agreement
(an electronic version in Word format) as well as an attached
version of such asset purchase agreement blacklined against
the Stalking Horse APA (also an electronic version in Word
format) received on or before the Bid Deadline, with hard
copies to follow, together with all exhibits and schedules,
including terms relating to price and the time of closing (the

"Proposed Agreement");

ii. that such Qualified Bidder is prepared to consummate the
transaction, following entry of an order of this Court and the
Canadian Court, as applicable, approving the Sale to the
Successful Bidder(s) (as defined above, the "Approval
Orders™);

ili. that in the event such Qualified Bidder becomes the
Successful Bidder or a holder of a Back-Up Bid (both are
defined below), such Qualified Bidder's offer is irrevocable
until five (5) Business Days after the closing of the Sale of the
Assets;

iv.  the actual value of such Qualified Bidder's bid to the Debtors’
respective estates (the “Purchase Price™), which Purchase
Price must be greater than or equal to the minimum initial bid
price for the applicable Lot or the aggregate of the minimum
initial bid prices for all Lots which are the subject of the Bid,
as set forth below;

v. which of the Debtors’ respective leases and executory
contracts are to be assumed in connection with the
consummation of the Qualified Bidder's bid; and

vi.  that the Qualified Bidder consents to the jurisdiction of both
the Bankruptcy Court and the Canadian Court as to all matters
relating to the Auction or the Sale of the Assets.

3
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c. All Qualified Bids shall be accompanied by a deposit into escrow with
the Trustee of an amount equal to five percent (5%) of the Purchase Price

(the "Good Faith Deposit").

d. All Qualified Bids shall be accompanied by satisfactory evidence, in the
reasonable opinion of the Trustee, the Monitor, and MMA Canada, in their
reasonable discretion, taking into account their fiduciary duties, of
committed financing or other ability to perform all transactions
contemplated by the Proposed Agreement.

€. Qualified Bids shall not contain any financing conditions or other
contingencies not contained in the Stalking Horse APA,

f. All Qualified Bids must provide adequate assurance of future
performance to counterparties to any executory contracts and unexpired
leases to be assumed by the Potential Bidder.
The documents referred to in subparagraphs (a) through (f) are referred to herein as the required
bid documents (the “Required Bid Documents™).

3. Due Diligence, The Trustee and MMA Canada shall afford each Potential Bidder
(hereinafter defined) due diligence access to the Assets. Due diligence access may include
management presentations as may be scheduled by the Trustee, MMA Canada, and the
Monitor, access to data rooms, onsite inspections and such other matters which a Potential
Bidder may request and as to which the Trustee, MMA Canada, and the Monitor may agree, in
their reasonable discretion, taking into account their fiduciary duties, provided that all such
information shall be made available to each Potential Bidder on an equal basis. Neither the
Trustee, nor the Monitor, nor the Debtors or any of their affiliates (nor any of their respective
representatives), is obligated to furnish any information relating to the Assets to any person
except to Potential Bidders and Qualified Bidders. Potential Bidders are advised to exercise
their own discretion before relying on any information regarding the Assets provided by anyone
other than the Trustee, the Monitor, the Debtors, or their respective representatives. To be a

"Potential Bidder," each bidder must have delivered an executed confidentiality agreement in a

form satisfactory to the Trustee, the Monitor, and MMA Canada, in their reasonable discretion,
4
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taking into account their fiduciary duties.
4, No Representations or Warranties. The Sale of the Assets shall be without
representations or warranties of any kind, nature, or description by the Trustee, the Monitor, the
Debtors, their respective agents or the Debtors’ respective estates, except to the extent set forth
in the Proposed Agreement of the Successful Bidder and agreed to by the Sellers thereunder.
Except as otherwise provided in the Proposed Agreement, the Assets to be acquired shali be
free and clear of all liens, claims, and encumbrances of any kind or nature thereon and there
against (collectively, the "Transferred Encumbrances™), with such Transferred Encumbrances to
attach to the proceeds of the sale. Each Potential Bidder and Qualified Bidder shall be deemed
to acknowledge and represent that it has relied solely upon its own independent review,
investigation and/or inspection of any documents and information in making its bid, and that it
did not rely upon any written or oral statements, representations, promises, warranties or
guaranties whatsoever, whether express, implied, by operation of law or otherwise, regarding
the Assets, or the completeness of any information provided in connection with the Assets, the
Bidding Process or the Auction, except as expressly stated in these Bid Procedures or, as to the
Successful Bidder, in the applicable Proposed Agreement.

5. The Stalking Horse, The Stalking Horse is a Qualified Bidder {and, for the
avoidance of doubt, a Potential Bidder) and the Stalking Horse Bid is a Qualified Bid for all of
the Assets. Notwithstanding any other provision in these Bid Procedures, in the event that the
Stalking Horse Bid is not selected as the Successful Bid, the Stalking Horse Bid shall not be a
Back-Up Bid unless the Stalking Horse consents. In the event that one or more Qualified Bids
other than the Stalking Horse Bid is selected as the Successful Bid or Succeésfu] Bids and is
approved as the Successful Bid or Successful Bids by the Bankruptcy Court and/or the
Canadian Court, the Stalking Horse shall be entitled to the Break-Up Fee, the Expense

5
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Reimbursement and a refund of the Good Faith Deposit in accordance with, and subject to, the
terms of the Stalking Horse APA. For purposes of these Bid Procedures, the Stalking Horse's
Qualified Bid is currently valued at $14,250,000.00.

IL  AucTIiON
If the Trustee, MMA Canada, and the Monitor receive a Qualified Bid prior to the Bid
Deadline, other than the Qualified Bid of the Stalking Horse, the Trustee, the Monitor, and
MMA Canada, or their respective representatives, shall conduct a joint auction (the "Auction")
at Bernstein, Shur, Sawyer & Nelson, P.A., 100 Middle Street, Portland, Maine, 04101 on
January 21, 2014, beginning at 10:00 a.m. (prevailing Eastern Time) or such later time or other
place as the Trustee, the Monitor and/or MMA Canada shall notify all Qualified Bidders who
have submitted Qualified Bids. Only representatives of the Stalking Horse, the Trustee, the
Trustee’s representatives, the Debtors’ respective representatives, the Monitor, the Monitor’s
representatives, the United States Trustee, representatives of the Federal Railroad
Administration, the Maine Department of Transportation, and the Province of Québec (or its
agencies), and any Qualified Bidders who have submitted Qualified Bids shall be entitled to
attend the Auction.
The Trustee, the Monitor, and/or MMA Canada, in their reasonable discretion, taking into
account their fiduciary duties, may announce at the Auction additional procedural rules that are
reasonable under the circumstances (e.g., the amount of time allotted to make subsequent
overbids) for conducting the Auction. Based upon the terms of the Qualified Bids received, the
number of Qualified Bidders participating in the Auction, and such other information as the
Trustee, the Monitor, and MMA Canada, in their reasonable discretion, taking into account their
fiduciary duties, determine is relevant, the Trustee, the Monitor, and MMA Canada, in their
reasonable discretion, taking into account their fiduciary duties, may conduct the Auction in the

6
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manner they collective determine will achieve the maximum value for the Assets.

At the Auction, the Assets will be offered in the following lots (the “Lots™) in such order
as the Trustee, MMA Canada, and the Monitor shall determine in their discretion:

a. All of the assets to be transferred to the Purchaser in the
Stalking Horse APA, consisting of substantially all of the
assets of MMA and MMA Canada, with the exception of the
Excluded Assets (as defined in the Stalking Horse APA)} (the
“All Asset Lot™);

b. All of the assets of MMA (other than the Excluded Assets
owned by MMA) (the “MMA Lot™);

c. All of the assets of MMA Canada (other than the Excluded
Assets owed by MMA Canada) (the “MMA Canada Lot™);

d. All of the assets of the MMA Lot other than the Newport
Subdivision (as shown on the map attached to these Bid
Procedures) (the “Modified MMA Lot™); and

e. The Newport Subdivision, consisting of the track and related
real estate and rights applicable only to the Newport
Subdivision (the “Newport Subdivision Lot™).

The minimum initial bid for each of the Lots set forth above shall be as follows:

All Asset Lot: $15,748,750 B
MMA Lot: $10,551,662 _
MMA Canada Lot: $5,197,088 -
Modified MMA Lot: $9,801,662

Newport Subdivision: $750,000.00

At the commencement of the Auction and at the conclusion of each round of bidding at
the Auction, the then highest or otherwise best offer for each Lot shatl be announced by the
Trustee, the Monitor, MMA. Canada, and/or one or more of their respective representatives,
along with the basis for such determination, including identification of any non-economic terms
that form the basis for such determination. In comparing the proposed purchase price in any
competing Qualified Bid to the bid of the Stalking Horse, the proposed purchase price of such
competing Qualified Bid shall be reduced by the Break-Up Fee and the Expense

7
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Reimbursement.
Subsequent bids shall be made in minimum increments of not less than the following

(unless such amount is increased or decreased as set forth below):

All Asset Lot: $500,000
MMA Lot: $400,000
MMA Canada Lot: $200,000
Modified MMA Lot: $350,000
Newport Subdivision: $50,000

Following the offering of all Lots and preliminary completion of rounds of bidding for
all Lots, the Trustee, MMA Canada, and the Monitor may compare the then highest and best
offer for the All Asset Lot (the “Best All Asset Bid”) with any combination of offers for the
Lots other than the All Asset Lot (the “Combined Lot Bids;’) to determine which of the two is
the highest and best offer and the offer which best addresses the public interest (as that term is
used in 11 U.S.C. § 1165, the “Public Interest”). After announcement of that determination,
additional rounds of bidding may be conducted with the bidder having made the Best All Asset
Bid and each of the previous bidders making the highest and best bid for each of the other Lots
being permitted to increase their bids. Following such additional bidding, the then-increased
Best All Asset Bid and the then-increased Combined Lot Bids shall again be compared. This
process may be repeated at the discretion of the Trustee, MMA Canada, and the Monitor until
they conclude, at their discretion, that bidding has been completed, and subject to the right to
conduct a round of sealed bidding, as set forth below.

Prior to concluding the Auction, the Trustee, the Monitor, and MMA Canada shall: (i)
review each Qualified Bid on the basis of financial and contractual terms and the factors
relevant to the Sale process, including those factors affecting the speed and certainty of
consummating the Sale; and (if) using the reasonable discretion of the Trustee, the Monitor, and
MMA Canada, taking into account their fiduciary duties and the Public Interest, identify and

8
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announce to all attending the Auction, the highest or otherwise best offer which is also in the
Public Interest (the "Successful Bid") and shall rank the remaining Qualified Bids (each a
“Back-up Bid™) and the basis for such determination.

The Trustee, MMA Canada and the Monitor may reject at any time before announcing

the Successful Bid(s) at the Auction, any bid that, in the reasonable discretion of the Trustee, the

Monitor, and MMA Canada, taking into account their fiduciary duties and the Public Interest, is:
(i) inadequate or insufficient; or (ii) not in conformity with the Bankruptcy Code, the CCAA, or
the Bid Procedures.

The Trustee, MMA Canada, and the Successful Bidder(s) shall be required to execute
the asset purchase agreement(s) for the Successful Bid(s) at the conclusion of the Auction or
immediately thereafter. The bidder as to any Back-up Bid shall also execute an asset purchase
agreement, contingent on the failure to close of any Successful Bid.

Absent irregularities in the conduct of the Auction, the Court will not consider bids
made after the Auction has been closed.

III. ACCEPTANCE OF QUALIFIED BIDS

The Assets shall be sold to the Stalking Horse (in the absence of an Auction) or the
Successful Bidder(s), as the case may be, submitting the highest or otherwise best Qualified
Bid(s) at the Auction, which Qualified Bid(s) is/are also in the Public Interest, after approval by
the Bankruptcy Court and the Canadian Court pursuant to the Approval Orders. The Trustee’s
presentation to the Bankruptcy Court for approval of a particular Qualified Bid does not
constitute the Trustee’s acceptance of such Qualified Bid, and the Monitor’s or MMA Canada’s
presentation to the Canadian Court for approval of a Qualified Bid does not constitute MMA
Canada’s acceptance of such Qualified Bid. The Trustee and MMA Canada shall have accepted
a Qualified Bid only when that Qualified Bid has been approved pursuant to a Sale Order

9
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entered by the Bankruptcy Court and pursuant to the Vesting Order entered by the Canadian
Court.
IV.  APPROVAL HEARING
After the conclusion of the Auction, the Bankruptcy Court and the Canadian Court shall

conduct a joint hearing or individual hearings (with rulings conditioned upon the ruling of the

other Court) (together or each, the "Approval Hearing") to approve the Sale. At the Approval
Hearing, the Trustee, MMA Canada, and the Monitor will seek entry of the Approval Orders,
among other things, authorizing and approving the Sale of the Assets to the Successful
Bidder(s), as determined by the Trustee, MMA Canada, and the Monitor in accordance with the
Bid Procedures, pursuant to the terms and conditions set forth in the Proposed Agreement(s)
submitted by the Successful Bidder(s) (as such agreement may be modified prior to, during or
.after the Auction with the agreement of the Trustee, MMA Canada, and the Monitor). The
Approval Hearing may be adjourned or rescheduled without notice other than by an
announcement of the adjourned date in open court. Following the entry of the Approval Orders
approving the Sale, in the event that the Successful Bidder, as determined at the Auction, fails
to close on the Sale through no fault of the Trustee, MMA Canada, and/or the Monitor, the -
Trustee and MMA Canada may (in their discretion) sell the Assets to the holder of the highest
and best Back-Up Bid which is also in the Public Interest or, failing that, to the next highest and
best Back-Up Bid (which is also in the Public Interest) as determined by the Trustee, MMA
Canada, and the Monitor, without further approval of the Bankruptcy Court or the Canadian
Court {and with such sequence to continue until a closing occurs, should the Trustee, MMA

Canada and the Monitor agree to pursue such a closing, in their discretion).

10
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V. MISCELLANEOUS

1. Return of Good Faith Deposit. The Good Faith Deposits of the Qualified

Bidders submitting a Successful Bid or Back-Up Bid shall be retained by the Trustee and such
Successful Bid or Back-Up Bids will remain open and irrevocable, notwithstanding Bankruptcy

Court and Canadian Court approval of the Sale pursuant to the terms of a Successful Bid by a

Qualified Bidder, until the closing on the Sale of the Assets; provided that the Good Faith
Deposit of the Stalking Horse shall be returned in accordance with and subject to the terms of
the Stalking Horse APA. If a Successful Bidder fails to consummate an approved Sale because
of a breach or failure to perform on the part of such Successful Bidder, the Trustee will not have
any obligation to return the Good Faith Deposit deposited by such Successful Bidder, which
shall be retained by the Trustee and MMA Canada as liquidated damages to the extent the
Trustee or MMA Canada are entitled to such damages under the Proposed Agreement. Such
deposit shall be allocated between the estates of the Debtors as agreed to by the Trustee, MMA
Canada, and the Monitor, or, absent such agreement, a final order of the Bankruptcy Court and
the Canadian Court.

2, Reservation_of Rights. The Trustee, MMA Canada, and the Monitor may:

(i) determine, in their reasonable business judgment and taking into account their fiduciary
duties, which Qualified Bid, if any, is the highest or otherwise best offer and in the Public
Interest; (ii) consult with any significant constituency in connection with the bidding process
and Bid Procedures; and (jii) reject at any time before announcing the Successful Bid(s) at the
Auction, any bid that, in the reasonable discretion of the Trustee, MMA Canada, and the
Monitor, taking into account their fiduciary duties, and the Pubiic Interest, is: (x) inadequate or
insufficient; or (y) not in conformity with the Bankruptcy Code or the Bid Procedures.

In addition to the rights set forth above, the Trustee, MMA Canada, and the Monitor
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may, collectively, modify these Bid Procedures or impose, at or prior to the Auction, additional-
terms and conditions on the proposed Sale of the Assets if, in their reasonable judgment, taking
into account their fiduciary duties, such modifications would be in the best interests of the
Debtors’ respective estates, maximize the value of the Assets, and/or promote an open and fair
Auction process; provided, however, that the Trustee, MMA Canada, and the Monitor shali not
have the right to (i) modify or alter any provision in any executed agreement with the Stalking
Horse, including the Stalking Horse APA, except as set forth in and in accordance with such
agreements, (ii) modify or alter any right of the Stalking Horse to receive the Break-Up Fee, the
Expense Reimbursement or a refund of the Good Faith Deposit in accordance with, and subject
to, the terms of the Stalking Horse APA, or (iii) waive or modify the minimum initial bid
amount set forth in these Bid Procedures for the All Asset Lot. Without limitation, at any point
during the Auction, the Trustee, MMA. Canada and the Monitor shall have the absolute right to
convert the bidding process from an open auction to a “sealed bid auction,” in which case all
Qualified Bidders shall have one opportunity to make a final, sealed bid. If this option is
exercised, then the Trustee, MMA Canada, and the Monitor shall collect all sealed bids, analyze
them, and determine the highest and best bid or combination of bids which is/are in the Public

Interest, select the Successful Bidders, and rank all of the Back-Up Bids as set forth above,

12
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CANADA SUPERIOR COURT

PROVINCE OF QUEBEC (Commercial Division)

DISTRICT OF SAINT-FRANGOIS The Companies’ Creditors Arrangement Act
No.: 450-11-000167-134

IN THE MATTER CF THE PLAN OF
ARRANGEMENT WiTH RESPECT TO:

MONTREAL, MAINE & ATLANTIC CANADA CO,
(MONTREAL, MAINE 8 ATLANTIQUE CANADA
CIE}, a legal person duly incorporated under the
taws of the province of Nova Scotia, having a place
of business at 1, Place Ville Marie, 37" Floor,
Montreal, Quebec H3B 3P4 (at the offices of its
attorney (“fondé de pouvoir"))

Petitioner

-and-

RICHTER ADVISORY GROUP INC. (RECHTER
GROUPE CONSEIL INC.) a duly incorporated legal
person having its principal place of business at
1981 McGill College, 12" Floor, in the city and
district of Montreal, Quebec, H3A 0G6

Monitor

FOURTH REPORT OF THE MONITOR
ON THE STATE OF PETITIONER’S FINANCIAL AFFAIRS
December 16, 2013

INTRODUCTION

1.

On August 8, 2013, Montreal, Maine & Atlantic Canada Co. (hereafter in this Report "MM&A” or
“Petitioner”) filed with the Quebec Superior Court a Motion for the Issuance of an Initial Order
("Mofion") pursuant to Section 11 of the Companies’ Creditors Arrangement Act, R.S.C. 1985, C-
36, as amended (the “CCAA”"). On August 8, 2013, the Honourable Martin Castonguay, J.8.C.,
issued an initial order (the “Initial Order”), which inter alia appointed Richter Advisory Group Inc.
(“Richter”) as Monitor (the “Monitor”).
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On August 21, 2013, the Petitioner filad a Motion to Amend the Initial Order and Seek a Charge
and Security on the Proparty of Petitioner to Secure Funds for Self-Insured Obligations (“Charge
and Security Motion™). The Monitor filed its First Report in respect of the Charge and Security
Motion. On August 23, 2013, the Court granted an order amending the Initial Order to include the
Self-Insured Obligation Charge.

On September 3, 2013, the Petitioner filed a Motion for an Order Extending the Stay Period and to
Approve a Cross-Border Insolvency Protocol (*First Extension Motion"). The Moniter filed its
Second Report on September 3, 2013 in support of the First Extension Motion. On September 4,
2013, the Court extended the stay of proceedings until October 9, 2013 and approved the cross-
border insolvency protocol.

On October 4, 2013, the Petitioner filed a Motion for a Second Order Extending the Stay Period
{"Second Extension Motion”) requesting an extension of the stay of proceedings to January 28,
2014, The Monitor filed its Third Report on October 4, 2013 in support of the Second Extension
Motion. On October 9, 2013, the Court extended the stay of proceedings until January 28, 2014.

On October 4, 2013, the Petitioner also filed a Motion 1o Increase the Amount of the Administration
Charge, which increase was approved by the Court on October 9, 2013.

On December 13, 2013, the Petitioner filed a Motion for an Order Approving a Compromise and
Settlement with Travelers Property Casualty Company of America (“Travelers Motion”).

On December 13, 2013, the Petitioner filed a Motion for an Order Approving a Process to Solicit
Claims and for the Establishment of a Claims Bar Date (“Claims Motion™).

On December 13, 2013, the Petitioner and the Monitor jointly filed a Motion to Increase the Amount
of the Administration Charge ("Administration Charge Motion”).

On December 16, 2013, the Petitioner filed a Motion for an order (a} Approving Bid Procedures for
the Sale of the Debtor's Assets, (b) Approving a Stalking Horse Bid, (c) Approving a Break-Up Fee
and Expense Reimbursement, (d} Scheduling an Auction, (e} Approving Procedures for the
Assignment and Assumption of Certain Executory Contracts and Unexpired Leases and (f)
Approving a Form of Notice of Sale ("Sale Motion").

The hearing date of the Travelers Motion, the Claims Motion and the Administration Charge Motion
is December 19, 2013 (the “December 19, 2013 Hearing").

The Motion for an order appointing Class representatives filed by the Class Action's counsel on or
about November 1, 2013 will also be heard at the December 19, 2013 Hearing.

-92.
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The hearing date of the Sale Motion will be on December 20, 2013 (the December 20, 2013
Hearing").

All amounts reflected in this report are stated in Canadian currency unless otherwise noted.
The purpose of this Fourth Report of the Monitor is to inform the Court on the following subjects:

s General Corporate Information and Purpose of CCAA filing;
¢ Canadian Transportation Agency;

¢ Railway Cars Located at Farnham, Quebec;

+ Reconnection of the Railway Line in Lac-Mégantic;

¢ Interim Financing;

+ Financial Position;

« Sale Process and Bid Procedures;

« Compromise and Settlement with Travelers Property Casualty Company of America
(“Travelers”);

« (Claims Process and Claims Bar Date;

+ (Class Representatives’ Motion;

e Increase in Administration Charge;

e Chapter 11 Proceedings;

s Activities of the Monitor;

+ Recommendations of the Monitor.

We inform the Court that the Monitor has not conducted an audit or investigation of the information
which has been provided to it by the Petitioner and that accordingly, no opinion is expressed
regarding the accuracy, reliability or completeness of the information contained within this Report.
The information contained herein is based on a review of unaudited financial information provided

to the Monitor by the Petitioner's management as well as discussions with the Petitioner's

management and employees.

GENERAL CORPORATE INFORMATION AND PURPOSE OF CCAA FILING

16.

As noted in the Monitor's prior reports, the Petitioner operates a shortline freight railroad company
in the Province of Quebec. It is a wholly owned subsidiary of Montreal, Maine & Atlantic Railway

-3-
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Ltd. ("MM&AR") which operates a shortline railroad in the States of Vermont and Maine (MM&A
and MM&AR are hereinafter collectively referred to as the “Companies”). Together, the Companies
operate approximately 500 route miles and service customers in Canada and the United States. An
affiliated company, LMS Acquisition Corp. (“LMS") located in Hermon, Maine, operates a 130,000
square foot warehouse offering warehousing and lumber distribution.

As also noted in the Moniter’s prior reports, the purpose of the CCAA proceedings is to:

» Continue the operations of the railway to the fullest extent possible in order to service the many
customers and municipalities located along its route who are dependent on the railway for the
operations of their business and this has been the case to date;

+ Set up a sale process, in order to achieve a going-concern sale of the assets of MM&A and
MM&AR. As noted below, the sale process has now advanced to the selection of a potential
purchaser with a potential auction in January 2014,

* Provide continued employment for the experienced work force still employed by the Petitioner
which will also serve to enhance the geoing-concern value of the Petitioner's business and
hopefully ensure continued employment for that work force after a sale. As appears from the
Stalking Horse Bid, the majority of the current employees of MM&A should be retained by the
purchaser of the assets;

» Set up a claims process, to avoid a multiplicity of individual legal recourses and deal efficiently
with the claims of all stakeholders including the families of the victims and all holders of claims
resulting from the derailment ("Derailment Victims"). Approval of a formal claims process and a
bar date is summarized elsewhere in this report;

+ Facilitate the negotiation with its vatious insurers and other third parties in order to maximize
proceeds available for distribution and ensure the proper distribution of such indemnities and
other proceeds pursuant to the claims process. A potential settlement with one insurer
regarding business interruption insurance is addressed below.

CANADIAN TRANSPORTATION AGENCY ("CTA")

18,

19

As noted in the Monitor's Third Report, the CTA sought additional information from the Petitioner in
respect of the Petitioner's request to continue operating to January 15, 2014. The Petitioner
provided the CTA with the requested information on October 4, 2013 and requested that its ability
to operate coincide with the current stay of proceedings granted by this Court.

On October 16, 2013, the CTA issued an order/directive amending the effective date of the
suspension of Petitioner's Certificate of Fitness to February 1, 2014,

-4 .
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itis expected that a further extension of MM&A’s Certificate of Fitness will be requested in January
2014 to enable MM&A to continue operating while it completes the sale of its assets which, as
noted below, may only occur in March 2014.

RAILWAY CARS LOCATED AT FARNHAM, QUEBEC

21.

22.

23.

24.

25.

As discussed in the Monitor's Third Report, the nine tanker cars containing crude oil that were not
destroyed in the derailment were relocated to the Petitioner's facility in Farnham, Quebec. In
addition, a second train containing 84 cars of crude oil were already located in Farnham, Quebec,
awaiting delivery at the time of Derailment. Pursuant to an order from Transport Canada, these
tanker cars could not be moved until their contents had heen properly and accurately identified,
documented, labeled and classified and only then be transported in accordance with the safety
requirements for the type and class of product contained in the tanker cars.

MM&A entered into discussions with World Fuel Services Inc. ("WFSI"), the shipper of the product

. to obtain the required information including revised bills of lading.

On October 30, 2013, Transport Canada directed MM&A and krving Oil (“lrving”), the direct or
indirect purchaser of the crude oil to remove or cause to be removed, from the Farnham yards, all
the tanker cars no later than the end of the day November 4, 2013. MM&A requested and received
an extension to the end of the day on November 10, 2013.

On or about November 10, 2013 and following receipt of the necessary documentation from WFSI
and approval from Transport Canada, 92 of the 93 tanker cars were delivered fo the St. Luc yards
in Montreal, Quebec to the care, custody and control of CP Rail.

One rail car was deemed unfit for transport. On or about December 5, 2013, its contents were
subsequently loaded onto another tanker car which was then moved/ transferred to a third party
who purchased the crude oil. The damaged tanker car remains in Farnham pending approval from
regulatory authorities to move the car.

RECONNECTION OF THE RAILWAY LINE IN LAC-MEGANTIC

26.

27.

Following the derailment and the damage to the line, all east-west operations through the City of
Lac-Mégantic ("City") were suspended to enable the necessary clean-up operations to be
commenced. In addition, MM&A was unable to service customers located in the industrial park in
the City,

In respect of the reconnection of the east-west railway line in Lac-Mégantic, the Government of
Quebec ("Province”) retained the services of Canarail Consultants Inc. ("Canarail") to oversee the

-5-






Case 13-10670 Doc 1079-2 Filed 08/15/14 Entered 08/15/14 15:46:33 Desc

28.

29.

30.

31.

32.

Exhibit B Page 104 of 123

necessary work. MM&A is cooperating with Canarail and the Province’s reconnection efforts. The
cost of the reconnection is being paid by the Province.

By the end of November 2013, the reconnection work was completed. As decontamination efforts
continue, certain of the reconnection work, while temporary in nature, will allow for the resumption
of service to the City's industrial park and eventually for east-west traffic to resume.

On November 25, 2013, a meeting was held between the City, MM&A, the Province, the Monitor
and the Chapter 11 Trustee to discuss various matters including the resumption of train service.
Following this meeting and ongoing communications, MM&A provided the City with a proposed
operating plan which would see the resumption of service commence in two phases:

+ Phase 1: Resumption of service to the City's industrial park which will allow clients such as
Tafisa Canada Inc. and Logi-Bel Entreposage Inc. to resume train service to their customers.

» Phase 2: Will consist of east-west traffic between Quebec and Maine being resumed. Further
discussions between the City and MM&A will be held prior to the commencement of any east-
west traffic.

o MMB&A will continue to self-embargo the transport of any crude oil.

On December 13, 2013, MM&A and the City reached an agreement covering Phase 1 of MM8A’s
operating plan allowing the resumptfion of service to the industrial park on or about December 18,
2013. MM&A has agreed that it will not transport any hazardous materials while it services the
industrial park and that it will observe various maximum speed limits amongst other conditions,

The City and MM&A have agreed that this interim agreement does not bind any subsequent
purchaser of MM&A’s assets as they will likely seek a more permanent agreement.

The City and MM&A have agreed to continue discussions regarding Phase 2 of MM&A's operating
plan which will involve the resumption of service between Quebec and Maine; again, any such
agreement would not bind a purchaser.

INTERIM FINANCING

33.

As discussed in the Monitor's Third Report, the Chapter 11 Trustee and the Monitor were exploring
various avenues in an attempt to seek additional financing for the Companies to support the
operations through to an eventual sale. On October 2, 2013, the Chapter 11 Trustee received a
commitment letter from Camden National Bank ("Camden") approving a commercial line of credit to
MM&AR.
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34.  On October 4, 2013, the Chapter 11 Trustee filed a motion to obtain US$3 mitlion of Debtor in
Possession ("DIP"} financing from Camden that is secured solely on collateral of MM&AR located
in the United States. On October 7, 2013, the United States Bankruptcy Court for the District of
Maine ("US Court”) granted the motion.

35. The DIP financing is available through August 30, 2014 and is repayable on demand with a fixed
interest rate of 5%. The term sheet indicates that the loan proceeds will be used for the working
capital needs of the Companies until the assets of MM&AR are sold. MM&AR commenced
borrowing under the DIP financing on October 21, 2013.

36. Based on the Companies’ projections, the US$3 million of DIP financing is sufficient to support the
operations of the Companies, but is generally not sufficient to permit capital expenditures for
necessary track repairs, not for the payment of professional fees. Howeaver, as noted below, certain
urgent and necessary track repairs are being funded from the DIP financing.

37.  As of the date of this report, the Companies have US$1.3 million remaining to be drawn on the
Camden line of credit. Based on projections provided by the Petitioner, there will be sufficient
funds available through the stay period ending January 28, 2014. An extended cash flow is being
prepared to determine financing requirements beyond this date and will be reviewed and
commented upon by the Monitor in a subsequent report.

FINANCIAL POSITION

38. In conjunction with the filing of the Second Extension Motion on October 4, 2013, the Petitioner
submitted weekly cash flow projections covering the period from September 30, 2013, to January
31, 2014 ("Period"}, a copy of which was attached as Exhibit “R-7" to the Second Extension Motion.

39. Wheeling & Lake Erie Railway Company ("Wheeling”) provided the Companies with a US$6 miillion
line of credit, which had been utilized in full as of the commencement of restructuring proceedings.
The accounts receivable and inventory of MM8AR secure the line of credit. Subsequent to the
aforementioned DIP financing, MM&AR has set up an escrow account to deposit proceeds of all
U.S. accounts receivable collected for sales through October 18, 2013. MM&AR has been remiiting
escrow funds to Wheeling on a regular basis. As at December 6, 2013 the total amount remitted to
Wheeling was US$0.5 million. A further US$0.2 miilion is being in held in escrow, and may be
remitted to Wheeling depending on the overall realization of assets subject to Wheeling's security.

40. As of December 8, 2013, the consolidated cash balances of the Companies amounted to
US$0.4 million as compared to the projected consolidated balance of US$0.3 million. In addition,
the Companies used only US$1.7 million of the line of credit as compared to a projected use of the
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line of credit of US$2.0 million. The overall positive variance of US$0.4 million is primarily
attributable to the following:

e US$0.6 million positive cash receipts variance resulting from the better than forecasted
collection of accounts receivable and 1SS freight revenue (~$0.4 million) and other items (~$0.2
million) consisting of switching, car hire revenue and insurance proceeds from a 2012 claim;

+ US$0.3 million favorable cash disbursements variance attributed primarily to lower than
forecasted wages, materials and supplies, offset by;

»  US$0.3 million of unbudgeted urgent track repairs (see below); and

+  US$0.2 million transferred in escrow on behalf of Wheeling, which payment was not
forecasted.

As a result of favorable cash flow during the Period, the Petitioner was able to perform certain
important track repairs to ensure the continued operation of the railroad and the resumption of
service to the City. The total capital expenditures approximate US$0.3 million.

For additional details, we refer you to Exhibit “4” attached hereto, entitled Comparative Cash Flow
for the period September 30, 2013 to December 6, 2013.

SALE PROCESS AND BID PROCEDURES

43.

44.

45,

46,

Selection of Stalking Horse Bid

As previously reported, the Petitioner, with the Monitor's approval, and the Chapter 11 Trustee
reached an agreement to jointly engage Gordian Group ("Gordian”) to act as investment banker to
conduct a sale of the assets of the Companies.

The sale process of the Companies’ assets is on a going-concern basis only, this to ensure the
continued service to clients in Quebec, Maine and Vermont.

Gordian began the sale process by contacting interested parties and sending out teasers to more
than 40 potential bidders in the second week of October, 2013. Of these, 18 parties executed
confidentiality agreements and were provided with access to a virtual data room, which continues
to be updated on a regular basis.

As part of the due diligence, various interested parties requested access to the Companies’ tracks
and were able to inspect same in the first half of November 2013,
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While the original timeline contemplated seeking confirmation of a stalking horse and the approval

of bid procedures by mid-November 2013 with an auction in December 2013, this timeline was

extended upon the recommendation of Gordian to enable interested parties to perform additional

due diligence which Gordian believes will help maximize the sale value of the assets.

Following ongoing discussions with various interested parties, Gordian identified a potential

stalking horse bidder, Railroad Acquisition Holdings LLC (“Stalking Horse"). Gordian, assisted by

the Chapter 11 Trustee, MM&A and the Monitor, began negctiations of an Asset Purchase

Agreement ("APA”") and bidding procedures. We understand that the Stalking Horse is sffiliated

with Fortress Investment Group LLC.

The terms of an APA were agread to on December 12, 2013. We summarize certain salient points:

Purchase of all of the operating assets of the Companies for US$14.25 million and the
assumption of certain liabilities by way of agreeing to pay up to US$1.3 million in cure costs to
assume designated executory contracts and leases. Purchaser shall also assume the
collective bargaining agreement between MM&A and the United Steelworkers of America in
respect of the Canadian unionized employees. Certain assets including cash, accounts
receivable and most causes of action are excluded from the purchase price;

The Stalking Horse will pay a deposit of US$750,000 within 5 days of executing the APA which
will be held in trust by the Chapter 11 Trustee;

In the event that a higher or better bid is accepted, the APA provides for the payment of a
break-up fee (3.5%) and a reimbursement of expenses (up to US$500,000) (collectively the
“Break Fee”) for a total potential of US$998,500 or approximately 6.4% of the purchase price:
{factoring in the value of the assumed liabilities). We note that a Break Fee of 6.4% is higher
than what is normally encountered. A key criteria in examining the reasonableness of the
Break Fee is whether it will in some fashion, impact or “chill” the bidding process. It is the
opinion of the Chapter 11 Trustee and the Monitor that while on the high side, the Break Fee
will not unduly deter other bidders;

While the APA does not allocate the purchase price between the Petitioner and MM&AR, the
Monitor, MM&A. and the Chapter 11 Trustee have agreed upon minimum bid prices for the
Canadian and US assets and have agreed that these bid prices will serve as a minimum
allocation in the event of a single purchaser for the assets of the Companies. Should the
Canadian and US assets be sold to separate purchasers, then the sale price of each
transaction (which have to be at least equal to the minimum bid per lot) will be used to
determine the realization for each company;
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+ As a condition to close, the purchaser must obtain written assurance that the temporary rail line
in and through the City will, within two (2) years of the closing date become a permanent
railroad iine or be replaced by a permanent railroad line in and through the City to be
constructed on the right of way of MM&A's rail lines, or via such alternate route that purchaser
and applicable governmental authorities may agree upon;

* The purchase is also contingent upon the Stalking Horse acquiring the assets of LMS (for an
additional consideration) on or before the closing date of the transaction with the Companies.

50. Gordian is continuing to work with other interested parties and expects that several of the other
interested parties will be deemed to be Qualifying Bidders (as defined in the bid procedures) and
will participate in the formal auction to be held on January 21, 2014,

Bid Procedures

The Monitor, the Chapter 11 Trustee and MM&A have agreed upon bid procedures to be used in
soliciting the highest and best offer for the assets of the Companies. The following summarizes
certain important aspects:

s The Monitor, the Chapter 11 Trustee and MM&A will determine whether other interested
parties are Potential Bidders, the whole as set forth in the Bid Procedures;

* In order to participate in the auction, each interested party (“Qualifying Bidder") must submita
bid that meets various requirements (“Qualifying Bid”") including identification of the assets to
be purchased and the value ascribed thereto, leases and executory contracts to be assumed,
include a 5% deposit and provide satisfactory evidence of financing and the ability to close a
transaction;

¢ An initial minimum bid increment over and above the US$14,250,000 Stalking Horse bid has
been set at US$1,498,750 (“Initial Minimum Bid Increment”} resulting in an in an initial
minimum bid amount of US$15,748,750 for the purchase of the All Asset Lot {as defined
below). The Initial Minimum Bid Increment consists of the US$998,750 Break Fee plus
US$500,000. Thereafter, the minimum subsequent bid increment has been set at US$500,000
for the Ali Asset Lot. The Bid Procedures also set out minimum subsequent bid increments for
the other lots detailed below:

» The assets of the Companies (as defined in the APA) can be sold "en bloc” or in separate lots
with the minimum initial bid for each lot as follows:

i.  All Asset Lot (all assets in Canada and the United States) — US$15,748,750

i. MM&AR Lot (United States assets only) — US$10,551,662
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iii. MMB8&A Lot (Canadian assets only) — US$5,187,088

iv. Modified MM&AR Lot (All United States assets excluding the Newport subdivision located
in Vermont) — US$9,801,662

v.  Newport Subdivision Lot (located in Vermont only) — US$750,000

¢ In the absence of any Qualifying Bids, there will be no auction, and the assets will be sold to
the Stalking Horse;

+ The Monitor, the Chapter 11 Trustee and MM&A reserve the right to conduct a round of sealed
bidding;

¢ In addition, procedures have been filed to allow for the assumption and assignment of
executory contracts and leases that are selected by the Stalking Horse.

Timeline

The following timeline has been established based on the terms of the APA and the Bid
Procedures:

¢ Hearings on December 18 and 20, 2013 by the US and Canadian Bankruptcy Courts
respectively to approve the Stalking Horse and the Bid Procedures and entry of necessary
orders b{( December 23, 2013;

¢ Submission of Qualifying Bids by January 17, 2014 and identification of Qualifying Bidders by
January 20, 2014; ‘

* Auction on January 21, 2014, assuming Qualifying Bids are received;

» Joint sale hearing on January 23, 2014 to approve the winning bidder or the Stalking Horse bid
as the highest and best offer if no auction is held;

¢ Closing to take place by March 14, 2014, with a possible 60 day extension to allow for
additional time in the event delays are encountered in obtaining regulatory approval in both
Canada and the United States.

COMPROMISE AND SETTLEMENT WITH TRAVELERS PROPERTY CASUALTY COMPANY OF
AMERICA

51. Asnoted in our Second Report, on or about April 19, 2013, Travelers Property Casualty Company
of America (“Travelers”) issued a commercial property insurance policy to the Companies as well

as other named insureds namely LMS, Rail World Inc. and Montreal, Maine & Atlantic Corporation
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(all hereinafter referred to as “Named Insureds”). This policy provides US$7.5 million of coverage
for rolling stock, track bed repairs and business interruption.

Following the derailment and the request of the Companies for payment of the full amount of the
policy coverage in respect of property damages and business interruption coverage, Travelers
contested the Companies interpretation of the policy coverage and further took the position that
any reference to business interruption insurance was an error and that no amounts are due in
respect of lost income. Travelers did eventually consent to the payment of US$250,000 in respect
of damage to the track, which amount has been received.

As previously reported, Travelers filed a motion in both the CCAA and Chapter 11 proceedings to
lift the stay of proceedings to enable them to seek a declaratory judgment in the State of Maine
District Court as to the interpretation of its coverage obligation. This Motion was opposed by the
Petitioner, the Monitor and the Chapter 11 Trustee. On October 9, 2043, this Court and the
Chapter 11 Court dismissed the motion and agreed that the Canadian Court had jurisdiction to
adjudicate the issue of coverage. Travelers appealed the decisions rendered in both courts and
such appeals had been stayed pending efforts by the parties to reach a negotiated solution.

Following lengthy negotiations, involving the Petitioner, the Monitor, the Chapter 11 Trustee and
respective counsel, a setflement was reached with Travelers as follows:

» Travelers will pay a total of US$3,800,000 (“Settlement Payment”) to MM&A and MM&AR in full
and final settlement of the Named Insureds claim from the Derailment, following the necessary
Court approvals;

s The Settlement Payment shali be allocated 65% to MM&A or US$2,470,000 and 35% to
MM&AR or US$1,330,000. The allocation of the Settlement Payment has been based on an
analysis performed by the financial advisor of the Chapter 11 Trustee, Development
Specialists, Inc. ("DSI"). DSI's analysis was based on the projected loss of business suffered
by the Companies as a result of the Derailment, in particular looking at the change in tonnage
that would have been carried on the Canadian and US railway lines if not for the Derailment
versus the actual carried tonnage. Based on the Monitors review of this analysis and
discussions with DSI as well as historical revenue trending, the Monitor agrees with the
allocation of the Settlement Payment;

» The payments to MM&A and MM&AR shall be made in trust to the Monitor (in respect of the
allocation for MM&A) and to MM&AR respectively;

s The settlement is conditional on Travelers receiving releases from LMS, Montreal, Maine &
Atlantic Corporation and Rail World, Inc. which releases are in the process of being obtained:
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* The settiement will represent a full and final payment of any and all claims of the Named
Insureds in respect of coverage arising from the Derailment.

The Monitor will hold the funds in trust pending a further order by the Court permitting it to pay
accrued professional fees owing to the Professionals that are secured by the Administration
Charge.

Although the terms of the insurance policy had a limit of US$7,500,000, the Monitor supports the
seitlement and believes it is in the best interest of the Petitioner for the following reasons:

* Travelers’ is challenging the terms and extent of the coverage and this likely would have been
the subject of costly and extensive litigation with no certainty as to the outcome. Indeed, while
the Petitioner believes it has a reasonable probability of success, the risk remains that the
Petitioner may not be successful and thus would not recover any funds;

» The policy itself contains limitations on the time periods in respect of the calculation of loss of
business, i.e., it can only be claimed through the “period of restoration”. There would likely be
disputes on the definition of the "period of restoration” such that depending on the outcome, the
losses that could be claimed could in fact be less than the US$7,500,000 poficy limit;

e The cerfainty of an immediate settlement versus a prolonged and expensive dispute was also
taken into consideration by the Monitor in agreeing to recommend the Settlement Payment.

CLAIMS PROCESS AND CLAIMS BAR DATE

57.

58.

59.

The Monitor, with the assistance of its counsel and counsel for MM&A, along with input from the
Chapter 11 Trustee and the Province has prepared a Claims Package which will be utilized by all
creditors who wish to file a claim in the CCAA proceedings. A draft of the Claims Package was also
submitted prior to finalization to counsel for the City.

Due to the complexity of the nature of the claims that can be filed by the various creditors, the
Claims Package will contain multiple schedules and each creditor (individuals and businesses) will
complete different schedules depending upon his, her or its unique situation. In this first phase of
the process, the schedules are designed to obtain relevant information both economic and factual,
to assist the Monitor in determining the scope, nature and extent of the claims.

The Claims Package will include the following documents:

» Creditors’ Instructions;

*  Proof of claim form with the following supporting schedules:
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Estate Information Schedule;

Claim for economic, material or other damages resulting from the death of a person
(Schedule 1);

Claim for economic, material or other damages resulting from bodily injuries suffered by
yourself {(Schedule 2A);

Claim for economic, material or other damages resulting from bedily injuries (not resulfing
in death) of another persen (Schedule 2B);

Claim for economic, material or other damages suffered by an individual (not a business)
not resulting from bodily injuries or death of a person (Schedule 3A);

Claim for economic, material or other damages suffered by a business not resulting from
bedily injuries or death of a person (Schedule 3B);

Subrogated insurer claim directly related to damages sustained as a result of the July 6th
Derailment in Lac-Mégantic {Schedule 4,

Government or Municipality Claim (Schedule 5);
Contribution or Indemnity Claim (Schedule 6);

Claim other than for damages as a result of the July 6 derailment (including claims by
employees or former employees of the petitioner) (Schedule 7).

60. In addition to the mailing of the Claims Package to known creditors, the Monitor will notify potential

creditors of the claims process in the foliowing manner:

Post the Notice to Creditors and the Claims Package on its website at www.richter.ca;
Publish a Notice to Creditors in the following local and regional newspapers:

> LaPresse,

> La Tribune;

» L'Echo de Frontenac;

» The Sherbrooke Record; and

» The Montreal Gazette.

Send a copy of the Notice to Creditors via a mass mailing by Canada Post to the residents of
the MRC du Granite;

Coordinate with the City to notify residents by additional means which may include a link on the
City website, local media and/or cther means.

14
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In order to assist creditors in completing the Claims Package, the Monitor is coordinating with the
City to hold several information sessions in the City to provide an overview of the claims process
and answer questions relating to the Claims Package. Further, representatives of the Monitor will
attend the City on a regular basis, to assist the residents/claimants, o the extent possible, in the
preparation and completion of their proof of claim forms. The Monitor will also respond to questions
that may be submitted by e-mail and a toll free number.

The Monitor estimates that several thousand claims may be submitted by creditors through the
claims process. The Monitor and the Chapter 11 Trustee have agreed upon a common bar date of
March 31, 2014 which is believed to provide sufficient time to permit creditors to file their proofs of
claim with the necessary supporting documentation. The Bar Date may be extended by the Courts,
if necessary.

As noted above, the filing of the proofs of claim is only the first step in the claims process. The
Moniter will not be able at this stage, to comment or provide any indication on what amounts, if any
will be paid pursuant to the claims that have been received. Indeed, the Monitor is not requesting
the Court to approve any procedures for the review, determination, adjudication or compromise of
the claims, which will only be dealt with in afurther phase based on Court approval of further
procedures at a later date.

As noted on the proof of claim forms, any derailment claim is deemed to be filed in both the MM&A
and MM8AR insolvency proceedings if a claimant indicates that the claim is being asserted against
both entities. Hence, duplicate claim forms will not be reguired to be filed with the Chapter 11
Trustee. The Chapter 11 Trustes will be seeking an order in the Chapter 11 proceedings to allow
for the deemed filing in the MM&AR proceedings. Additional space is provided in all the claim
schedules should the amounts being claimed in the Chapter 11 proceedings differ from those
claimed in the CCAA proceedings.

CLASS REPRESENTATIVES’ MOTION

B65.

On November 1, 2013, Yannick Gagné, Guy Ouellet, Serge Jacques and Louis-Serges Parent
through their attorneys, filed a motion wherein they requested that the Court appoint them as Class
Representatives in the CCAA proceedings, to represent:

o ‘“all persons and entities (natural persons, legal persons established for a private interest,
partnership of associations as defined in the Code of Civil Procedure of Quebec) residing in,
owning or leasing property in, operating a business in and/or were physically present in Lac-
Mégantic (including their estate, successor, spotise or partner, child, grandchild, parent,
grandparent and sibling), who have suffered a loss of any nature or kind refating to or arising
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directly or indirectly from the train derailment that took place on July 6, 2013 in Lac-Mégantic
(the “Train Derailment’} or any other group determined by the Court."

The attorneys for the proposed Class Representatives commenced proceedings in July 2013 to
initiate a class action on behalf of the derailment victims. A hearing on the potential certification of
the class action is not currently anticipated before June 2014.

Following the filing of the Class Representative Motion, the Monitor's counsel communicated with
the attorneys for the proposed Class Representatives to obtain clarification on a number of matters
which was followed by a meeting held on December 5, 2013 between the Monitor, Monitor's
counsel and Petitioner's counsel and the attorneys for the proposed Class Representatives to
discuss various issues including:

¢ Class Representative Fees;
o Filing of group or class claims versus individual claims;
+ Opting in versus opting out of a class;

» Ability of the Class Representatives to bind the class.

In its Claims Mofion, the Petitioner has taken the position that only individual persons, estates
(successions) and corporation should be permitted to file claims and that group or class claims not
be permitted. As communicated to the attorneys for the proposed Class Representatives, the
difficuity that both the Petitioner and the Monitor have with group or class claims in this situation is
the following:

» Inability of the Monitor to efficiently and effectively review, adjudicate or compromise the
potential rights of each proposed class member in order to ensure that the treatment of other
creditors is fair and appropriate. In other words, it will not be possible to evaluate the unique
circumstances of each creditor if a class claim is filed;

* The Chapter 11 Trustee has informed both the Petitioner and the Monitor that group or class
claims are permitted in Chapter 11 proceedings only with the prior approval of the Bankruptcy
Court and only subject to the claimant meeting all of the normal requirements for a class action
under non-bankruptcy procedural rules in the U.S. (which would not likely be met by a class of
all derailment claims) thereby rendering ineffective a key objective of this Claims Process,
namely the deemed filing of proofs of claim in the CCAA as filed in the Chapter 11
proceedings;

e The Monitor and the Petitioner have informed the attorneys for the proposed Class
Representatives that in their view, a more appropriate role at this stage for the proposed Class
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Representatives is to act as an ad-hoc committee to assist derailment victims in completing
proofs of claim.

689.  The Monitor is well versed and has experience in dealing with large complex cases which can
involve large numbers of creditors and has the necessary resources to deal with the number of
claims expected to he filed.

INCREASE IN ADMINISTRATION CHARGE

70.  Asnoted in the Monitor's Third Report, the Petitioner originally requested a $1.5 million
Administration Charge to secure the fees and expenses of Petitioner's Counsel, the Monitor and its
counsel (the "Professionals”). The Initial Order limited the Administration Charge to $0.5 million but
with the right to apply for an increase of the Administration Charge, at a later date.

71.  On October 4, 2013 the Petitioner and the Monitor jointly submitted a request to the Court
requesting an increase in the Administration Charge to $2.5 million in respect of the Professionals.
The reasons therefore are detailed in the Monitor's Third Report. On October 9, 2013, the Court
approved the increase in the Administration Charge.

72.  Since the commencement of the proceedings, the Professionals have assisted the Petitioner on a
wide range of matters with a view to stahilizing and ensuring the continuity of the operations while
preparing for a going concern sale of the assets and the implementation of a claims process.

73. The Professionals have provided and continue to provide continuous support and guidance to the
Petitioner in respect of the following:

s Management of day to day operating issues including but not limited to hegotiations with
suppliers and deposits requested, collection efforts in respect of outstanding accounts
receivable, and employee matters;

» Assistance to the Chapter 11 Trustee's financial advisor in the preparation of cash flow models
and underlying assumptions based on current trending. Monitoring of results on a daily and
weekly basis including review and discussion of actual results vs. budget and reporting
thereon;

» Assistance and guidance in dealing with matters relating to the CTA and Transport Canada in
particular in respect of railway testing, inspections, and adhering to regulations;

« Filing of various motions and Monitor reports in support of extension requests, process to
solicit claims and the establishment of a claims bar date, approving the compromise and
settlement with Travelers, approving the stalking-horse bid and the auction process;
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e Meeting and communications with clients of the Petitioner and regional economic development
agencies (“CLD") to respond to provide updates with respect to the restructuring process and
respond to their information requests;

+ Meetings and communications with representatives of the City, including assisting in the
discussions with the Petitioner, the City and the Province regarding the reconnection of the rail
line in Lac-Mégantic and resumption of service;

» Discussions and negotiations with Travelers regarding the terms and conditions of the
settlement of claims filed by the Companies in respect of property and business interruption
coverage as well as respond to motions and appeals filed to lift the stay of proceadings in both
the CCAA and Chapter 11 proceedings;

» Ongoing meetings and communications with various Provincial government agencies in
respect of a wide variety of matters including railcars in Farnham, Quebec, environmental
matters, claims process, sale of assets, etc.;

» Work relating to the sale process of the assets of the Companies including communications
with the Chapter 11 Trustee and the Investment Banker regarding terms and conditions of the
sale, timeline and negotiations with potential purchasers;

¢ Meeting and communications with the attorneys involved in filing the Class Representative
Motion;

+ Preparation of a detailed proof of claim package and coordination of claims filing with the

Chapter 11 Trustee,

The Professionals continue to work closely with Mr. Robert Keach, the Chapter 11 Trustee of
MM&AR to ensure an effective, efficient and coordinated approach to dealing with matters affecting
both estates including day to day operations, monitoring, financing, insurance matters, bonds, the
sale process, the claims process and other issues.

As of November 30, 2013, the total unpaid fees and disbursements of the various Professionals
(net of preiling retainers and excluding sales taxes) approximates $2,160,000, summarized as
follows:

» Gowling Lafleur Henderson LLP (counsel to MM&A)  $ 1,164,000

s Richter Advisory Group Inc. (Monitor) $ 566,000

*  Woods LLP {(counsel to Monitor) $ 430,000
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Itis projected that as of December 31, 2013, the unpaid fees and disbursements will equal or
exceed the current $2.5 million Administration Charge. While it is difficult to project the ongoing
professional fees, based on the current monthly costs, the Monitor estimates that professional fees
for the first quarter of 2014 may approximate $500,000 per month, in particular considering the
level of services required to complete the sale of the Petitioner’s assets and commence the claims
process. The Petitioner and the Monitor have jointly filed the Administration Charge Motion seeking
to increase the Administration Charge in favor of the Professionals to $5 million to cover those
estimated fees and avoid a further request if the estimate is insufficient.

Since the Initial Order, as a result of the ongoing tight liquidity facing the Petitioner and MM&AR,
the Professionals have not requested nor has it been possible for the Petitioner to make any
payments to the Professionals, thereby preserving cash flow to enable the continued operations to
service the Petitioners many clients and enable the continued payment of the Petitioner's
employees.

As noted above, the $3 million of DIP financing is sufficient 1o support the operations of the
Companies, but is not sufficient to permit for the payment of any professional fees.

As set out in the Administration Charge Motion, assuming the increase in the Administration
Charge to $5 million is granted, then any payment to the Professionals will reduce the amount of
the Administration Charge.

Absent an increase in the Administration Charge, the Petitioner lacks the means to pay the
Professionals who are essential to the CCAA process. A failure to continue the CCAA will have
serious and negative consequences on the efforts to maximize value for all creditors and enable an
orderly and efficient claims process to be implemented.

CHAPTER 11 PROCEEDINGS

80.

81.

82,

As previously reported, on August 7, 2013, MM&AR commenced proceedings under Chapter 11 of
the U.S. Bankruptcy Code (“Code”) in the US Court.

On August 21, 2013, the U.S. Trustee appointed Robert J. Keach, attorney, to be the Chapter 11

Trustee of MM&AR and he has assumed day to day control of the operations of MM&AR.

The Monitor and its counsel continue to be in frequent contact with the Chapter 11 Trustee
(including a full day meeting on November 12, 2013) and his professionals to coordinate the
efficient administration of both estates as well as the sale process and the claims process that are
more fully described elsewhere in this report.
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The Monitor reviews daily and weekly information reports from the Companies as well as variance
reports prepared by DSI. In addition, the Monitor reviews the Monthly Operating Report of
MMSEAR, which is a statutory report filed with the United States Trustee. The United States Trustee
has now appointed a Committee of Derailment Victim Creditors to assist the Chapter 11 Trustee.
The four creditors appointed all purport to held claims arising from the Derailment. In addition, the
Monitor has been informed that the Province and the City have been granted ex-officio status on
the Committee of Creditors. The Monitor understands that this Committee of Creditors is entitled to
engage legal counsel (but no other professionals) and will have a limited mandate to primarily
assist the Chapter 11 Trustee in plan formulation and to consult with the Chapter 11 Trustee on
matters concerning the administration of MM&AR.

The Monitor is continuing to post the various relevant motions and orders in respect of MM&AR's
Chapter 11 proceedings to its website to permit all stakeholders to follow these proceedings.
Recent motions and orders issued to date by the US Court include the following:

» Compromise and Settlement with Travelers Property Casualty Company of America;

* Approving Bid Procedures for the Sale of Assets and Assumption and Assignment Procedures
in respect of Executory Contracts and Leases; ‘

» Establishing Deadline for Filing Proofs of Claim and Procedures Relating Thereto and
approving Form and Manner of Notice Thereof,

» Order Granting Motion for Authorizing Assignment of Tax Credits;
+ Settlement agreements in respect of various accounts receivable balances;

» Appointment of Committes of Creditors.

ACTIVITIES OF THE MONITOR

The Monitor's activities have included the foliowing:

« Continued monitoring of the Pefitioner's operations which has included frequent contact with
the Chapter 11 Trustee and his professionals, Petitioner's management and legal counse! all
with a view to keeping apprised of material developments and to seek input with respect o the
restructuring process. In addition, The Monitor has kept apprised of the restructuring
proceedings of MM&AR through the review of Chapter 11 motions and orders as well as
frequent communication with the Chapter 11 Trustee and his professionals, including a
meeting on November 12, 2013 with all of the professionals to discuss that status of the case
and various matters;
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Maintaining regular contact with representatives of the Province, the City and other
stakeholders in this restructuring process to seek their input and provide assistance in various
areas;

The Monitor has been in communication with Gordian concerning the management of the ssles
process for the assets of the Companies including the status of discussions with various
interested parties;

The Monitor has negotiated and reviewed the Asset Purchase Agreement and the Bid
Procadures relating to the Stalking Horse Bid;

The Monitor has met with the legal counsel of the proposed Class Representatives;

The Monitor has been in contact with the Federal Railroad Administration and its professionals
to provide updates in respect of the restructuring;

The Monitor is continuing to respond to queries from suppliers, creditors and other interested
parties;

The Monitor reviewed the Petitioner's financial affairs and results for the period September 30,
2013 to December 8, 2013;

Placing on its website copies of all Court materials filed in the CCAA and Chapter 11
Proceedings;

The Monitor has in conjunction with its counse! and Petitioner's counsel prepared the Claims
Package;

The Monitor has prepared and filed this Fourth Report;

Other administrative and statutory matters relating to the Monitor's appointment.

RECOMMENDATIONS OF THE MONITOR

86.

87.

SALE PROCESS AND BID PROCEDURES

Pursuant to a solicitation process carried out by Gordian, potential bidders have been identified
who are interested in proceeding with a potential transaction to acquire the assets of the
Companies on a going concarn basis. One of these parties, Railroad Acquisitions Holdings LLC
has been selected to act as a Stalking Horse which provides for a floor price and the terms and the
conditions of the proposed Asset Purchase Agreement which will be the model for other bidders to
compete against.

The Bid Procedures set out clear rules upon which other interested parties may submit qualifying
bids as well as bid increments. As noted above, while the Break Fee proposed for the Statking
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Horse is in the view of the Monitor above market, it is not expected to unduly deter other bidders
and because it is factored into the initial minimum overbid, will not impact the realization to the
estate.

The auction (assuming Qualifying Bids are received by January 17, 2014) is set to take place
January 21, 2014 with a joint sale hearing on January 23, 2014,

The Monitor is supporting the Sale Process and the establishment of Bid Procedures to enable the
sale of the Petitioner on a going concern basis, both as a means to maximize value and to enable
the continued operation of the railroad for the benefit of its employees, customers and regional
economic development.

APPROVAL OF THE COMPROMISE AND SETTLEMENT WITH TRAVELERS

Travelers is contesting both the nature of the US $7.5 million of coverage provided to the
Companies as well as they have raised concerns about the extent of the coverage provided to the
Petitioner and were prepared to proceed with litigation to defend its position.

In order to avoid significant costs and time delays resulting from ongoing litigation, substantial
negotiations took place with Travelers to settle the amount to be paid from the policy. The
settlement will aveid any uncertainty and is in the best interest of the creditors.

The Monitor recommends the settlement with Travelers for US$3.8 million and the allocation of
65% of the proceeds or US$2,470,000 to the Petitioner to be paid in trust to the Monitor.

APPROVAL OF A PROCESS TO SOLICIT CLAIMS AND FOR THE ESTABLISHMENT OF A
CLAIMS BAR DATE

The establishment of a Claims Bar Date and process to solici claims is necessary in order to
identify the claims that will be asserted against the Petitioner by all creditors including Derailment
Victims.

The proof of claim form and related schedules will provide enough information to allow the Monitor
to determine the scope, the nature and the exient of each claim and be able to then recommend
the most efficient process to review and adjudicate the claims in a second phase. Furthermore, the
information will allow the Monitor to determine if a claim is entitled to participate in the distribution
of the insurance proceeds to be received under the $25 million XL Insurance Company Lid. policy.

As part of the Claims Process the Monitor is working with the City to coordinate the holding of
information sessions to provide an overview of the claims process to residents of the City and the
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Monitor will thereafter have representatives present in the City to assist residents to the extent
possible in the preparation of the proof of claim forms.

The Claim Process has been set up to ensure that those affected by the Derailment, may if they so
elect, have the claims filed in the CCAA be deemed filed in the Chapter 11 proceedings thereby
eliminating the need to filed claims in both restructurings. The Chapter 11 Trustee is in agreement
with the foregoing and is seeking an order to this effect in the Chapter 11 case.

A claims bar date of March 31, 2014 is believed to provide sufficient time for all creditors to prepare
and submit their proof of claim form.

The Monitor is supporting the process to solicit claims and the establishment of a claims bar date of
March 31, 2014, for the above noted reasons.

INCREASE OF THE ADMINISTRATION CHARGE

As of December 31, 2013, it is estimated that the Professionals will have accrued and unpaid
professional fees that equal or may exceed the current $2.5 million Administration Charge.

There remains significant work to be done by the Professionals in the CCAA process including, but
not limited to, completing the sale of the Petitioner's assets which is expected to occur in the first
quarter of 2014 and the implementation of the first phase of the claim process which will include
conducting information sessions in the City as well as responding to the large number of inquiries
that are expected to accompany the thousands of claims to be filed. As part of the process, the
Monitor intends to have representatives present on site in the City for the necessary time period to
assist victims to file their claim forms prior to the March 31, 2014 bar date.

Absent an increase in the Administration Charge to $5 million, the Petitioner lacks the means to
secure the payment of the fees of the Professionals who are essential to the CCAA process. A
failure to continue the CCAA will have serious and negative consequences on the efforts to
maximize value for all creditors and an orderly and efficient claims process to be implemented.

The Administration Charge will be reduced by the amount of any payments received by the
Professionals.

CONCLUSION

103.

The Petiticner is acting in good faith, with due diligence and has been cooperating with all
stakeholders involved in this process, including but not limited to the Monitor, the various
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Montréal, Maine & Atlantic Railway Ltd./Montreal Maine & Atlantic Canada Co.
Comparative Cash Flow
For the period September 30, 2013 to December 6, 2013

{in USD) Forecast Actual Variance
{in 000's) Sept 30-Dec 6 Sept30-Dec6  Sept30-Dech
MMA Cash Receipts: B0 =

Deposits & Wire Transfers
188’ 226
Other items > ' 72
DIP financing - Camden Naticnal Bank® 2,033
Total 3,354
MMA Disbursements:
Payroll & Related Taxes 1,851
Materials and supplies 521
Capital expenditures - track repairs ' -
Freight car and locomotive 85
Restructuring costs -
Other costs 987
Transport revenue offsets 86
Total 3,635

Initial amount transferred to escrow afc for Wheeling & Lake Erie ® -

Net Cash Flow {281)
Opening Cash Balance - MMA 581
Closing Cash Balance - MMA 300

Camden National Bank - DIP Lender

Opening line of credit -
Funds advanced 2,033

Ending Line of credit 2,033 1,742 |
Total authorized line of credit 3,000 3,000
Total available line of credit 967 1,258
Loan balance - net of cash s $ 1,733 § 1,298 |:

! _The Interline Settlement System ("ISS") is the centralized process for the rail industry used to negotiate and agree upon for
the sharing of revenue generated for a movement when two or more tracks are involved in a shipment route.

2_ Other items includes switching revenue, car hire revenue, equipment rentals and approximately $100k of insurance
proceeds from a 2012 claim (which was not budgeted).

3. Commenced on October 21, 2013.

4 MMA engaged sub-contractors to perform various unbudgeted track repalrs to enable it to maintain necessary levels of
service.

5. As part of the switch to the DIP financing with Camden National Bank, MMA was required, pursuant to a court order, to set
aside $200k of cash on hand which may be subject to Whealing's cash collateral. This amount was not in the cash flow filed in
court on October 4, 2013,










