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Cahlll

St-Marys Paper Inc. (In Bankruptcy), 1994 CanLII 1232 (ON CA)
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citations:
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Re St. Marys Paper Inc.
{Indexed as: St. Marys Paper Inc. (Re)}

19 Q.R. (3d) 163
[1994] O.J. Neo. 1426
Action No. C16655

Court of Appeal for Ontario,
Arbour, Osborne and Abella JJ.A.
July 4, 1994

* Note: An appeal from the following judgment of Ontario Court of Appeal to the Supreme Court of
Canada (La Forest, L'Heureux-Dubé, Gonthier, Cory, McLachlin, lacobucci and Major JJ ) was dismissed
on January 22, 1996. See 1996 CanLll 246 (SCC), 26 O.R. (3d) 416 and [1996] 8.C J. No. 3.

Pensions -- Liability for contribution to pension plans -- Trustee in bankruptcy rehiring employees of
bankrupt -- Trustee making contributions to existing pension plans but expressly denying liability for
unfunded liabilities -- Trustee in bankruptcy coming within definition of "employer” -- Trustee in

bankruptcy liable for unfunded pension plan obligations -- Pension Benefits Act, R.S.0. 1990, ¢ PR

Statutes -~ Interpretation -- Conflicts -- Paramountcy -- Trustee in bankruptcy becoming employer under
provincial Pension Benefiis Act and required to pay unfunded pension plan liabilities -- No operative
conflict with distribution scheme under federal Bankruptey and Insolvency Act - Pension Benefits Act.
R.5.0. 1996 ¢. P8 -~ Bankruptey and Insolvency Act, R.5.C. 1983, ¢. B-3,

E & Y was the trustee in bankruptcy of M Inc., the operator of a paper mill. After the bankruptey, E & Y
‘went (nto possession of the mill to continue its operation so that M Inc. could be sold as a going concern.
The bankruptcy having terminated the employment of the union and the non-union workforce, after
negotiations, E & Y engaged the workers on a week-to-week basis with the same benefit package as
existed before the bankruptey. E & Y agreed to continue the union and non-union pension plans, but it
expressly did not accept responsibility for any obligations of M Inc. including unfunded pension
liabilities. The administrator of the pension plans, however, took the position that E & Y had become an
"employer” under the Pension Benefits Act (PBA) and was liable for special payments for the unfunded
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liabilities. E & Y applied for a declaration that it was not liable. Its application was dismissed and 1t
appealed.

Held, the appeal should be dismissed with costs.

Per Arbour and Osborne J1.A.; "Employer” is defined in 5. | of the PBA, and, from that definition,
employer includes the organization from which the member of a pension plan receives remuneration or
recefved remuneration to which the pension plan is related. Remuneration is not defined, and, by referring
to the provisions of the twa pension plans provided by M Inc., E & Y sought to argue that it did not
provide remuneration and that it accordingly was not an emplover. This approach, however, was
inconsistent with the purpose and philosophy of the PBA; it was not appropriate to look to the plans to
determine the status of the person from whom the workers received their wages. The proper approach was
to determine first whether the members or former members of the plans received remuneration, as they
clearly did here, and second whether the remuneration was related to the pension plan. In entering into the
employment agreement with the workers, E & Y continued the pension plans and adopted them. The
remuneration received by the workers was remuneration to which the pension plan was related. Although
it undoubtedly did not intend to do so, E & Y dealt with the workers in such a way as to make itself liable
for special payments for the unfunded liabilities.

Contrary to the argument of E & Y made for the first time on the appeal, this interpretation of the word
employer did not offend the constitutional law principle of paramountcy. The doctrine of paramounicy has
no application unless there is an unavoidable conflict between a federal and a provincial statute. E & Y's
argument was that if the trustee in bankruptcy was liable for the unfunded pension labilities, then it could
charge that liability as an expense of the trustee and this would alter the priorities established under the
federal Bankruptcy and Insolveney Act (BIA) by elevating a claim provable in bankruptey to the higher
priority reserved or the expenses of the trustce. There was, however, no constitutional mmpedment. E &
Y's liability was a separate obligation of the trustee, independent of the obligation of the bankrupt, and did
not operate (o alier the ranking of M Inc.'s obligations under the BIA. The possibility that E & Y may
have a claim against the bankrupt's estate did not elevate or alter the provable claim of the employees.
There was no operational conflict between the provincial and federal statutes and no need to vary the
interpretation of the word "employer”.

Per Abella J.A. (dissenting): No liability is imposed by the PBA on any employer unless that employer
has agreed to provide a pension plan. The payment of current service costs and related actions by a wustee
in bankruptcy does not trigger all other PBA employment duties. The trustee was not an employer
required to make contributions under a pension plan as contemplated by the PBA. The contrary assertion
would act as a barrier to the assumption by a trustee of any pension plan continuity and would invite the
automatic lermination of pension plans upon bankruptey.

APPEAL from an order of the Ontario Court (General Division) (1993), 1993 CanLIl 5451 (ON SO, 15
O.R. (3d) 359, 107 D.L.R. {4th) 715 (Farley 1.}, determining the liability of a trustee in bankruptcy under
the Pension Benefits Act. R.8.0. 1990, c. PR, for pension plan liabilities.

Cases referred 1o Deloitte Haskins & Sells Lid. v. Workers' Compensation Board, 1985 Canl.ll 82 (SCC,
[1985] 1 S.C.R. 785, 19 D.L.R. (4th) 577, 55 C.B.R. (N.S.) 241, 38 Alta. L.R. (2d) 169, [1985]4 W.W.R.
481, 60 N.R. 81; Great Atlantic & Pacific Co. of Canada v. Vance (1994), 1994 CanLIT 10530 {ON SO,
16 O.R. (3d) 316, 111 D.L.R. {4th) 328, 94 C.L.L.C. 14,010 (Div. Ct.); Rizzo and Rizzo Shoes Lid. (Re)
(1991), 199t Canl.T1 7316 (ON 8C), 6 O.R. (3d) 441, 11 C.B.R. (3d) 246, 92 C.L.L.C. 14,013 (Gen. Div.
Bkey.); Salvation Army, Canada East v. Ontario (Attorney General) (1992), 1992 CanLl} 8622 (ON Sy,
40 C.CEL. 130,92 D.T.C. 238 (Ont, Gen. Div.) Statutes referred to Bankruptey and Insolvency Act.
R5.C 1985, ¢ B-3, 55, 14.06(2) [enacted 1992, ¢. 27, 5. 8], 30(1)(¢), 31(4), 32, 136(1)(b)(i), 141 Pension
Benelits Act. RS.0. 1990, . P8, ss. 1 "employer™, 3,5,6,8,9, 10, 13, 14, 18, 19, 55(1), (2)(a}, 37, 69(2),
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711}, 75 Rules and regulations referred to R R.O. 1990, Reg. 909 (Pension Benefits Act), ss. 41, (D)
[rep. & sub. O. Reg. 712/92, 5. 3(1)], 5(1){b) [rep. & sub. idem, s. 4] Authorities referred to Houlden and
Morawitz. "Trustee Protecting Himself Against Liability for Debts and Liabilities Incurred in Carrying on
the Business of the Bankrupt”, Bankruptcy and Insolvency Law of Canada, 3rd ed., vol. 1 (Toronto:
Carswell, 1992), pp. 103-04

Lyndon A. Barnes and Gordon Marantz, for appellant, trustee
in bankruptey, Ernst & Young.

Robert W. Staley and Edward W. Purdy, for respondent, Price
Waterhouse Lid., Administrator of the Pension Plan for
Participating Unions of St. Marys Paper Inc. and the Pension
Plan for Non-union employees of St. Marys Paper Inc.

Tan G. Scott, Q.C., Martha Milezynski and Clifton P. Prophet,
for respondent employees and the Comimunications, Energy and
Paperworkers Union of Canada and Locals 47-0, 67, 69 and 133.

Richard Stewart, for intervenor, Attorney General of Ontario.

ARBOUR AND OSBORNE IJ A.: -- This is an appeal by Ernst & Young Inc., the trustee in bankruptcy
of St. Marys Paper Inc. (St. Marys), from the order of Farley J. dated September 29, 1993 [1993 CanL.l}
5451 (ON SC), 15 O.R. (3d) 359, 107 D.L.R. (4th) 715], made on the appellant's motion for directions. In
its motion, the appellant sought a declaration that it was not liable for any pension obligations under St.
Marys’ union and non-union pension plans.

Farley J. found that the appellant had made itself the "employer” of St. Marys union and non-union
employees, for the purpose of assessing its obligations under the Pension Benefits Act, R.8.0. 1990, ¢. P8
(PBA). In his reasons, he concluded that the appellant was obligated, by the PBA, to make the "special
payments” required to be made by the employer because of the existence of unfunded hiabilities in both St.
Marys union and non-union pension plans,

This appeal requires consideration of the appellant's status and consequent obligations under the PBA, that
is whether, in the circumstances of its dealings with St. Marys workers, the appellant, trustee in
bankruptey, became the "employer" of the workers for PBA purposes. If it did become a PBA "employer,
as Farley J. found it did, a further issue arises whether, as a statutory "employer", the appeliant is required
by the provisions of the PBA to make the special payments sought by the respondent Price Waterhouse,
the administrator of St. Marys union and non-union peusion plans. The resolution of the issue of the
appellant's status under the PBA is to a large measure a matter of statutory interpretation, ceniral to which
is the meaning to be given to the words "employer" and "remuneration” in the regulatory scheme
established for pensions in Ontario by the PBA.

The appellant raised a further issue in this court which it did not argue on the motion for directions. It
submits that Farley J.'s interpretation of the definition of "employer” in the PBA and his application of
that definition to the facts results in an impermissible, but avoidable, conflict between an Ontario statute
(the PBA) and a federal statute (the Bankruptcy and Insolvency Act. R.S.C. 1985, ¢. B-3 (B1A)). The
appellant contends that Farley J.'s intecpretation of the PBA definition of "employer” and his conclusion
as to the appellant's obligations as an "empioyer” interfere with the scheme of distribution contemplated
by s. 136 of the BIA, a federal and paramount statute. This latter issue arises because the appellant
undertook the employment of the workers in its capacity as St. Marys' trustee in bankruptcy.
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The appellant submits that the relevant provisions of the PBA can reasonably be interpreted, and therefore
should be interpreted, in a way which would avoid this conflict. The appellant does not seek a declaration
that any part of the PBA is unconstitutional. It resorts to the constitutional argument as a basis for
supporting its contention that the trustee cannot be an employer within the meaning of the PRA. We will
examine the constitutional issue in more detail below,

The appellant also raised as a ground of appeal the validity of an arbitration award (the SERD award)
which was issued after St. Marys bankruptcy in proceedings taken before the bankruptcy. This ground of
appeal was abandoned.

THE FACTS

The facts, which are not in any material dispute, do not have to be set out in detail. It will be sufficient to
note that St. Marys operated a large paper mill in Sault Ste. Marie, Ontario, By April 1993, if not before, it
ceased to be able to meet its liabilities as they became due. On April 26, 1993, Farley J. appointed the
‘appellant receiver-manager of St. Marys and all of its assets. On the same day, but after the order
appointing the appellant as receiver-manager, Farley J. found St. Marys 1o be bankrupt and a recetving
order was made against it. The appellant was appointed the trustee of the bankrupt estate.

The appellant, in its capacity as trustee in bankruptcy, went into possession on April 28, 1993, further to
the April 26, 1993 reviewing order. By that time the appellant, on the instructions of a consortium of
secured creditors (seven banks owed approximately $200 million) attempted to continue St. Marys
‘business, on the assumption that its sale price would be enhanced if it were offered for sale as a going
concern. On May [4, 1993, the appellant entered into an agreement with itself in which it was provided
that the appellant, as trustee in bankruptcy, would operate St. Marys business and that in that capacity it
would remit all accounts receivable and proceeds of assets sold to itself, in ifs capacity as receiver.

"On the _bélsis of the material, and what Wwe Weretoid f:y counsel, the béne'ﬁciéries of the decision 10
‘continue the operation of St. Marys business could only be its secured creditors. Tt is nnlikely that the
unsecured creditors will receive anything.

Once the critical decision to continue St. Marys business operation was made, an employment agreement
with the union and non-union employees had to be concluded as the bankruptcy had terminated their
employment, and the appellant abviously needed a labour force to carry on St. Marys mill operation. After
a short period of negotiations, the trustee engaged the services of St. Marys union and non-union
employees from April 28, 1993 onward, on a week-to-week basis, at the same hourly rate {except for
prepaid vacation pay) with the same benefit package and the same work practices as existed before the
bankruptcy. In addition, the appellant agreed to continue the union and non-union pension plans. Further
to that aspect of its deal with the employees, the appellant agreed to continue 1o deduct employee pension
plan contributions and to remit those contributions to the plans' trustee. The appellant also agreed o pay
the plans’ current service costs (referred to in the PBA as "normal costs”). These costs are the estimated
costs of funding the benefits accruing under the plans in the current year. The appellant made it clear that
it would not be responsible "for any obligations 6f St. Marys . ., such as termination pay, severance pay or
' : to these arratigements,

egu,r

unfunded pension liabilities”. The employees agreed

The pension arrangements were a manifestation of the workers' apparent insistence on maintaining
existing working arrangements. It was important to St. Marys workers, which the appellant sought to hire,
that their employment by the appellant give rise to a continued accrual of pensionable service. The
appellant confirmed the basis upon which it hired St. Marys employees in correspondence with the
Pension Commission of Ontario. The information provided to the Commission was consistent with the
terms of employment set out above.,
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The appellant also advised the Pension _Commi_ssioﬁ\.of Ontanio that it would not act as administrator of
the union and non- union pension plans. In that letter the appellant stated that it looked to the Pension
Commussion of Ontario to appoint an administrator of both the union and non-union plans.

The respondent Price Waterhouse was appointed administrator of the union and non-union pension plans
on July 15, 1993, under s. 71{1) of the PBA. On August 12, 1993 it advised the appellant of its position
that, by hiring St. Marys employees and by continuing the pension plans, the appellant had become an
Pemployer" under the PBA, and was therefore liable for special payments required to be paid as a
consequence of unfunded labilities existing in both pension plans, The existence of unfunded labilities in
both union and non-union pension plans is not in issue, nor is the quantum of the plans' unfunded
liabilities.

ANALYSIS
1. The Statutory Scheme

Workers are not, as of right, entitled to a pension plan and employers are under no statutory obligation to
provide one. However, if there is a pension plan, the employer's promise to pay pension benefits under the
plan is a promise which is subject to the carefully calibrated regulatory scheme set out in the PBA and its
regulations. The PBA sets out minimum standards which must be met. We have set out in Appendix "A"
those sections of the PBA which we consider to be relevant, Where desirable, for the purposes of clarity,
we will set out specific sections that are referred to in these reasons.

The PBA applies to all pensions in Ontario (s. 3). The standards set out in the PBA are minimum
standards (s. 5). Thus, a pension plan may provide benefits that are more generous than those required by
the PBA; however, it may not provide lesser benefits. All pension plans must be registered (5. 6). A
pension plan is not eligible for registration unless it provides for funding sufficient to provide the benefits
under the pension plan, in accordance with the PBA and its regulations (5. 35(11). Every pension plan
must set out the obligation of the employer to pay current service costs, going concern unfunded actuaria)
liabilities and solvency deficiencies (s. 4(1), R.R.O. 1990, Reg. 909). The PBA sets out who is eligible 10
be & pension plan administrator (s. 8) and imposes an obligation on the plan administrator to register the
plan within 60 days of the date on which the plan is established (ss. 9, 13 and 14). A plan administrator is
required to administer the plan in accordance with the PBA and regulations (s. 19}, The information
required in pension plan documentation is set out in detail in the PBA (s. 10). The Superintendent of
Pensions may refuse to register, or may revoke the registration, of a pension plan which does not comply
with the PBA and regulations (s. 18).

An employer required to make contributions under a pension plan must make those contributions 1o the
pension fund in the prescribed manner and in accordance with the prescribed requirements for funding (s.
55(2)(a)). An employer required to make coniributions under a pension plan must pay to the pension fund
amounts not less than the pension contributions received from the employees, the plan's current service
costs (or normal costs) and special payments required to be paid on account of any going concern
actuarial unfunded liabilities in the plan. These special payments must be paid in equal monthly
mstalments over a 1 5-year period (Reg. 909, ss. 4(2) and 5(1)).

2. The Continuation of the Pension Plans

In April 1993, with the approval of the inspectors of St. Marys bankrupt estate, the creditors of St. Marys
made a pivotal decision that led to an employment arrangement which provides the factual underpinning
for the motions judge's conclusion that the appellant was the employer of the members of St. Marys union
and non-union pension plans. As noted, a decision was made fo continue St. Marys business operation,
The appellant was to operate the business. To-do $o.it needed workers. It therefore negotiated employment
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arrangements with both union and non-union employees. As far as the workers were concerned it was
business as usual; they were to receive the same wage and benefit arrangements as before the bankruptey.

As aresult of its deal with the workers, the appellant agreed to pay employee pension contributions and
current service costs to the pension plans. It honoured those obligations, that is it deducted employee
pension contributions, remitted those contributions to the trustee and paid the required current service
costs. In proceeding as it did, the appellant continued the pension plans and in our view adopted them.

3. Was the Appellant an "Employer” Under the PBA

"Employer” is defined in s. 1 of the PRA, as follows:
"employer”, in relation to a member or a former member of a pension plan. means the person or persons
from whom or the organization from which the member or former member receives or received
remuneration to which the pension plan is related, and "employed"” and "employment” have a
corresponding meaning;

The obligations of an employer required to make contributions under a pension plan (including special

payment obligations) are established by the combined effect of s. 55{2) of the PBA and ss. 4(2) and 5(1)

(b) of Reg. 909. Those sections provide:

33(2) An employer required to make contributions under a pension plan, or a person required to make
contributions under a pension plan on behalf of an employer, shall make the contributions in the
prescribed manner and in accordance with the prescribed requirements for funding,

(a) to the pension fund; or

(b) if pension benefiis under the pension plan are paid by an insurance company, to the insurance
company that is the administrator of the pension plan.

4(2) An employer required to make contributions under a plan or a person required to make contributions
under a plan on behalf of an employer shall make payments to the pension fund or to the insurance
company, as applicable, of amounts that are not less than the sum of,

(a) all contributions received from employees, including money withheld by payroil deduction or
otherwise from an employee, as the employee's contribution to the pension plan;

(b) all contributions required to pay the normal cost:
(c) all special payments determined in accordance with section 5: and
(d) all special payments determined in accordance with sections 31, 32 and 35.

5{1) Except as otherwise provided in this section and in sections 4, 5.1 and 7, the special payments
required to be made after the initial valuation date under clause 4(2)(c) shall be not less than the sum of,
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(b) with respect to any going concern unfimded liability not covered by clause (a), the special
payments required to liquidate the liability, with interest at the going concern valuation interest rate,
by equal monthly instalments over a period of fifteen years beginning on the valuation date of the
report in which the going concern unfunded liability was determined:

The appellant contends that it is not an "employer” for PBA purposes. With respect to the appellant's PBA
status as an "employer" as defined in 5. 1 of the PBA, the appellant's argument focuses on the meaning to
be given to the word "remuneration" as it appears in the PBA definition of "employer”. Since there is no
definition of the term "remuneration” in the PBA, the appellant submits that the applicable definition must
be extracted from the language of the two plans which define "earnings"” but not "remuneration”.

The appellant submits that the PBA definition of "employer" does not include every person who engages
workers. As the appellant’s factun puts it, "employer" is restricted to persons "who pay remuneration to
which the pension plan is related”. The appellant notes that the plans define "earnings" as "salary, wages,
payments under incentive plans and other remuneration for services, as determined by the Company in
accordance with its normal practices from time to time". The appellant's position is that what it paid to the
workers was "earnings" as defined in the pension plans.

The appellant completes the “remuneration” circle by arguing that what the employees received, although
wages (that is eamnings as referred to in the plans) in the generic sense, was not "determined by the
Company". The basis of this argument is that the appellant is not the "Company” as defined in the two
pension plans. In those plans, "Company" is defined in this way:

"Company" means St. Marys Paper Inc. or any successor thereof and any of its subsidiary [sic] associated
or affiliated companies which shall adopt this Plan . . .

The appellant submits that it is not St. Marys, a successor company or a subsidiary, and that it is,
therefore, not the "Company”, as defined in the plans. Accordingly, the appellant says what it paid the
workers was not earnings as defined in the pension plans, and that what the workers received was not paid
by the "Company"”, as defined in the pension plans. Therefore, the appellant submits that since the
workers did not receive "earnings” from the appellant, what the workers did receive was not
“remuneration” as referred to in the PBA definition of "employer”. According to the appellant there is,
therefore, in this case, no "remuneration to which the plans relate”. In result, the appellant submits that it
is not an "employer” for PBA purposes and that Farley J. was wrong in reaching the conclusion he did on
the “employer" issue.

The appellant contends that it must be both an "employer" within the meaning of the PBA, and an
employer "required to make contributions under a pension plan” under s. 55(2) of the Act, before it is
required to pay the special payments on account of the plan's unfunded liabilities which are sought here.
Its position is that it is neither an employer, nor an employer "required to make contributions under a
pension plan”. Thus by the combined operation of the definition of employer contained in s. | and the
contribution requirements refesred to in s. 55(2) of the PBA, the appellant submits that it is not liable for
the special payments in issue here.

The appellant submits that even if it is an "employer” under s. 1, it is only obliged 1o make the special
payments sought if, under s. 55(2) it is, as the appellant's factum states, “bound to do so by the terms of
the Plans”. The appellant argues that the plans do not explicitly bind it. This is a continuation of its
argument that it is not St. Marys (the "Company"} with the result that even if it is an employer for PBA
purposes, it is not, under s. 55(2), an employer required to make contributions under a pension plan.

It 1s essential to the appellant's position that the inquiry move from the PBA to the two pension plans.
That is to say, the appellant seeks to define "remuneration" in the PBA definition of "employer” by resort
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to the pension plans' definitions of "earnings”. It is only on the basis of the pension plans' definitions of
"earnings” and "Company" that the appellant is able to submit that what it paid to the workers was not
remuneration to which the pension plans are related. The appellants, using the pension plans' definition of
"earnings" as a proxy for the PBA reference to "remuneration” in the definition of "employer”, and also
using the pension plans' definition of "Company", puts it this way in its factum:

The monies paid by the Trustee [the appellant] are not salary, wages . . . or any other remuneration for

services determined by the "Company" in accordance with the "Company's" normal practices,

In our opinion, this approach in inconsistent with the basic philosophy and purpose of the PBA. It would
allow a pension plan's provisions to control status (the “employer” issue). In ihe result. it would be the
definitional elements of the plan. not, as we think was intended, the PBA, which would determine the
status of the person from whom the workers received their wages. Consequent upon that determination,
the plan would determine whether the payor had the PBA obligations of an "employer”.

The interpretation urged upon us by the appellant would seriously erode the protection afforded to
members and former members of the pension plans provided by the PBA, which is manifestly intended to
impose a degree of control over the terms and operation of pension plans.

Farley J. in this case and Henry J. in Salvation Army, Canada East v. Ontario (Attorney General) (1992),
1992 CanL.Il 8622 (ON SC), 40 C.C.E.L. 130, 92 D.T.C. 238 (Ont. Gen. Div.), resorted to a dictionary
definition of "remuneration” as that word appears in the PBA definition of "employer”. We agree with that
approach. To look to the plan to determine the status of the person from whom the workers received their
wages Is inconsistent with the scheme of the Act. Although Henry I. in Salvation Army did not deal
explicitly with the issue, he concluded that a payment of remuneration which the Salvation Army
characterized as gratuitous was, none the less, "remuneration” {in the context of the definition of
“employer"). That decision can be more easily understood once one accepts the thesis that the payor's
characterization of what is received by employees cannot defeat the objective meaning of the language
used in the PBA, that is whether what was received was remuneration to which the pension plan is related.

Thus, it seems to us that the inquiry must be first, whether the members (or former meimbers) of the plans
received renneration, as they clearly did here, and second, whether the remuneration was remuneration
to which the pension plan was related.

What the pension plan members received was "remuneration” if that word is given its ordinary meaning.
As we have stated, one of the goals of the plan members in their negonations with the appellant was to
achieve an employment deal under which the accrual of pensionable service would continue. The
appellant was agreeable to that. However, the appellant essentially wanted to put in place a pension plan
which did not conform with the PBA, in that the employer would not be responsible for unfunded pension
liabilities. The employment arrangement achieved that purpose. The appellant withheld an agreed part of
the employees’ remuneration and remitted what was withheld to the trustee of the plans. In addition, as
noted, the appellant paid the current service costs of the plans. The employees' retirement benefits were
affected by their time of service. earnings and pension contributions while they were employed by the
appellant. Further, the record reveals that some employees became eligible to retire, and did retire, with
pension benefits after they were hired by the appellant. Their pensions, and all employee pensions, were
affected by the pension arrangement made by the appellant and the plan members. In our view, the
remuneration received by the employees was remuneration to which the relevant pension plan was related.

4. What are the Appellant's Obligations as Employer

The PBA and regulations impose an obligation on an "employer” to ensure that a pension plan is
adequately funded, both on an ongoing basis and on a wind-up of the plan. This obligation exists quite
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apart from the particular funding requirements set out in the pension plan itself. This obligation is central
to the regulatory scheme established by the PBA. The Act requires that its minimum fundi ng standards be
met. It does not allow for special deals which dilute or might eliminate these minimum funding
requirements. Thus, the fact that the workers may be taken to have agreed that the appellant would not be
responsible for the plans' unfunded Habilities is no assistance to the appellant. Moreover. as the
respondent union submits, these are interests which were not represented when the appellant and the
union and non-union workers made their employment deal. The unrepresented interests inclade retirees,
survivors of retirees and deferred vested plan members who are entitled to pension benefits but who are
no longer employed.

In our opinion, the appellant was an "employer” which was obligated by its agreement with the
employees, and was therefore required by statute to make contributions under the two pension plans.
Section 4(1) of Reg. 909 makes no distinction among payments which must be made by an employer
required to make payments under a pension plan, The employer must remit to the plans' trustee all of the
contributions it receives from employees, pay current service costs and pay all required special payments.
The employer's obligations include the obligation to make special payments attributable to the unfunded
liabilities of the plan. An employer cannot choose which of its funding obligations in respect of an
apinion pension plan it will honour. 1f it could, the basic protection provided to members and former
members of pension plans by the PBA would be substantially diminished in their value.

Although it undoubtedly did not intend to do 0, in our view, the appellant dealt with St. Marys workers in
such a way as to make itself liable for special paymeits.in respect of the tiwo pension plans' unfunded
Tlabilities.

5. The Constitutional {ssue

The appellant filed a notice of constitutional question for the first time on appeal. The Attorney General of
Canada did not intervene in response to it, but the Attorney General of Ontario did. The Attorney General
supports the preliminary position of the respondent that the constitutional question should not be

permitted to be raised for the first time on the appeal. There is nothing to sugpest that the appellant failed
to raise this issue before Farley J. in the hope of gaining an advantage in the event of an appeal. As we
find that we can dispose of the constitutional argument without the need for the additional facts that the
Attorney General submits may have a bearing on the issue, we do not give effect to that preliminary
objection.

The appellant submits that the interpretation given by Farley J. to the word "employer” ins. t of the PBA
was not open 16 him in light of the conflict that such an interpretation produces between the PBA, a
provincial statute, and the BIA, a federal and therefore paramount statute. More specifically, it 1s argued
that if the appellant is an employer within the meaning of s, ] of the PBA, the special payments that the
appellant will be required to make on account of the unfunded liabilities under the two pension plans will
become an expense of the appellant as trustee and, as such, will attract the priority provided for in =,
136(1)(b){(1) of the BIA. The appellant argues that this has the effect of elevating a claim provable in the
bankruptcy to the priority reserved for the expenses of the trustee, and that a provincial statute cannot be
interpreted so as to alter the priorities established in the federal BIA. This argument rests on the
presumption of constitutionality which requires that, if two interpretations of a provincial statute are open,
the statute be construed in a manner that avoids invalidation under the doctrine of paramountcy; se¢
Deloitte Haskins & Sells Ltd. v. Workers' Compensation Board, 1985 CanLIJ 82 (SCC), [1985] 1 S.CR.
785 atp. 806, 19 D.L.R. {4th) 377, per Wilson J.

We have heard a variety of arguments, many of which do not fall to be decided in this appeal, on the issue
of whether the special payments required to be made by the appellant, if it becomes an employer within
the meaning of the PBA, would alter the priorities provided for in the BIA. For example, Mr. Scott, for the
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employees and the Union, submits that the special payments do not constitute provable claims of the
employees in the bankruptcy, as St. Marys special payments were not in arrears as of the date of the
bankruptcy. On that basis, Mr. Scott advanced the argument that if the special payments made by the
appellant are recoverable under s. 136 of the BIA, there is no reranking of the employees’ clain1 under the
superior priority of the appellant, as trustee, for its fees and expenses, since the employees had no claim to
start with.

Mr. Stewart, counsel for the Attorney General, contends that Farley J.'s interpretation of the word
employer in the PBA is not offensive to the priority scheme in s. |36 of the BIA if the special payments
for unfunded liabilities are secured claims of the administrator of the plans, pursuant to s. 57 of the PBA,
and that such a question cannot be determined on the evidentiary record in this case.

All responding counsel support the position taken by Mr. Staley, for Price Waterhouse, that even if the
special payments obligations of St. Marys are claims provable in the bankruptey, to rank rateably under s.
141 of the BIA, and even if the appellant's special payments required by the plans' unfunded liabilities
could be claimed as an expense of the trustee under s. 136(1)(b)(i) of the BLA, there is still no
constitutional impediment to the appellant being an employer under the PBA. This is because the liability
of the appellant is a separate obligation of the trustee, independent and possibly different in scope from
the obligations of the bankrupt. The respondents submit that the trustee's obligation to make the special
payments in issue arises as a result of the acts of the trustee and not as a result of the compulsion of a
provincial statute.

The doctiine of paramountcy has no application unless there is an otherwise unavoidable conflict between
the federal and the provincial statute. It should not be invoked to curtail the valid exercise of provincial
powers as a prophylactic measure against situations in which the two statutes may come into play. We
must therefore examine whether there is any conflict, operational or otherwise, between the PBA and the
BIA, such as to require an interpretation of the word "employer" in the PBA that is different from the
interpretation suggested by commonly accepted canons of construction.

The appellant cannot point to any direct, express, or apparent conflict between sections of the two Acts. as
was the case, for instance in Deloitte Haskins & Sells, supra. Moreover, the appellant's argument is not
based on the existence or effect of's. 57 of the PBA which deems the employees' contributions withheld
by the employer, and the employer's own contributions to the plan, to be held in trust, and which creates a
charge on the assets of the employer. On the record before us, it could not be determined whether this
provision could be invoked in any event. Furthermore, if a charge existed in favour of the administrator of
the plan, and was a validly created charge, it would put the administrator in the position of a secured
creditor. This is not what the appellant alleges creates an impermissible provincial alteration of the BIA
priorities. The appellant's argument is simply that the special payments that the appellant would be
required to make if it became the employer under the PBA are claims provable in the bankruptey which
would be elevated, by operation of the provincial statute, to the priority afforded to fees and expenses of a
trustee ins. 136(1)(b)(i) of the BIA. Hence, it is argued that if the provincial legislation can have the
effect of affecting the federal ranking of preferred creditors, it is in operational conflict with the BIA.

For the purpose of addressing the appellant's contention, it can be assumed that the employees would have
a claim provable in the bankruptey referrable to the unfunded liabilities under the plans. The appellant
does not contend that the employees' claim is, as such, ranked as a preferred claim under s. 136 of the
BIA. Within the appellant's argument, the employees' claim, assuming that it exists, is an unsecured claim
which does not enjoy any priority under s. 136, and which therefore ranks rateably under s. 141 of the
BIA. Assuming that the liability of the appellant as an employer would entitle the appellant to recover any
amount paid under the priority afforded by the BIA to expenses and fees of the trustee, can it be said that
the provincial statute generates an operational conflict with the BIA?
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In our opinion, it cannot be contended that the province, by enacting a definition of employer in the PBA
that is capable of including a trustee in bankruptcy, was attempting to establish a priority to the claim for
unfunded pension liabilities so as to elevate its ranking in the case of bankruptcy. Nor do we think that the
PBA has that effect. The PBA does not require a trustee in bankruptcy to become the employer of the
bankrupt's employees. Nor, obviously, does the PBA require a trustee to discharge the obligations of the
bankrupt to make the special payments for unfunded liabilities. The appellant, as trustee, was empowered
to enter into a contract with the employees and to agree to make some contributions to the pension plans,
by virtue of its general powers under the BIA, and particularly by virtue of its power to carry on the
bustness of the bankrupt under s. 30( )(c) of the BIA. The appellant agreed 1o continue the two pension
plans as part of the deal it made with the employees. The consequences that flow under provincial law
from the course of action taken by the appellant are not invalid or inoperative mere] y because they are
attached to the acts of a trustee in bankruptcy. If the appellant can recover the payments required to be
made under the PBA as an expense of the trustee, this would be by operation of the federal statute, and
not by direction of the PBA.

Moreover, we agree with the respondent's contention that the liability imposed upon the appellant as
employer under the PBA is a separate liability of the appellant rather than a duplication of the obligation
of St. Marys, and therefore does not operate {o alter the ranking of St. Marys obligation under the BIA.

The PBA contemplates that there can be several different employers during the existence of a pension
plan, Each employer incurs the obligation to make the special payments that s. 5 of Reg. 909 requires be
paid. If the Superintendent orders the winding-up of the plan, which may be done in the case of
bankruptey but is not automatic, pursuant to . 69 of the PBA, the Superintendent fixes the effective date
of the winding-up (s. 69(2)). The obligations of the employer in the case of a winding-up of the plan are
set out tn 5. 75 of the PRA.

We find it unnecessary in this case to address the issue raised by Mr. Scott to the effect that the appellant
1$ a successor employer within the meaning of that term in the PBA. It is clear that the plan was not
automatically terminated by the bankruptey and that a subsqq;tent,emgigye;r, whether a successor
employer or not, may incur the special payment obligations imposed on an employer by the PBA, for
example, if there are unfunded liabilities in the plan. The actions of the appellant have led to the appellant
becoming an "employer" and thereby incurring special payment obligations separate from those of the
bankrupt previous employer. There is therefore no impediment under the PBA to treating the appellant's
obligations as separate and distinct from that of the bankrupt. Such a conclusion is indeed consistent with
the wording and intent of the PBA.

Nor do we see any impediment {o that conclusion in the BIA. Section 31(4) of the BIA deems all debts
incurred in carrying on the business of a bankrup 0 be incurred by the estaté of the bankrupt. This

presumption is not irrefutable, rior is it incompatible with the pérsonal liability of the trustee, in

appropriate circumstances. In a section entitled "Trustee Protecting Himself Against Liability for Debts

and Liabilities Incurred in Cariying on the:Businéss of the Bankrupt", Houlden and Morawetz state, in
Bankruptcy and Insolvency Law of Canada, 3¢d ed., vol. I (Toronio: Carswell, 1992) at pp. 103-04-

Notwithstanding s. 31(4), there are still sithations Whéré a trustee may be personally liable for obligations

incurred in carrying on the debior's business,
secured creditor in realizing its security and in doing so on the busir
no protection 1o the trustee. In these circumistanees; the triistee is personally liable to account to the

Thus, if a trustee enters into a contract to act as agent for a

secured creditor for the proceeds of the realization and if he fails to do'so, Jjudgment will be given against

him personaltly for the amount owing: Re P.E. Lapieire Inc. Bank of Nova Scotia v. Gagnon (1970), 16
C.B.R.(N.S.)43 (Que. 8.C.). Again, if a supp] ier will not supply poods unless the trustee pledges his

personal credit and the trustee accepts the goods on that basis, the trustes will, notwithstanding s. 31(4),
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be personally liable to the supplier: Transalta Utilities Corp. v. Hudson (1982), 1982 CanLll 1201 (AB
QB), 44 CBR. (N.S.) 97, 22 Alta, LR. (2d) 139,40 AR. 134 (M.C.).

In Chifford Van & Storage Co. v.Clifford Van & Storage Co.

(Trustee of) (1989), 73 C.B.R. (N.S.) 129, 4R,PR. (2d) 292 (Ont. 8.C.), a trustee occupied the bankrupt's
premises for a period of seven weeks and during this period, continued to operate the business of the
bankrupt. When the trustee vacated the premises, he left them in such a state of disarray and uncleanliness
that it cost $3,000 to clean them up. The court held that the bankrupt estate and the trustee personally were
liable for the damages.

InJ.B. Ellis & Co. v. Deloitte Haskins & Sells Ltd.

(1989), 1989 Canl.1 2817 (BC $C), 76 C.B.R. (N.S.) 160, 39 B.C.L.R. (2d) 388. [1990] 1 W.W.R. 350
(5.C.), a customs agent, prior to bankruptcy, requested the refease from Canada Customs of certain goods
which had been purchased by the bankrupt. The goods were released after bankruptey by Canada Customs
and were received and sold by the trustee in bankruptey. The customs agent paid excise tax on the goods
after bankrupicy and claimed against the trustee personally for the amount of the tax. It was held that there
was no personal liability on the trustee that the customs agent only had a preferred claim in the
bankruptcy. The Ellis case should be contrasted with Re St. Louis Textiles Ltd.; M.N.R. v. Blais (1983),
48 C.B.R. (N.5.) 98, affirmed (sub nom. Blais v. Dept. of Nat. Revenue) 56 C.B.R.

(N.8.) 1, 1985 CanlLl] 38 (5CC), [1985] 1 S.C.R. 849, 20 D.L.R. (4th) 160, 85 D.T.C. 5285, 60 N.R. 12
(3.€.C.), where a trustee in bankruptey sold goods that were subject to sales tax. It was held in the St.
Louis case, that the trustee in bankruptcy was personally liable for the tax and could deduct the amount
paid as an expense of the administration of the bankrupt estate.

Section 14.06(2) of the BIA expressly exempts trustees from personal liability for environmental damage
occurring after their appointment unless the trustee has failed to exercise due diligence. There is no such
statutory exemption to shelter a trustee from liabilities arising out of taxation or employment statutes.

The deal made by the appellant with the unionized and non- unionized employees of St. Matys was a deal
made on behalf of and for the benefit of the secured creditors of St Marys, who were hoping to increase
their recovery if St. Marys could be sold ag 2. going concern. As has been noted, this was a business
decision implemented by the appellant. As for the fact that the appellant was apparently not aware of the
full scope of its obligations under the-PBA:and indeed attempted to contract out of the statutory™
obligation to make the special paymerits, this cannot, in our opinion, alter the legal consequences of

appeliant's chosen gouris@g'f.ac;iqn_;Ihe:,_ti;;;,{j;:ﬂéntwas"éﬁiiﬂ’ed to refuse to undértake such obligations

without proper indemnification by the secuted creditors (s. 32 BIA),

It is clear that the appellant had to engage its personal lability, presumably with the benefit of an
appropriate indemnity, when it undertook this obligation since it was an obligation that the estate was in
00 position (o satisfy.

As a result, the liability of the appellant as an employer under the PBA is distinct from St. Marys'
obligations as a bankrupt employer. The possibility that the appellant may have a claim against the
bankrupt's estate for the expense that it will incur as an employer does not elevate or in any other way
alter the provable claim that the employees have in the bankruptey. There is therefore no operationat
conflict between the provincial and the federal statutes, and thus no need to vary the interpretation of the
word "employer” in the PBA so0 as to exclude a trustee in bankruptey that would otherwise fall squarely
within that definition.

Disposition

For these reasons, we would dismiss the appeal with costs,
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TABELLA I.A. (dissenting): -- | have had the benefit of reading the reasons of Arbour and Osborne J1.A.
but have a different view about whether the trustee 1s an "employer” within the meamng of the Pension
Benefits Act, R.S.0. 1990, ¢. P8 (P.B.AL).

There 1s no requirement 1n Ontario that an employer establish a pension plan. Its willingnessto dosoisa
maitter of contract between it and its employees. Once established, however, there is no doubt that
compliance with the provisions of PBA is mandatory. There is also no doubt that a trustee in bankruptcy
can, in extremely rare circumstances, become an employer and can, as such, become bound by statutory
requirements. In the circumstances of this case, however, ! am not persuaded that the trustee has stepped
out of its traditional role and into the shoes of the employer.

The trustee was under no obligation to carry on the business of the paper mill. Its decision to do so was to
the benefit of the 457 employees whose employment ceased with the bankruptcy. One of the terms of
employment requested by the unionized and non-unionized employees was that the trustee pay current
service costs awing under the pension plan. The trustee agreed, but disclaimed any responsibility for any
other obligations under the plans. including the unfunded liability which it advised the employees was a
claim in the bankruptcy. Every former employee hired by the trustee received a letter confirming the
arrangement as part of the terms of employment, It is undisputed that the trustee would not have agreed to
pay the current service costs under the plans if this had resulted in the trustee becoming liable for the
unfunded pension fund liability.

In my view, no liability is imposed by the PBA on any employer unless that employer has agreed to
provide a pension plan. A successor employer can undoubtedly explicitly agree to continue to be bound
by a previous owner's plan. Once it 50 agrees, it is required to make all payments stipulated under the plan
and to comply with all relevant legislative requirements. But I do not agree that the payment of current
setvice costs and related actions by the trustee in the unusual circumstances such as existed in this case
triggers all other PBA employer duties.

The trustee is not a successor employer: Re Rizeo and Rizzo Shoes Ltd. (1991), 1991 CanLli 7316 (ON
5C), 6 O.R. (3d) 441, 11 C.B.R. (3d) 246 (Gen. Div.}. It has not been so found by the Ontario Labour
Relations Board, which has exclusive jurisdiction to make such a declaration in a unionized workplace
(Great Atlantic & Pacific Co. of Canada v. Vance, a judgment of the Ontario Court (General Division)
Divisional Court, released January 24, 1994 [now reported at 1994 CanLil 10530 (ON SC), 16 O.R. (3d)
316, 111 D.L.R. (4th) 328]); it has not purchased the assets of the former employer; and most decidedly
did not agree to become contractually bound by the terms of the pension plans. On the contrary, its legal
position as a trustee temporarily arranging to keep the business viable until a new employer could be
found, and as one agreeing to restrict its obligations to current service cost contributions, was made clear
to all employees when the trustee agreed to continue the business of the bankrupt company.

Section 35(2) of the PBA states that contributions should be made by an employer "in the prescribed
manner and in accordance with the prescribed agreement for funding”. But only "an employer required to
make contributions under a pension plan” is caught by this duty. The trustee is not required to make
contributions. It is not, therefore, an employer under the PBA liable for the special payments or any
unfunded liability. Similarly, its payments of the current service costs would not entitle it to apply for any
surplus in the plans. Its behaviour has not atiracted either any benefits or burdens under the plans.

Any other interpretation unduly interferes with the fiduciary nature of the trustee's role. Except in clearly
defined circumstances, the duties it assumes in discharging responsibilities to creditors, including
employees, do not make it personally liable for liabilities of the bankrupt that arose prior to the
bankruptey. This is clear from 5. 31(4) of the Bankruptey and Insolvency Act. R8.C. 1985, ¢. B-3, which
provides that all debts incurred and credit received in carrying on the business of a bankrupt are deemed
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to be incurred and received by the estate. Making the trustee responsible for the plan's unfunded lability
makes the trustee liable for previously incurred liabilities.

The trustee 1s a creature of statute whose mandate is to liquidate the assets of the bankrupt so that they can
be distributed to those who are entitled to them. It holds any property of the bankrupt in trust for those
entitled to a share of it.

In fulfilling this mandate, the trustee may carry on the business for a limited time. It is obviously not at
liberty to do so without regard to operative employment laws that seek to protect workers from
exploitation, but that is far from the situation here,

Contracts of employment with employees, including collective agreements, terminate with a bankruptey.
The trustee decided to try to save the business and, in so doing, the jobs of almost 300 workers. It had no
abligation whatever to continue the pension plans and could easily have wound them up. Instead, the
employees asked that current services cost contributions be paid so that a new purchaser would have the
option of continuing the plans and assuming employer obligations under them. The trustee acceded to the
request in the interests exclusively of the employees.

This concession unravelled a chain of unanticipated events that resulted ultimately and ironically in a
claim by those same employees for a result neither they nor the trustee had intended or expected.

Their assertion, if accepted, acts as a determinative barrier to the assumption by a trustee of any pension
plan coatinuity where a bankrupt business is operated and sold as a "going concern”. This invites the
automatic termination of pension plans upon bankruptcy by trustees unwilling to risk extraordinary tong-
tenm habilities for the short-term accommaodation of employees.

The PBA is legislation designed to protect employees’ pension plans from arbitrary erosion and should be
terpreted accordingly. I would prefer to interpret the PBA in a way which both respects the unique role
of the trustee in circumstances such as these, and encourages conduct which inures to the benefit of
employees covered by pension plans. A more technical reading of the PBA, rendering the trustee an
inadvertent employer under the Act by its current service cost payments, discourages both.

[ agree with Farley J.'s comments when he states in his reasons [(1993), 1993 CanLiT 3431 (ON 5C), 15
O.R. (3d) 359 at p. 364, 107 D.L.R. (4th} 715 (Gen. Div))]:

... it would seem to be in everyone's best interests to allow a trustee in bankruptey the flexibility of
seeing if an undertaking could be sold on a going concern basis while maintaining current payments but
not exposing the trustee to lability for past unfunded liabilities.
I do not, however, share his view that the PBA precludes this option. In my opinion, the trustee is not an
"employer required to make contributions under a pension plan” as contemplated by s. 53(2}, and
accordingly 1s not liable for any of the unfunded liabilities.

I would allow the appeal with costs, set aside the order of Farley J., and declare that the nustee is not
liable as an employer for any special payments for unfunded liabilities under the plans.

Appeal dismissed.

hitps:/fwww. canlii.argien/on/onca/doc/ 1994/1894canlii1232/1894 cantii1 232, htmi?autocomplete Str= %20{1984)% 20 %2019%200R% 20(3d)%20163.., 14/15



1170972017 Canlll - 1894 Canii 1232 [ON CA)

e i f Sdcieti f
By LE&XUM for the law societies members of the (S0 Federation of Law Societfes o
=" Canada

hitps/Avwwv.canlil. arglenfonioncaldos/ 1994/ 1994eanli1232/1 994cantiit232.htmt?autoconipleteSir= % 20{1994) %20 %201 SU%IDOR%ZO(IAN20183... 15415



Tab 2



231640 Ontario ne., Re, 2007 ONGA 810, 2007 CarswellOnt 7595.
2007 ONGA 810, 2007 CdrswellOrit 7595, [200710.J. Ng, 4561, 18 P.P.8.A.C, (3d) 57...

Most Negative Treatments Distinguished

Most Recent Distinguished: Windsor Machine & Stamping Ltd., Re | 2009 CarswellOnt
4471, 55 CBR. (5thy 241, [2009] O.J. No, 3195, 179 A.CW.S. (3d) 611 | {Ont, S,C.J.
[Comitnercial List], Jul 27, 2009)

_ 20070NCAB10
Ontario Court of Appeal
1231640 Ontario Ing., Re

2007 CarswellOnt 7595, 2007 ONCA 810, [2007]0.,J. Ne. 4561, 13 P.P.S.A.C, (3d) 57,
163 A.C.W.S. (3d) 474, 289 D.L.R. (4ih) 684, 37 C.B.R. (5th) 185

IN THE MATTER OF THE BANKRUPTCY OF 1231640
ONTARIO INC. (formerly known as The State Group Limited)
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARTO

3ANK OF CANADA, in its capacity as-administrative agent for certain

lenders (Appe]lant) and PRICEWATERHOUSECOOPERS LLP, TRUSTEE OF THE,

ESTATE OF 1231640 ONTARIO INC., A BANKRUPT and ST. PAUL GUARANTEE
INSURANCE COMPANY (Respondents)

K.M. Weiler, K, Feldman, H.S. LaForme JJ.A,

Heard: May 10, 2007
Judgment; November 26, 2007
Docket: CA C45883

Proceedings: affirming 7231640 Ontario Inc., Re (2006), 23 C.B.R. (5th) 92, 2006 CarswellOnt
4406 (Ont. S.C.J.)

Counsel: Peter H. Griffin, Matthew Sammon for Appellant, Royal Bank of Canada in its
capagity as Administrative Agent for Certain Lenders

John D. Marshall for Respondent, St. Paul Guarantee Insurance Company

Alex MacFarlane for Respondent, PricewatethouseCoopers Inc., in its capacity as Trustee in
Bankruptey of 1231640 Ontario Inc. (formerly known as The State Group Limited)

Subject: Insolvency; Corporate and Commercial.

WerstlanMoxt: catirapid  Gopyright ® Thomson Rmnegﬁ Ganada, Limiled or iis foetsors: {exeisding individual cour dosumenis), All dghls reseved, g



1231640 Oniario Inc,, Re, 2007 ONGA 810, 2007 CarswellOnt 7595.
2007 ©NCA 810, 2007 CarswellOnt 7595, [2007] C.J. No, 4561, 13 P.P.8.AC, (3d) 57...

Related Abridgment Classifications

Bankruptcy and ifisolvensy

X Priorities of claims
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Headnote

Bankruptcy and inselvency --- Priorities of claims — Secured ¢laims — Loss of secured status
— Effect of P.P.S.A

‘When bank sought appointiment of initerim receiver of debtor company, it h¢ld perfected security
interest over assets of debtor — During receivership, bank allowed its registration under
Personal Property Security Act ("PPSA™) to lapse — Bank did not re-perfect its security interest
before interim receiver assigned debtor into bankruptey, following which significant tax refund
came into debtor’s estate — Bank asserted priority under ss. 20(1)(b) and 20(2)(b) of PPSA over
tax refund and some undistributed funds on basis that bank’s security interest. was peifected oii
date when receiver was appointed — Trustee in bankruptey argued that relevant date for
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determining -priority was date of assignment into bankruptcy and on that date, bank’s security
‘terest was unpelfected as agamst trustee atid ranked -as unsecured creditor — Trustee sought
direction of eourt on priority issue — Motion Judge dismissed bank’s claim, on basis that s. 47
Bankruptey and Insolvency Act ("BIA™) receiver was not person who represents creditors of
debtor nnder s. 20(1)(b) of PPSA — Motion judge found that appoifitment order did not exempt
bank from complymg with PPSA by filing financing change statemient within 30 days of
learning that debtor’s name was sold, nor did stay provisions of order prevent bank from secking
to lift stay in order fo file financing change statement — Bank appealed — Appeal dismissed —
Bank’s failure to comply with s. 48(3) caused its security interest to become unperfected and to
be iseffective aga:in‘st‘ trustee in bankruptey under ss. 20(1)(b) and 20(2)(b) — Motion judge 'was
correct that receiver was not representative of creditors within meaning of ss. 20(1)(b) and
20(2)(b) — Bank’s secunty inferest became umperfected as result of s. 48(3) of PPSA and
because it did not re-perfect its security interest before assignment of debtor into bankruptey —
Bank’s security interest was perfected on date of appointment of trustée and its security interest
‘was therefore ineffective against tfustee — Batk lost its priority over othet creditor that also lost
it secured standmg and both creditors were unperfected on date -of appointment of frustee and
both their security interests were ineffective against mrustee.

Personal property security -— Perfection of security inferest — Registration — Maintaining
perfection — Changes and amendments — Change of debtor name

When ba.nk sought appomi:ment ef mtenmmceweL of debtor company, it held perfected security
bank allowed its registration under
Personal ProPerty Secunty Act (’ PPSA™) to lapse — Bank did not re-perfect its security interest
before interim receiver assigned debtor ity bankruptey, following which significant tax refund
came into debtor’s estate — Bank asserted priority ander ss. 20(1)(b) and 20(2)(b) of PPSA over
tax refund and some undistributed funds on ‘basis that bank’s securify interest was perfected on
dafe ‘when reeeiver was appointed — Trustee in bankruptcy argued that relevant date for
- determining priority was date of assignment into bankruptey and on that date, bank’s security
interest was unpetfected as against trustee and ranked as unsecured eteditor — Trustee sought
divection of court on protity issue — Metion judge dismissed bank’s ¢laim on basis that s. 47
Bankruptcy and Insolvency Act ("BIA™) receiver was not person who: represents creditors of
debtor under s. 20(1)(b) of PPSA — Motion judge found that appointment order did not exempt
bank from complying with PPSA by filing financing change statement within 30 days of
Tearning that debtor’s. name was sold, nor did stay provisions of otrder prevent bank from seeking
to lift stay in order to file firancing change statement — Bank appealed — Appeal dismissed —
Bank’s failure to comply with s. 48(3) caused.its security interest to become unperfected and to
be ineffective against trustee in bankruptey under ss. 20(1)(b) and 20(2)(b) — Motion judge was
cortect that receiver was not representative of creditors within meaning of ss, 20(1)(b) and
20(2)(b) — Bank's security interest became uiiperfected as fesult of s. 48(3) of PPSA and
because it did not re-perfect its security interest before assignment of debtor into banlcruptcy —
Bank’s security inferest was perfected on date of appointment of trustee and 113 security mtel est
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'was therefore ineffective against trustee — Banle lost its priority over other creditor that also lost
its secured standing and both creditors were mlperfected on date of appointment of frustee and
both their security interests were ineffective against trustee.

Personal property security - Perfection of secunity inferest — Regisfration — Etrors in
completing financing statements — Wrong or incomplete name of debtor — Miscellansous

‘When bank sought appointment of inferim receiver of debtor company, it held perfected security
interest over assets of debtor — During receivership, bank allowed its 1eglstrat1011 under
Personal Property Seeunty Act ("PPSA™) to lapse — Bank did not re-perfect its security interest
before intetim receiver assigned debtor into bankruptey, following which sigtiificant tax refund
came into debtor’s estate — Bank asserted priority under ss. 20(1)(b) and 20(2)(b) of PPSA over
tax refund and some ondistributed funds on basis that bank’s security interest was petfected. on
date 'when receiver was appointed — Trustee in bankruptey argued that relevant date for
determining ‘priority was date of assighment into bankruptcy and on that date, bank’s security
interest was unperfected as against trusteée and ranked as pnsecured creditor — Trustee sought
direction of court on priotity issue — Motion Judge dismissed bank’s claim. on. basis that 8. 47
Bankruptey and Insolvency Act ("BIA™) receiver was not person wlho reptesents creditors of
debtor under s. 20(1)(b) of PPSA — Motion judge found that appointment order did not exempt
bank from complying with PPSA by filing 'ﬁnam:ing change: statement within 30 days of
learning that debtor’s name ‘was sold, nor did stay provisions of order prevent bank from seeking
to lift sfay in order to file financing change statement — Bank appealed — Appeal dismissed —
Banks failure to comply with s. 48(3) caused its security interest to become unpelfccted and to
be meffective: against trustee 1 1 bankruptcy under ss. 20(1)(b) and 20(2)(b) — Motion judge was
correct that Teceiver was fiot fepresentative of creditors withiit ineahing of ss, 20(1)(b) and
20(2)(b) — Bank’s secuwrity interest became unperfected as result of s. 48(3) of PPSA and
because it did not re-perfect its security interest before assignment of debtor into bankrupfcy —
Bank’s security inferest was perfected on date of 'lppomiment of trustee and its security interest
was therefore ineffective against trustee — Bank lost its priority over other creditor that also lost
its secured standing and both creditors wete unperfected on date of appoiritment of trustee and
both their security interests were ineffective against trustee.

The bank held a first registered general security interest over the personal property of the debtor
and sought to enforce its security by seeking the appointment of an interim receiver under s.

47(1) of the Battkruptoy and Insolvency Act (”BIA”) A coutt order appoititing P Ing. as interim
receiver was issued. Following its appointment, the interim-receiver sold the substantial assets-of
the debtor in three sales. In accordance with the vesting orders of the court, the inferim receiver
distributed the proceeds of the first two sales to the creditors according to their ‘respective
priorities at the time of the sales: As part of the first sale, the receiver sold the debtor®s namg
triggering s. 48(3) of the Personal Property Security Act ("PPSA™). Both the bank and a
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subsequent secured cireditor had knowledge of the sale of the debtor’s name and failed to
register a financing change statement. P Inc. subsequently assigned the debtor into: bankruptey
and P Inc. was appointed trustee in bankruptey of the debtor’s estate. Following the assignment,
the trustee i bankruptey teceived, a substantial income tax refund. The bank asserted a first
priority right to the income tax refund and some other funds hield by the trustee by filing a proof
of claim witlhi P Inc. as trastee in bankruptcy. I respornse, the trustee in bankruptéy brought &
miotion for the advice and direction of the court as to whether the bank’s security interest, which
was unperfected at the date of the bankruptcy, remained effective against it as trustee, The
motion judge held that the appointment order did not have the effect of precluding the bank from
maintaining the perfected status of its security interest following the appointment of the interim
receiver. The motion judge concluded that the bank’s security interest became unpetfected. The
motion judge found that a s. 47 BIA receiver was not a person who represents the credifors of
the debtor within the meaning of ss. 20(1)(b) and s. 20(20(b) of the PPSA. The motion judge
held that P Inc. only becamie a person who represents the creditors .of of the debtor -upon its
appointment as trustee in bankruptty. Because at that time the bank’s security interest ‘was
unperfected, it was and remained. ineffective against the tiustee from that date. The bank
appealed.

Held; The appeal was dismissed.

Pet Feldman J.A. (LaForme J.A. concurring): The bank’s failure to comply with s. 48(3) caused
its security interest to become unperfected and fo be ineffective against the trustee in bankmptcy
under ss, 20(1)(b). and 20(2)(b). The mofion judge was correct that a receiver is mot a,
representafive: of creditors within the meaning of ss. 20(1)(b) and 20(2)(b) and the term
“receiver” should not be read into the legislation, Unlike & trostge in bankruptey, 4 receiver does
1ot obtain. the debtor’s proprietary interest in the collateral and obtains ne priority rights under
ss. 20(1)(b) or 20(2)(b) in the collateral, or in respect of the collateral, and thus is not a priority
confest with any credifor on Dbehalf of unsecured creditors. The effect of ss. 20¢1){b) :and
2002)(b) is to determine ‘the ‘priorify rights of creditors at a particylar time, but not ‘to freeze -
priovities for all time. Neither these subsections nor the order appointing the interim receiver had
the effect of exempting the bank from the requirement of complying with s 48(3). Because it
also failed to re-register under s. 30(6) before the debtor’s assignment into bankruptey, the
bank’s. security interest was not effective against the trustes in bankruptey, Because the bank’s
security interest became unperfected as a result of the operation of s, 48(3), and because it did
not. re-perfect its security interest before the assignment of the debtor into bankruptcy, it was
perfected on the date of the appointment of the frustee and ifs security interest was therefore
ineffective against the trustee, The bank lost its priority over the other creditor that also lost its
secured standing and, they were both unperfected. on the date of the appointment of the trustee
andl both their security mterests were. therefore ineffective against the trustee.
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Per Weiler I.A. (dissenting): The motion Jlrdge was cotrect in holding that the appointment order
did not give the bank an ,unphcd exemiption from complymg with the requirement to file
financing change statement upon learning that the teceiver sold the debtor’s name. The bank
could have applied to the court to obtain the teceiver’s consent to lift the stay or to file the
requisite PPSA registration. The motion judge erved in coricluding that the interim receiver was
not a person who represents the creditors of'the debtor witliin the meaning of s. 20(1)(1)) T light
of the wording of and history of the section, the opinion of scholars, the existing jurisprudence,
and having regard to the section as a whole, to related provisions, and to the purpose of the
section, P Inc.”s appointment as a s. 47 BIA receiver made it a person who represents the
creditors of the debtor. The motion: judge was incoirect in concluding that the 5. 47 BIA receiver
was effectively a representative of the bank alone. The receiver owed.a fiduciary duty to all the
creditors and had wvast powers over the property of the debtor. The motion judge’s conclusion
that the rights referred o in s. 20(2) were proprietary ights akin to those exercised by the trustee
i bankruptcy igtiored the fact that the PPSA was fiot about fitle to property or rights .aga'inst‘ﬂie
debtor, but was about hotice to afid priotities between creditors. Pursuant to s, 20(2), the tithe for
determination of priorities was the date of the receiver’s appeintment, and on fliat date, the bank
had properly perfected its first security interest. The s, 47 BIA receivership did not end when the
trustee in bankruptey was appointed. Although the: bank was not exempt from its obligation to
file a finanging change stateient or 3 fresh firngncing statement wpon learning of the debtor’s
name change, its failure {0 do so did ot result in loss of its priority. The date for determining
the effectiveness in the bank’s security interests was when the court appointed the interim
receiver and this date for determining priorities. did not change with, the appointment of the
receiver as a trustee m bankruptey.
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C.A\) — referred to

RoyNat Inc. v. Ja-Sha Trucking & Leasing Ltd. (1991), 1991 CarswellMan 24, 8 C.B.R.
(3d) 19, [1991] 6 W.W .R. 764, (sub nom. RoyNar Inc. v. Ja-Sha Trucking & Leasing Lid
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No. 2)) 2 PPS.AC, (2d) 257, (sub nem. RoyNat Inc. v. Ja-Sha Trucking & Leasing
(Receivership) (No. 2} 77 Man. R. (2d) 257 (Man. Q.B.) — considered

RoyNat Ine. v. Ja-Sha Trucking & Leasing Lid. (1992); [1992] 6 W.W R. 97, 4 P.P.S.A.C.
2d) 31, 14 CB.R (3d) 1, (sub nom. Reynat Inc. v. Ja-Sha Trucking & Legsing Ltd.
{Receivership) (No. 2)) 81 Man. R. (2d) 247, {sub nom. Roynat Inc. v. Ja-Sha Trucking &
Leasing Ltd. {Receivership) (No. 2)) 30 W.A.C. 247, 1992 CarswellMan 23, 94 D.L.R.
(4th) 611 (Man. C.A.) — referred to

Toronto Dominion Bank v. Usarco Lid. (2001), 196 D.L.R. (4th) 448, 24 C.B.R. (4th) 303,
2001 CarswellOnt 525, 17 MP.L.R, (34}57, 142 O.A.C. 70 (Ont. C, A ) — referred to

TRG Sersices Inc., Re (2006), 2006 CarswellOnt 7024, 26 C.BR. (5th) 203, 11 P.2.S.A.C.
(3d) 139 (Ont. $.C.J.) — considered

Statutes considered by K.M. Weiler J.A. (Dissenting in Part);

Barkruptey and Insolvency Act, R.S.C. 1985, ¢. B-3
Generally — referred to

s, 46 — referred to
5. 47 — considered

47(2)(c) — considered

.47.1 [en. 1992, ¢. 27, s. 16{(1)] — referred to

2]

. 69(1) — referred to

. 69.3 [en. 1992, ¢. 27, 8. 36(1)] — referred to

Ris

. 70(1)—considered

o

s. 71 — considered

&, 244 — considered
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8. 244(1) — referred to

Companies’ Creditors Arvangement Act, R.8.C. 1985, ¢. C-36
Generally — referred to

Personal Property Security Act, R8.B.C. 1996, ¢. 359
Generally — referted to

s. 12(2) — referred to

8. 20(b)(i) — referted to

Personal Properiy Sectrily Actf, R.S.M. 1987, ¢. P35
8. 20(b) — reterred to

Personal Property Security Act, R.S.0, 1980; ¢. 375
8. 22(1)(a)(iii) — considered

3. 22(2) — considered

s. 22(3) — referred to

Personal Property Seciirity Act, R.8.0. 1990, ¢. P.10
Generally — referred to:

Pt. V —referred to

5. 1{1) “collateral” — referred to

s. 1{1) “debtor” (a)(il) — considered
5. I{2)— referred to

s. 11— referred to

§. 20— considered
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8. 20(1)(b) — considered.
s. 20(1)(c) —considered
5. 20(1)(d) — considered

s. 20(2) — considered

w

. 20(2)(b) — considered

. 20(3)~—referred to

=3

s. 30 — referred to.

¢, 30(1) — ¢onsidered
s. 30(6) — considered
8. 48(3) — considered

s: 52(2) — referred to

[£2]

. 60(1)(a) — conisidered

Securities Transfer Aci, 2006, 8.0. 2006, ¢, §
Generally — referred to

s. 123(9) — referred to
Statutes considered by K. Feldman J.A. and HLS. LaForime J.A.:
Assignments and Preferences A1, R.S.0. 1990, ¢. A.33

s. 7 — considered

¢. 8 — considered

Bankruptcy avd Insolvency Act, R.8.C. 1985, ¢. B-3
Generally — referred to
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s. 47(1) — considered

8. 47(3) — referred to

|72

. 47.1(3) [en. 1992, ¢. 27, 5. 16(1)] — referred to

. 69.3(1) [en. 1992, ¢. 27, s. 36(1)] — considered

[ 2]

[42]

. 69.4 [en1. 1992, ¢. 27, s, 36(1)] — considered

s. 71 — considered

w

. 71(2) — considered

Comipanies® Créditors Afrangement Act, R.8.C. 1985, ¢. C-36
Generally — referred fo

s. 11.7 [en. 1997, c. 12, s, 124] — considered

Personul Property Security Act, R.S.A. 2000, ¢. P-7
Generally — referred to

s. 20(ay — referred to
§. 20(a)(i) — considered

s. 20(a){(ii) — referred to

Personal Properly Security Act, R.8.B.C, 1996, ¢, 359
s. 20 — referied to

5. 20{b) — referred to

Personal Property Security Act, RS M, 1987, c. P35
5. 20(b) — referved to

s, 27 — considered

8, 22(1)(aj(iii) — considered
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8. 22(2) — considered

$. 63 — considered

Personal Property Security Act, SN.B. 1993, ¢. P-7.1
s. 20(2) — ieferred to

Personal Property Securify Acf, SN.1998, ¢. P-7.1
s. 21(1) — referred to

Personal Property Security Act, SN.S. 1995-96, ¢. 13
§. 21(2) — referred to

Personal Property Security Act, R.$.0. 1980, ¢. 375
s. 22(1)(a)(iif) — considered
§. 22(2) — considered
Persanal Properly Security Act, R.8.0. 1990, ¢. P.10
Generally — referred to
5. 20— considered
s. 20(1) — considered
s, :20(1)(a) — considered
s. 20(1)(a)(i) — considered
s. 20(1)(b) — considered
5. 20(1)(c) — considered
5. 20(1)(d) — considered.

5. 20(2) — considered
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8. 20(2)(b) — considered
8. 26(2) — considered

8. 30(6) — considered

s. 48(3) — considered

s. 60 — gonsidered

Personal Property Security Act, RSP.E.L 1988, ¢. P-3.1
8. 20(2)—referred to

Personal Property Security Act, 1993, 8.8. 1993, ¢. P-6.2
s. 20(2)(b) — referred to

Winding-up and Restructuring Act, R.8.C. 1985, ¢. W-11
Generally — referred to

APPEAL by credifor from decision reported at 71231640 Ontario Ine, Re (2006), 23 C.BR.
(5th) 92, 2006 CarswellOnt 4406 (Ont. S.C.1.), dismissing creditor’s. claim, to priority under
Personal Property Security Act.

K.M, Weiler J.A. (Dissenting in Part):

Introduction

1 This appeal concerns a priority dispute between two creditors of an. insolvent company,
The State: Group Limited (now 1231640 Ontario Inc. but referied to here as “State™), over funds
totallmg approximately $5.5 million. The majority of the disputed amount resulted from an
income tax refund to State of approximately $4.5 million.

2 The priority dispute requires a consideration of the role of a receiver appointed by the court
pursuant to s. 47 of the federal Bankrupicy and Insolvency Act, R.S.C. 1985, ¢. B-3 ("BI4”). It
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also requires the court to interpret the phrase “a person who represents the creditors of the
debtor” in s. 20(1)(b) and the phrase “rights of a person....in respect of the collateral™ in s.
20€2)(b) of the provineial Personal Property Security Aot, R.S.0. 1990, ¢. P.10 ("PPSA™).

3  On one side of the priority dispute is the appellant, the Royal Bank of Canada {“the
Bank™), which acted as the administrative agent for a syndicate of lenders to State. The loan was
secured by a general security agreement. All parties agree that the terms of the general security
agreement between the Bank and State cover all the assets of State, including the tax refund, 011
the other side of the dispufe is the tespondent; St. Paul :Guaranty Insurance Company (St
Paul™). St. Paul also holds a genetal security agreement over all of the assets of State, whlch
wotild inc¢lude the tax refund. In the middle is PricewaterhouseCoopets Ine. ("PWC”), who dcted
as botli the s. 47 BIA receiver and as the trustee in bankruptey. |

4 At this juncture, it may be helpful to prowde a brief overview of the priority regime
established by the PPSA. The PPSA creates a regime that enables creditors to récord written
agreements gwmg them a security interest in a debtor’s property, known as “collateral”. A
secunty interest is not enforceable against a third, party unless the requu:ements of the PPSA are
met? Because multiple secured creditors can acquire security interests in the same collateral, the
congept of “perfection” 15 used to order the priorities among them. The basic rule is that
perfected security interesis have priotity over those that are mrpenfected One method of
perfection is for the creditor to take actual possession of the collateral.’ The most commen
method of perfection, however, is by registration of a financing statement in the Ontario
Personal Property Security Reg13hy {("PPSR”). Generally, the first person to register has a ﬁrst
priority secured interest that is effective agaitist third parties, including other secuied paities.”
Perfection may last as long as the period. chosen for registration lasts, generally some time
Jonger than the length of the security agreement, or until there is a change affecting the
collateral.

5  In this case, the Bank liad a first priority secuved interest. St. Paul’s security interest was
registered. after the Bank’s and thus was subordinate to that of the Bark.

6 On November 14, 2001, the Bank obtained a court order appointing PWC as an ‘interim
Teceiver pursuant to §, 47 of the BIA (”Appointment Order™).

7 A's. 47 BIA receiver is appointed by the court when a debtor is insolvent and a creditor
gives notice that it intends to enforce its security pursuant to s. 244 of the BL4. The applicant
credifor must satisfy the court that the appointment of the receiver is necessary to protect the
debtor’s estate or the inferest of the creditor who senf the 8. 244 notice. This, the receiving order
is ot made in the context of an application for a bankruptey order or inf a sithation where the
debto:r seeks to avoid bankruptcy by making a proposal to its creditors. The. appommmntas for

“such term as the court may determine” and allows the receiver to take ‘possession of the
debtor’s property that is subject to the security interest, to exercise coritrol over it, 4nd 16 take

WestlaMNext CANRDA Copyright 1 Thomsan Reufats Canatla Limiled or itslisensors fesluging individual seud destmedisy, A rghls feservad. 1



1231640 Ontario Inc., Re, 2007 ONGA §10, 2007 CarsweliOnt 7595,
2007 ONCA 810, 2007 CarswellOnt 7595, [2007]0.J. N6, 4561, 13 P.P.S.AC, (3d) 57...

such action as the appointment order’ provides. The appointment order usually provides, as this
order does, that third paities are prevented from taking or continuing any legal proceedings
against the debtor without leave of the court.

8  Pursuaiit to the Appointment Order allowing it to do so, PWC sold Stdte’s name on
November 14, 2001, The next day, the name of the debitor company was changed. to 1231640
Ontario Inc. Section 48(3) of the PPSA provides that if the secured creditor learns that the debtor
has changed its name, the secured creditor’s interest in the collateral becomes unperfected unless
the secured creditor takes possession of the collateral® o files a financing change statement
siving the new name of the debtor within thirty days.” If the secured creditor fails to file a
financing change statemcnt within thirty days, it can reperfect its mterest by filing a fresh
financing statement.”

9 The Bank conceded that it would have been dware of State’s name charige at least by the
titne PWC made a second sale of State’s dssets on December 6, 2001. The Baiik did not file, oi
seek leave of the court to file, a ﬁnancmg change statement within thirty days of becomlng
aware of the name change, nor did it file a fresh financing statement after that date, St. Paul also
filed nothing, The proceeds of the December 6, 2001 sale and a. further sale on December 24,
2001 are not in dispute gn this appeal.

.J;Of T he Appointmenf 'O1der pem]itted PWC to aSSign Sfate ﬁlte bankmptcy, which it d’id on

become unperfected

11 Following the assignment into bankruptcy, PWC received the income tax refund owing to
State i1 the amount of approximately $4.5 million. The Bark claimed that it was entitled to the
proceeds because when PWC was appointed a receiver on November 14, 2001, it had a properly
perfected first security interest. St. Paul contended that the relévant date for determining
piiorities was the date that PWC was appointed. trustee in bankruptey, i.e., January 31, 2002, and
that as of this date, the Bank had lost its priotity becavse it hiad failed to filea inanicing change
statement as required by s. 48(3) and had also failed to file a fresh finaneing statement
thereafter. PWC sought the direction of the court on the priority issue.

12 Before the motion judge, the Bank argued that it was 1mphc1t1y exempted from having to
file a financing change statement as required by s. 48(3) of the PPS4 in hght of the terms of ‘the
Appointment Order. In the alternative, the Bank argued that becanse its seeurity inferest was
perfected at the time of PWC’s appointment as receiver, it did not lose its prionty because a s.
47 BIA receivet is “a person who represents the creditors of the debtor™ within the meamng of s.
2001 )(IJ) of the PPSA. Since s. 20(2)(b) provides that “[t]he rights of a person... under clause
1(b) in Tespect of the collateral are to be determined as of the date from which the: person’s
representative status takes effect”, the relevant date for determining the prierity dispufe is the
date of the receiver’s appomunent At that date the Bank’s sr-:cmlty mtel est was perfected and
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the Bank’s faﬂure to make a further filing when PWC sold State’s name did not result in a loss
of its prior 1ty

13 The motion judge rejected both of the Bank’s arguments. He concluded. that the
Noveniber 14, 2001 court order appointing PWC as interim receiver did not have the effect of
exempting fhe Bank from having to comply with s. 48(3) of the PPSA by filing a financing
change statement within thirty days of learning that PWC had sold State’s name.

14 With respect to the Bank’s alternative argument, the motior judge held that PWC, as a
receiver under §. 47 of the BIA, was riot “a person who represents the creditors of the debtor”
under 8. 20(1)(b) of the PPSA, but rather was appointed for the protection of the Bank’s
interests. He-observed that the assets of the debtor did nof vest in PWC, nor did the liabilities of
the debtor become PWC’s liabilities, as is the-case with a frustee in bankruptey. He further held
that PWC did riot have the authority to settle or tompromise ligbilities owed to the creditors of
the debtor. The fhotion judge reasoned that the application of the ejusdem generis principle of
statutory interpretation applied to the Intetpretation. of s. 20(1)(b). He held that “a person who
Tepresents the creditors of the debtor” must be of like kind or class as a trustee in bankruptcy or
an assignee for the benefit of creditors. Given the distinctions he had observed between a
receiver and the représenfatives specified in s, 20{1)(b), he held that a s, 47 BIA receiver is tiot
“a person who represents the creditors of the debror.”

15  Accordingly, the motion judge concluded that pursuant to s. 20(2)(b), the effective date of
the appointment of a person with representative status, and the date: that the representative’s
rlghts in respect of the collateral are to be determined, is the date PWC 'was appointed as trustee
in bankruptey, nameély January 31, 2002. At that time, both St. Paul and the Bank were

wnperfected secured creditors. Pursuant fo the priorities under the BIA, as unperfected secured
credifors, the Bank and St. Paul were entitled to' share rateably in the income tax refund. Since
the Bank’s claim was for $29 million. and St, Paul’s was for some $88 million, the result of the
motion judge’s decision is that St. Paul would be entitled to the bulk of the refund.

The Issues

16 This appeal requires me to consider two ssues:

1. Did the Appointment Order implicitly give the Bank an exemption from complying
with s, 48(3) of the PPSA?

2. Did the Bank’s failure to file a financing change statement or fresh financing
statemient result in a loss of its priority as a secured creditor?
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17 On the first issue, like the motion judge, I conclude that the obligation to ‘make filings
under the PPSA continued and that the Appointment Order did not exempt the Bank from
complying with s. 48(3) of the PPSA. My colleagues agree.

18 My colleagues and I disagree on the answer 1o the second question, whether the: Bank lost
its priority as a secured creditor. The answer depends on. the date chosen for the determination of
priorities. If, as I conclude, a s. 47 BI4 interim recetveris “a person who represents the credifors
of the debtor” in s. 20{)(b) of the PPSA, then in light of the combined operation of ss. 20(1)(b)
and 20(2)(b), the relevant date for determining the Bank’s priority status is the date of the
appotntment of PWC ds interim receiver. On tha’f date, the Bank’s security interest was perfected
and had priority over that of St. Paul.

19  Tn answering the second question, it is also necessary to address an alternative argument
put forward by PWC. According to PWC, the Bank’s priority status had to be deteriniried all
over again as of the date PWC was appomted trustee in bankruptey on. J: anuary 31, 2002. PWC
argues that the s, 47 BIA receivership ended when it was appointed trustee in bankmptcy and
that the 5. 47 BI4 receiver had no proprietary interest in the disputed assets. I reject PWC’s
position. and conclude that the s, 47 B4 receivership did not end with PWC’s appoiritirient as
trustee and that the Bank aetained its priority over the tax refund following State’s assignment
into bankrupicy by PWC,

Analysis

1. Did the Appointment Order implicitly give the Bank an exemption from conipliance with s.
48(3) of the PPSA?

20 The¢ Bank submits that to require it to comply with s. 48(3) of the PPSA by filing a
financing change statement after it learned PWC sold State’s name is inconsistent with the spiit
of the Appointment Order, which had the effect of maintaining the existing priorities among
creditors, The Bank also submifs that exempting it from comphance with s, 48(3) does no
injustice t¢ the policy underlymg the PPS4, The registtation regime established by the PPSA is
intended to provide a means of giving notice to interested parties of existing securify interests in
the debtor’s property so that they can govem their dealings with the debtor accordingly.

Interested, parties can search the PPSR against the debfor’s name for existing registrations
against that debtor and its collateral. Although the PPS4 requires that the debtor’s name must
appeat coirectly ot a registration it order for that registration to be effective, the policy reason
for requiring a secured creditor to maintain. the perfection of its security interest disappears on a
s. 47 BIA 1ece1versh1p Under that type of receivership, the secured creditor is in the progess of
enforeing its security and the debtor is deprived of possession of its property and ‘is not in a
position to grant further security interests.
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21  The Bank further argues that to require it to comply with 5. 48(3) would effectively
require it to act in a manner that is contrary to. the wording of the Appointment Order. The Bank
relies on s. 7 of the order appointing PWC, which stays any 'flegal proceeding, enforcement
process, extra-judicial proceeding or other proceeding against orin respect of the Debtor or the
Property”. Similatly, s. 8 of the Order restrains the enforcement or exercise of certain rights,
including registration, against the debtor or the property. The Bank argues that these provisions
prevented. it from registering a financing change statement.

22 The motion judge fejected the Bank's submissions. He held that even if the Bank ‘was
correct that the: policy -considerations réquiring 1eglstmtwn were no longer applicable in the
circumstances, the court could not override the provisions of the legislation nnless there was a
legislative gap, which he concluded there was not. Insofar as the Appointment Order was
concerned, he held that even if the filing of 4 fingncing change statément was a “proceedinig™
that was. stayed under s. 7 or restrained under s. 8, the Bank could have applied to lift the stay
and the court would likely have allowed the application. Thus, the terms of ‘the Order did not
preclude the Bank from filing the tequired financing change statement fo maintain its perfected
status prior to the assignment i bankruptey.

23 The motion judge’s approach was intended fo protect the integrity of the registration
requirements of the PPSA. I agree that nothing in the Appointment Order or in the PPSA
exempts the Bank from having to comply with the filing requirements of the PPSA. As indicated
by the motion judge, if the filing of'a financing statement was a “proceeding” that was stayed by
the Appointment Order, an application to lift the stay would likely have been successful since fio
other creditor would be prejudiced. The reason that an application to lift the stay would likely be
successful even after the expiry of the thirty day period for filing a financing change statement is
reinforced by the existence of 5. 30(6). of the PPSA. That subsection permits re-registration of a
seeurity ifitersst that hias become wnperfected,”® See PSINet Lid,, Re, [2002] 0., No, 271 (Onit.
S.C.J. [Commercial List]).

24  Alternatively, instead of bringing an application to lift the stay for the limited purpose of
allowing it to either maintain or to reperfect its security interest, s. 31 of the Appointment Order
provides that any interested party miay apply to vary or amend the orderon seven days notice.
The Bank could thus have applied to the court to amend the initial Appointment Order so 45'to
enable the Bank to obtain the receiver®s consent to lifting the stay or to filing the requisite PPSA
registration.

25 Inote that the Standard Template Receivership Order (“the Model Order™) prepated by a
subcommittee of the Commiereial List Users Commiitee in conjunction with the Canadian Bat
Association Insolvency section. contains standard language ordering that 41l rights and remedies
against the debtor, the receiver, or affecting the property are stayed except with leave of the
court or “except with the writtent consent of the Recetver” atid further that nothing shall “prevent
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the filing of any tegistration to preserve ol petfect a security interest:” The wording of the
Model Order provides further support for my conclusion that the motion judge was correct in
liolding that the Appomtmenf Order did mot give the Bank an implied. exemption from
complying with the requirement to file a financing change statement as required by s. 48(3)
npon learning that PWC had sold State’s name.

2. Did the Bank’s failure 1o file a financing change statement result.in a loss of its priority as
a secured creditor?

26 The resolution of this issue tequires me to determine whether a s. 47 BI4 receiver is
person who replesents the creditors of the debtor” within the meaning of s, 20(1)(b} of the
PPSA, as well as to interpret the meaning of the words “rights of a person™ in s. 20(2).

27  Fot ease of reference, the televant poitions of s. 20 are agfollows:

20 (1) Except as provided in subsection (3)," until perfécted, a security interest,

P4

(b) n collateral is not effective against a person who represents the creditors of the debtor,
including an assignee for the benefit of creditors and a trustee in bankruptey;

(2) Thie rights of a person,

O LB I

(b) under clause 1(b) 1 respect of the collateral ate to be determined as of the date from
which the person’s representative status fakes effect.

28  The Bank submits that the motion judge erred in holding that an interim receiver
appotnted by the court under 8. 47 of the B4 is not “a person who represents the creditors-of the
debtor” within the meaning of 5. 20(1)(b) of the PPSA. If the receiver is a “person” within the
meaning of s, 20(1)(b), then the date for determining the parties” priorities is the date that PWC
was appointed as a s. 47 BIA teceiver. On that date, the Bank had a. properly perfected security
interest.

29 S‘t“ Paul’s position is that the motion judge was correct in holding that an interim receiver
is not a “person who represents, the credifors of the debtor” within the meaning of s, 70( 1)(b) of
the PPSA. The trustee in bankruptey, not the s. 47 BI4 receiver, is the representative of the
creditors and the date for determininig priorities is the date of the trustee’s appoititmient, On that
date the Bank did not have a properly perfected security interest. In the alternative, St. Panl
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agrees with the position of PWC.

30 PWC agrees with the Bank that an interim receiver is a representative of the creditors for
the purposes of s. 20(1)(b), However, PWC submits that even if the Bank’s security interest was
effective as agginst the interim receiver, once the estate funds vested ih the frustee in
bankrtptey, the interint teceivership ended. The relevant date for determining the effectiveness
of the Bank’s securify interest then became January 31, 2002, when its status as trustee in
bankruptey took effect. As. of January 31, 2002, the Bank s seeurity interest was no longer
perfected. The Bank responds that the receivership and the bankvuptcy are not two separate
processes, but one continous - process and that the date for determining priorities did not change
when the trustee in bankruptey was appointed.

31. 1 first confront the issue of whether a s. 47 BI4 interim receiver is “a person who
represents the creditors of the debtor” within the me'arﬁng of s. 20(1)(b). In my view, the motion
judge erred in concluding that afi interiin véceiver is. hot such a person. In reaching this
conclusion, T'am guided by the following considerations:

(a) the relevant principles of statutory interpretation;

(b) the history of the legislative provision and the view of commentators on the
meaning of s. 20(1)(b);

(c) the fiduciary role and the powers of the s. 47 BIA receiver;

(d) the word “rights” -in 5. 20(2) means ‘more than tifle or ownership rights and
includes the right to possession;

(e) the overall scheme of the PPSA, including s. 20 as a whole and s. 30(6); and

“a pelson who Ieprese,uts 1:he credltors of Ihe debtor™ is _appomted .

32 I now discuss each of these considerations supporting my conclusion that a s. 47 B4
receiver is “a person who represents the creditors of the debtor” within the meaning of s.
20(1)(b). 1 will then go on to address PWC's alternative argumernt.

(a} The relevant principles of statulory interprefation
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3,3 Section 20(1)(b) renders any security interest.in the debtor’s collateral ineffective against

“a person who represenfs the creditors of the debtot, including an assignee for the benefit of
creditors and a h’ustee in bankruptey™ until that security interest is perfected. All plovmces have
Tegislation governing priorities between and among secured and unsecured creditors.* However,
10 other pr‘ovince: uses the general words, “a person who represents the ereditors of the debtor”
as found in s. 20(1)(b) of the Ontario legislation. The PPSA does not define *a person who
represents the: creditors of the debtor”. Consequently, resort must be had to ordinary principles
of statutory interpretation to determine the meaning of this phrase.

34  The prevailing approach to statutory intérpretation is that “the words of an Act ate to be
read. ix their entive context and ifi their grammatical and ordinary sense harmoniously with the
scheme of the Act, the object of the Act, and the tention. of Parliament™ See R. Sullivan,
Sullivan and Driedger on the Construction of Starutes, 4th ed. (Markham, Ont.: Butterworths,

2002) at p. 1; Bell ExpressVu Litd. Partnership v. Rex, [2002] 2 8.C.R. 559 (5.C.C.) 4t para, 26,

In order to maintain harmony within the scheme of the Act, the same wotd rHust consistetitly be
given the sanre meaning throughout a statute. See Sullivan, supra, at p. 163; Thomson v, Canada
(Department of Agriculture); [1992] 1 8.CR. 385 (8.C.C.). The principle is also one of the
Drafting Conventions adopted by the Uniform Law Cemmission of Canada in 5. 21(5) and s.

34(2). See Sullivan, supra, Appendix I 4t pp. 619, 625, Thie ordinary meaning of legislation is
“the natiral meaning, which appears when the provision is simply read through”. See Sullivan,

supra, at p. 21; Canadmn Pacific Air Lines Lid v. CALP.A., [1993] 3 S.C.R. 724 (S.C.C) at
735,

33  Words take their meaning from the context in which they are found. Thus, in interpreting
a statutory provision, among the considerations to: which the court will have 1egard are ike
m:lmedlate context of the words in the S‘COtLOIl any adjacent and Glosely related prowsmns the

5. %6162,

(b) Havirg mgam! to: the history of the legislative provision, a s. 47 BIA4 receiver is not excluded
from being “a person who represents the creditors of the debfor”

36 The ptedecessor version of the PS4 included a receiver in the list of persons who
represent the creditors of the debtor. Section 22 of the Personal Property Securify Act, R.S,0.
1980, ¢. 375, stated:

22 (1) Except as provided in subsection (3 ), % an unperfected security interest is subordivate
to,

(a) the interests of a person,
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{iil) who represents the. creditors of the debtor as assignee for the benefit of creditors,
frustee in bankruptcy or receiver...

F e oa s

(2) The rights of a person under subclause (1)(a)(ifi) in Tespect of the collateral are
referable to the date from which his status has effect and arise without regard to the
personal knowledge of the representative if any represented creditor was, on the relevant
date, without knowledge of thé security imtérest.

T!;'e_ question is, therefore, .wheit'her thef removal of fth’e{ word "“Icg;?eixrer" from the current version
of the Act, and the substitution of the word “includes” for the word “as” indicates that the
legislature intended to exclude an iriterim receiver from flie category of persons refeired to in the
section.

37  In my opinion, the removal of the word “receiver” is not indicative of any legislative
intenfion to exclude teceivers appointed under s, 47 of the B/4 from the category of persons
included under 5. 20{1)(b). I sdy this for four regsons.

38  First, the earlier version of the PPS4 was limitafive, niot expansive. The use of the word
“as” in the phrase “a person who represents the creditors of the: debtor as assignee ... trustee in
bankruptcy, or receiver™ meant that only the three cafegories of persons mentioned were
included: see R. McLaren, Secirred Transactions and Personal Property in Canada, 2nd ed.,
looseleaf (Toronto: Carswell, 1989) at pp. 5-160 to 5-161.

39 What the legislature intended to do and did do in amending s. 20{1)(b) was to expand the
categoty of persons represetiting the créditors of the debtor. The word “ifigluding™ in the current
legislation is a tetin of extension. See Sullivan, supra; at p. 181; see also National Bank of
Greece (Candda) c. Katsikonouris, [1990] 2 8.C.R. 1029 (8.C.C.) at 1041, where LaForest .

wrote that the word “including” is normally “designed to enlarge the meaning of preceding
words, and not to limit them.” Accordingly, the examples that follow the word “including”,
namely, an R'ssigﬁéé for the ben'e'ﬁt 'of creditms a:nd a trustee’ in ‘bankruptcy are tiot ‘meaﬂt to be
that there is nothmg but the emunerated 1tems to whlch fhey can apply must be :relectcd See
Sullivan, supra, at p. 179. Limiting the meaning of 5. 20(1)(b) to an assignee for the benefit of
the credifors and a trustee in bankruptcy would leave no other persons to whom the general
‘words, “a person who represents the creditors of the debtor” could apply.

40 Second, there is a presumption against implicit alteration of law. The legislature is
presumed not to change existing law or to depart from established practices beyond that which is
expressly stated. Failing to explicitly alter the law results ifi the law r’emainingi nndisturbed. See
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Sullivan, supra, at pp. 395-96. The legislature would have had to use moie precise language to
exclude all receivers from the cafcgory of persons “who represent the treditors of the debtor™ if
it wished. to have done so.

41  Third, the commeintaty of Mr. Fred M. Catzman, Q.C., the former chair of the Attorney
General’s advisoty committee on the PPSA, lends some m51g}rt into. why the term “receiver”

was removed ﬁom the current legislation. In reference to the previous legmlatlon, he stated that
the term “receiver” is a generic term and, in his opmmn, whether the receiver represented the
interests of the credltors depended on whether the receiver was appointed by cowrt order. If
appointed. by private agreement, the receiver represented only the interests of the creditor
appoititing it. Se¢ F. M. Catzman et al., Personal Property Security Law In Ontario (Toronto:

Carswell, 1976) at p. 114. Where, as here legislative change is preceded by a report of a person
or body ‘that has mvestlgated a condition and made a-recommendation, the courts are entitled to
take judicial riotice of it, While the commentary catiniot be used as direct evilence of legislative
intent, the court may use it to draw inferences about the meaning of patticular provisions. See
Sullivan, supre, at pp. 484-85. Removmg the word “receiver” was infended. to exclude a
privately-appointed regeiver, whose role is to proteet the interests of a single secured creditor,
from the-class of persons contemplated. by s. 20(1)(b)-

42 Fourth, the intérpretation of legal scholars with expertise in the particular statute under
consideration has become an authoritative source for consideration by courts. See Sullivan,
supra, at p. 502. The unanimous opinion of academies and other commentators. respecting s,
20(1)(b) is that the phrase “a person who represents the creditors of the debtor” is not limited to
assignees of trustees in bankruptey. In The Ontario PPSA Commentary and Analysis (Maikham,
Ont.: Butterworths, 2000) at p. 163, under the heading “Trustee in bankmptcy and other
representative creditors”, Jacob S, Ziegel and David L. Denomme write in reference to: s.

20€1)(b):

It is ¢lear from the structure of clause (b) that it is not meant to be confined to an assignee
for the benefit of creditors and a trustee in bankrupfcy buf also covers other creditors’
representatives:

43 Frank Bennett states in Bennett on the PPSA (Ontarig), 3rd ed. (Markham, Ont.:
Butterworths, 2006) at p. 53;

... even though there is mo reference to a receiver in s. 20(1), it is clear that a
court-appointed receiver comes within the subsection... The court-appointed receiver is an
officer of the court with fiduciary duties to all creditors and the debtor although its
appointment was initiated by the secured party.
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[Empham added.]

ase law é[eczsmns on
nd R&s&mcimng ch,

i ‘the ‘court and 1 imterestéd pames Gwen ﬂle mfcd-c
thrc: cfllaractenstxcs mf a receiver, a liquidator - unde;r the Wmdmg—

tely-appointed receivers pnly represent one or some of ﬂlf:‘??l‘edltﬂfs nd
tha dicially appointed, 11: has been held that they do not come within the
aJ_ __jb]‘t ’Qﬁ 5. 20(1)(b). [Citations o wfi:ted]

44 T am not aware of any scholarly Qpamml to the contrary The unanimous opmion of

scholaxs apljéafs to be that the phrase used in s. 20 *a person who 'represenfs the sc;redftons
of the debtor”, is niot limited to an assignee or trustee in bankruptey. F urther, in the opinion of

two of the authors cited above, the phrase ncludes a conrt- appointed receiver)

() The fiduciary role and powers of the 5. 47 BI4 receiver

who owes a duty 1101 iny t@ the cgurty but alsa m _a]l persons mterested in ﬂm de’btor 5 as%ts
ploperty aud undertakings, These duhes must be carried out ’lmnestly and {n good faith. The
receiver’s role, like that of a trustee in bankruptoy, is “that of a fidugiary o all’ interested
stakeholders.” He coneluded at para. 67:

A court-appointed teceiver under the BIA or [Conrts of Justice Aei], as with a trustee in
bankruptey under the BIA, has a duty to impartially represent the i terests of all creditors,
the obligation to act even-handedly, and the need to avoid any real or pcrcelvcd conflict
betwean the receiver’s mmterest in admin ering the estate and the receiver’s duty
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receiver were dlscassed, by Falley 3 in {“aﬁada Mmzsfer oj Indif;fn Aﬁ”mrs cﬁ: Narfh@m
leuelapmew 3} Curmgh Im [1994] O J. No, 953(Ont. ‘Gen Div. [Gammma’l L1st]) At [Jfal&

¢ ",sﬁs deahng Wlﬂl tlie
ancludeé tha‘t the

48  In deciding whether the s. 47 receiver falls witliin, s. 2001)(b), it is also relevant to
consider that such a receiver has exclusive control over the: assets and, affairs of the company
and, in this regard, the receiver displaces the board of directors and the company’s managers;
Toronto Dominion Bank v. Fortiv (1978); 85 D.L.R, (3d) 111 {B.C. 8.C.) at 113; Connnunity
Pork Ventures Inc. v. Canadion Imperial Bank of Commerce (2005), 11 C.B.R. (Sth) 75 {(Sask.
Q.B.). Further, the s. 47 receiver has the power to settle liabilities and can be a successor
employer, that is, it can stand in the shoes of the owiter towards the employees of the company:
GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc,, [2006] 2 8.C.R. 123 {8.C.C.).
In addition, s, 47(2)(¢) of the BI4 émpowers the interim recetver to “take such other action as
the court considers advisable,™

49  Frank Bennett, in Bennett on Bankrupicy, supra, at p. 119-20, contrasts the appointment
of a s, 47 interiin receiver with that of recgivers appointed in the coritext of an appligation for a
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bankruptey order under 5. 46 of pending the proposal process under s. 47.1 of the BIA as
follows: ' o

There does not appear to be any limitation on this appomtment There is no defined end of
the interim teceivership and the word “inferim” is clearly a misnomer of the receiver’s
powers and duties that are ‘more akin to a court-appointed receiver and manager under
provincial legislation.

tmstee in hfﬁ '? Tupwy m the smsa that tha s 47 BZA 1ecmver ewas 2 ﬁdumry duty to all of tl:Lc
creditors and typroally has vast powers over the property of the debtor. Furthermore, as in a
banla-uptcy, the exercise of the s. 47 BIA receiver’s powers and duties is overseen by the court to
ensure that the creditors.of the: dchtor are not prejudiced..

51 My colleagne Feldman J.A. cites the case of TRG Services Inc., Re, [2006] O.]. No. 4521
(Ont. 8.C.1), in which it was held that a monitor under the Companies’ Creditors Arrangement
Act, RS.C. 1985, ¢. C-36, isndt 4 representative of creditors within the meatisig of s. 20(1)(b)
of the PPSA. Thetole of a court-appointed 8. 47 BlA receiver stands in sharp contrast to that of a
court—appomted monitor, A monitor’s powers are limited and a court-appointed monitor does
not stand in the shoes of the company nor owe fiduciary duties to creditors. See fvace Inc., Re
(2006), 83 O.R. (3d) 108 (Ont. C.A,) at paras, 49-50, leave to appeal to S.C.C. granted, (2007)
(8.C:C.

(d) The word “rights” ins. 20(2) means more than Gitle or ownership rights and includes the
right to possession

52 A person “who represents the creditors of thie debtor” under s. 20(1)(b) must be a person
exercising rights, because s. 20(2) refers to the time when “[t]he tights of a person... in respect
of the collateral under clause 1{b)” are to be determined. The PPSA does not define the word
“rights™ ot the phrase “nghts of a person...in respect-of the collateral”. In my* opinion, the word
“rights” in the PPSA4 is used more broadly than referring to title alone.

53  The motion judge was of the opinion that the rights referred to in s. 20(2) are proprietary
rights akin to-those exercised by a trustee in bankruptcy. He concluded that a receiver is nof the
type of representative of creditors incloded mn . 20( 1)(b) because, unlike with the trustee in
bankruptcy, title to the debfor’s-assets does not vest'in a s. 47 BIA receiver. In my opu:uon the
motion judge erred in interpreting the word “rights” in s. 20(2) as meaning proprietary rights
limited to the fraditional concepts of title and ownership.
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54 The motion judge’s coticlusion i ignores the fact that the PPSA is not about title to property
or rights against the debtor, but is about notice to and priorities between creditors. In Giffen, Re,
[1998] 1 S.C.R. 91 (§.C.C.) at para. 28, Tacobucci J. was critical of the British Columbia Court
of Appeal’s approach to a priority dispute under the B.C. Personal Property Security Act
because that court “did niot lopk past the traditional congepts of title and owniership.”™ He held
that the dispute could mot be resolved throngh the determination of who had. title becanse the
dispute was one-of priority to the collateral and not ownership in it.

approval in Giffen, supra at para. 26, “The Personal Property Security Act and the Baukraptcy
afid Insolvency Act: Two Solitudes or Complementary Systems?” (1997} 12 B.F.LR. 476 at
470:

55  As noted by Tamara M. Buckwold and Ronald C.C. Cuming in their article, cited with

The: rights of patties to a franSaction that creafes a securify interest are exphcltly not
dependent upon either the: form of the fransaction. or upon traditional questions of title.
Rather, they are defined by the: [Personal Property Security] Act itself,

56.  Other legal scholars have made similar comments. In 2006 Ontario PPSA &
Commeniary, (Markham, Ont.: Butterworfths, 2006) at p. 3, editors Jennifer G. Legee and
Daphne J. MacKenzie explain t‘hat “neither the application [of the Act] nor priority contests
among -credifors with an interest in personal property collateral are governed by title.” In. his
2008 Annorated Ontario Personal Properfy Security Act, supra at p. 247, Richatd McLaren
states in regard to the genetal puomy‘ rules that are to. be apphed if no other provision of the Act
is applicable; “The genela] priority scheme set up in s. 30(1) disregards the pre-Act law and its
reverence for legal title in collateral ™’ By focusing on where title was held in interpreting s.
20{1)(b), the motioti judge ighored the overall context of the PPSA.

57  Tam-of the opinion that the phlase Tights of a person” in s, 20(2) refers to: the entitlement
of the person under s, 20(1)(b) to exercise its powers, such as the power fo take possessmn of the
debtor’s assets. In, Gfﬁ‘gﬁ Re, supra, lacobucci J. held at para. 34 that the nght to possession is a
right to property or a propnetaly right under the B/A. He stated: “In my opinion, the bankrupt’s
right to nse and possession of the car constitutes “property” for the purposes of the BIA... »18

58  This interpretation of “rights of a person™ in s. 20(2) s also in harmony with the use of
the phrase “rights” in other sections of the PPSA4, as well as scholarly comment on; the word
“rights” as used in. the PPS4 context.

59  Although title to a debtor’s property does not vest in a receiver; s, 60(1). of the PPSA
stafes:
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60. (1) Nothing in this Act prevents,

{a)y the parties to a security agreement from agreeing that the secured party ‘may appoint a
receiver or receiver and manager and, except as provided by this Act, determining the
rights and duties of the receiver and mignager by agreement [Emphasis ad.dc.d]

Afs the word “rights” is specifically used in relation to receivers in s. 60(1), the argument that
‘p'erson” in s. 20(2) 'must have proprietary rights akin to those of a trustee in bankruptey cannot

60 Zeigel and Denomme also discuss the word “tights” in relation fo-one of the prerequisites
for attachment under s. 11 of the PPSA: that the debfor have “rights™ in the collateral. See Fhe
Ontario PPSA Commeniary and Analysis, supra, at pp. 124-27, They begin by saying that the
section merely states the: obvious, namely, that if the debtor has no “rights™ in the collateral, the
debtor has nothing to give. as secur1t5r to the creditor. One sﬁbheadmg asks the question: “Is it
sufficient that the debtor only has a ‘power’ to transfer rights in the collateral?” The authors
conclude that the power to vest a good title in the goods of a third parfy is a sufficient right to
create a security interest, They also ask the question whether anything turns. on the distinction
between “power™ and “rights” and conclude at p, 127 that nothing turns on the distinction:

"Rights” is used ellipfically in paragraph. [11(2)(¢)] to describe collateral to which the
secured party’s security interest is capable of atfaching, and is not concemed with the
purity of the debtor’s title.

61  In addition, unders. | of the PPSA, a “debtor” is defined as; “a person who ... owns or
has righits in the collatersl, including a transferee of or a specessor to a debtor’s interest in
¢ollateral.” The construction of this definition makes it ¢lear that the word rights has a broader
meaning than ownership.

62 1 would adopt the samie approach to interprefing the word “rights” in s, 20(2). In my
opinion, the phrase “a person who represents the creditois of the debtor™ is not limited to
persons with ‘the same proprietary rights in the collateral as an assignee for the Lenefit of
creditors :and a trustee in bankruptey, but includes a receiver appointed by the court pursuant to
s 47 of the BIA who has the right to-take possession of the collateral and the right to sell it. If
“rights” in 5, 20(2) were fead as only referring to gwnership rights, thern the phrase “mcludmg
in 8. 20{1)(b) would have no significance because only the named representatives hold title in
the debtor’s collateral. My inferpretation of the word 11ghts i s. 20(2) as refarrmg to the
recgiver’s rights to possess and sell the debtor’s collateral gives effect to the phrase “including™
in s. 20(1)(b).
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(e) The overall scheme of the PPSA including s. 20 as a whole and 5. 30(6)

63  In The Oniariec PPSA Commeniary and Analysis, suprd, at pp. 170-71, Ziegel and
Denommie consider what happens when a properly peifected security inferest becomes
unperfected, of in other words, when it lapses. After noting that the current s. 20 does not deal
with the question of what happens to a lapsed registration, the authors say that the question
would have been resolved. in favour of the secured party whose perfected interest had lapsed, for
anumber of reasons. One reason is that under the pre-PPSA statutes, the lapsed registration did
not. affect. thé validity of pre-lapse interests. The vinderlyihg reason was that priority betweeti
competing consensual interests was determined on the basis of a reliance theory. The: authors
then consider what the approach to pnormes would be under the curtent s. 20(1)(b) They note
that one of the-arguments in favour of not giving any effect to the lapsed interest is to protect the
‘mtegrity of the registration system. In opposmon to this position, they note that i ss. 20{1){c)
and {d}, Y the getieral rule that & seeurity interest is not effective until perfected only applies
where there is a fransferee for value who does not know of the security interest at the time-of the
transfer.

64  The authors conclude that the grgument in favour of spbordinating lapsed interests in
determining priorities so as o protect the inteprity of the registration system is further
undermined by s. 30(6) of the PPS4,*® Under that section, a secured creditor may reperfect a
security interest in the debtor’s collateral that was perfected but has become unperfected. The
effect of reperfecting is to restore the secured creditor to the position it had. prior to becoming
unpbrfected stibject only to the rights of a person acquired during the period of nnperfection.
There is no time limit for 1epexfectmg in s. 30(6) and. Ziegel and Denomme consider the
reperfection requnement to be little more than a formality that “might as well be dispensed
with.” These provisions show that when a previgusly perfected seeurity interest lapses, the
mtegrlty of the J'egfi?sh*aticjn system is not the ultimaté valug to be protected.

65 As mrentioned, s. 30(6) of the PPSA also contains an exception. The exception is *...that if
a person acquired rights in all or part of the collateral during the period when the: security
intelest was unperiécted the Legisﬁaﬁon 'éhal] ,not be effec‘tive as against ﬂie person who
entmes other fhan a secui ed or Unsecufed o ed1r01 See Z1ege1 and Denomme ;stgpm at p 259

Since the word “rights” in the PPS4 has a broader meaning than propr 1eta:ry mghts and is to be
Oiven a consistent meaning ﬂlroughout the PPS‘A the reference to "’J‘lghts in all or part o;f fhe
collatel al aoqmred by the s. 47 BIA receiver to 'take possessmn of a debtor s propefty and to sell
it. On-my interpretation of s. 30(6), if St. Paul had attempted. to reperfect dts security interest by
regmtermg a fresh financing statement after ‘the appomtment of PWC as a s. 47 BIA receiver, the
exception would apply because the s, 47 BI4 receiver acquired rights in the collateral, namely
the right to possession of gll present and future money and the right to sell the debtor’s assets on
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behalf of all creditors and distribute the: pioceeds. Thus, my interpretation of s. 20(1)(b) is
consistent with the interpretation of rights in the collateral under other sections of the PPSA.

() The purpase of s. 20(1)(b) is to preserve the parties’ velative entitlements at the time “a
person who vepresents. the. creditors of the debtor” is appointed

66  The purpose of s. 20(1)(b) of the PPSA4 is to preserve the relative entiflements of the
creditors at the time “a person who represents the credifors of the debtor™ is appointed. This
conclusion flows from the Supreme Cowrt’s tulings on the relationship between provincial
security interest legislation and federal bankruptey legislation.

67  Ong of the clearest and most trenchant explanations of s. 20(1)(b) and its relationship to
the BIA is found -in Anthony Duggan and Jacob Zigpel’s commentary on the decision of
lacobucct J. in Giffen, Re, supra. See “Justice lacobucci and the Canadian Law of Deemed
Trusts and Chattel Security” (2007) 57 U.T.L.J. 227 at 231-34. In that case, Telecom Leasing
Canada Ltd. ("TLC™) leased a car to B.C. Tel, who leased it to its employee, Carol Giffen.
Leases of more than one year are subject to the B.C. PPSH irrespective of who has title and even
though the lease does ot secure payment or performance of ail obligationi. Neither TLC nor
B.C. Tel filed a financing statement. Giffen went bankrupt. Evén though Giffen did not have
title to the car, the Supreme Court held that pursuant to the B.C. PPSA, title to the car vested in
the trustee in bankruptey.

68  Commenting on this decision, Duggan and Ziegel state:

The PPSA4 registl ation requirements serve a publicity function. “Public disclosure of the
security interest is required to prevent inngcent third parties from granting credit to the
debtor of otherwise acquiring an interest in the collateral.” From this pelspectma s.

20(b)(1) of the PPSA presents a puzzle: thie trustee in bankrupfey is not in the pesition of an
innocent third party, he does net rely on the register for the purpose of any dealings with
the debtor and S0 he is. npt ptejudlced by a secured pa:rty S faJluLe to periect 3 secw:ﬂy
Ac’cordmg o Glffen Re [1998] 18.C. R 91 the answer lelafes fo ‘ﬂ:ﬁ-‘: nghts Of executlon
creditors and the like. PPS4 s. 20(a) prowdes that an unperfected security interest is
subordinate: to execution ecreditors. An execution creditor may be prejudiced by an
unperfected security inferest, and PPSA s. 20(a), provides a remedy by giving the execution
creditor priority over the secured party. If the debtor becomes banktupt while the execution
process is still in train, the execution credifor loses this priority by virtue of the stay
provisions in 'the BI4, ss. 69.3 and 70. In effect, “the judgment enforcement mghts of
unseeured, creditors are merged in the bankruptey proceedings.” PPSA s, 20(bj() is a kind
of quid pro quo. It compensates ynsecured creditors for the loss of their priority rights
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under s. 20{a) by giving the cortesponding priority to the tiustee in the tiustee’s capacity as
the creditors’ representative, In summary, ihe purpose of the PPSA s. 20/ (b)(i) is “10 permil
the unsecured creditors to mainiain, through the person of the trustee, the same Staius
vis-a-vis secured creditors who have not perfected their security interests which they
enjoyed prior to the bankruptcy of the debtor.”

In Giffen, Re, Justice Iacobucci put the case for PPSA, 5. 20(b)(} in fairness terms: when
the debtor becomes bankrupt the execution creditor loses the pdoﬁty it previously had over
unperfected security interests but this is. offset by giving piiotity to the trustee instead.
Howevet, the justification can by expressed in economic terms. The thinking goes like this:
Bankruptey creates -a common pocl problem, which bankruptcy law addiesses by
substituting a mandatory system of collective debt collection for the individual first-come,
first-served debt collection system that operates outside bankruptey. Creditors” relative
entitlements shotld be the same. inside bankruptcy as they are outside bankripicy becdise
otherwise there will be incenfives for individual creditors 10 use the bapkruptey laws
oppormnistically:

[Citations omitted; emphasis added.]

69  The rationale: given by Duggan and Ziegel in relation fo bankruptcy applies equally
whenever “a person who:represents the creditors of the debtor™ is appointed. When the s. 47 B4
receiver' was appointed in this case, it was because the Batik was. about to enforce its security. At
that fime, the Bank had a properly perfected. security interest. An execution creditor would not
have had any priority vis-a-vis the Bank. Because the Appointment Order stayed any actions, the
execntion creditor would. have lost any priority it had over unperfected security interests as of
the commencemerit of the receivership, subject to the stay being lifted by the court. Whgther the
BIA stay is imposed automatically under s. 69.3 ot by court order under s, 47, the effects of the
stay and the considerations it engages are similar. To prevent insolvency as well as bankruptey
laws from. being used opportlmlstlca]ly, creditors” relative entitlements should be the same as
they were immediately prior to the time “a person who tepresents the creditors of the debtor”
was appointed.

70 Duggan and Ziegel then adch ess the second question raised in Giffen, Re, namely,
whether s. 20(1)(b) of the PPSA is in conflict with the BIA because of the prmmple of
bankruptcy law that a frustee has no greater ¢laim to property than the debtor herself had.
Iacobizeci J. held that the principle is not an-inflexible one and that the piovinces are competent
to modify it as long as the modifications are not in conflict with the provisions of the BZ4.

71 In Giffén; Re, lacobucci J. did not directly address the issue of whether a conflict exists
between then . ZO(b)(I) of the B.C. PPSA and bankruptc_y pohcy that a trustee has no greater
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claim to property than the debtor had. However, he provided a clue to his thinking at para. 52 of
his reasons where he approved a statement from Donagfg) v CSN Vehicle Leasing, [1992] 6
W.W.R. 70 (Alta. Q.B.), to the effect that the issue is not ownership of the property but priority
toit. Duggan and Ziegel state:

From a bankruptcy 'perspective, what matters is not the rights a creditor may have had
against the debtor herself to the disputed asset but, rather, the creditor’s rights against other
creditors at the moment of bankruptcy: “it-is a question of priority, not property.” In other
words, the flaw in TLC’s -afgument was that it focused on the wrong attribute of the
propeity ught its security interest gave it. The question is not whether TLC could have
enforced its security interest agamst Giffen just before she went bankrupt but, rather,
whether TLC would have had a pdority over an execution creditor at the same point.
Section 20( 1){a) of the PPSA determines the answer to the second question;, and barkriptcy
policy dictates that barkruptcy law should preserve the parties’ velative entitlements. 1f this
is the real meaning, of the pr mcngle at stake, there is nio conflict between PPSA 5. 20(1)(b),
and the bankruptey laws. On the confrary, the provision reinforees. bankruptey policy.
[Emphasis added.]

72 I take Duggan and Ziegel’s reference 'to bankruptcy policy and bankruptcy law to be a
reference to. insolvency policy and law as well, Inasmuch as the purpose of 5. 20(1)(b) of the
PPS4 is to preserve the relative entiflements of the parties at the time “a person who represents
the debtors of the creditoi” is appomted the Bank’s priority status falls to be determined at the
time PWC was appointed as receiver under s. 47 of the BEA.

73 The purpose of 5. 20 of the PPS4 is to permif a person who takes over confrol -of the
assets or business of the debtor to distribute those assets in an orderly fashion in accordatice with
the existing priorities. It is for this reason that s. 20(2) determines the rights of the representative
as of the date from which her status takes effect. Defermining priorities at the commencement of
the distribution process when the receiver assumes control over the debtor’s assets is in keeping
with flie goals of the legislation,”’

Conclusion on whether PWC is “a person who represents the creditors of the debtor” and
the date on which the determination of priorities should be made

74 Giving effect to the unique wording of Ontario’s PPSA; the history of the section; the
opinion of scholars; emstmg jurisprudence holding that the role of a:s. 47 BIA receiver is similar
to That of a trustee in bankruptcy; and, having regard. to the section as a whole, to related
provisions of the PPSA4, as well as to the purpose of the section, I conclude that PWC's
appointment as 4 5. 47 B4 receiver made it “a person who represents the ereditors of the debtor™
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within s, 20(1)(b). Puisuant to s. 20(2)(b), the time for determination of priorities is thus “the
dafe from which the person’s representative status takes effect.” PWC’s representative status
took effect on the date of ifs appointment under the Appointment Order, namely November 14,
2001 On that date, the Bank had a properly perfected first security interest.

PWC’s alternative argument: did the relevant date for determining priorities change when
‘the trustee in bankruptcy was appointed?

75 I'must also-address PWC’s submission that its status as interim receiver under s, 47 of the
BI4 effectively ended ‘when it became trustee 1h bankruptey on January 31, 2002 and that the
televant date for the purpose of determining the relative effectiveness of the Bank’s security a3
against PWC is no longer the date on which PWC became the interim. receiver, but is now the
date on which it became the trustee in bankruptey. PWC submits that because of the intervening
bankruptcy, it is no longer in possession of any of the assets of State in it§ capacity 4s receiver
and thus it has no interest in the assets that are snbject to the Bank’s security. Thus, it argues that
the Bank’s gecured interest is no longer effective against it in its capacity as trustee n
‘bankruptcy because that interest begame unpe1fected prior to the assignment into bankruptcy by
operation of 5. 48(3) of the PPSA.*

76 There are five considerations that lead me to igject PWC’s submission that the date for
assessing the effectiveness of the Bank’s security interest was the date of the assignmient ‘into
bankruptey;

(a) the s. 47 BI4 receivership did not end when the frustee in bankruptcy was
appointed;

(b) the date when. a secured party acts to zealize on its security is an appropriate date
on which to ascertain priorities and the date should not shiff;

(c) the date when, the respective security interests of the parties come into conflict is
the date of the Appointment Qrdet;

(d) the policy of the BIA is not to interfere with the rights of secured creditors in
tealizing upon their security; and

(e) giving effect to PWC’s position would undermine the purpose of s. 20 of the PPSA4
and Tead to commercial uncertainty.

77  [now discuss each of thiese factors 1n tuin.
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(a) The s. 47 BIA receivership did nor end when the trustee in bankruptcy was appointed

78  PWC submits that the s. 47 BIA receivership and the :bankruptc‘:y of State are two separate
judicial proceedings and that wihien. PWC was appointed trustee in bankruptcy on Januvary 31,
2002, the s. 47 BIA receivership ended. According to PWC, the Bank’s priority status must
fhere:fere be reassessed as of January 31, 2002 when it became trustee in bankruptcy.

79  PWC cites no authority for its proposition and, in iy view, its position that the
receivershiip ended upon the bankruptoy is mot supported by the jurisprudetice or by the terms of
the Appointment Order. The effect of bankruptcy on the authority of a court-appointed receiver
depends, on the circumstances. See Cangdian Imperial Bank of Commerce v. King Truck
Engineering Canada Ltd. (1987), 63 C.B.R,(N.8.) 1 {Ont. C.A.). The court’s brisf gndorsemerit
{per Blair, Robins and Krever' JI.A.) states:

The appellants submitted that on the occwrence of the bankrupicy the court-appointed
receiver was deprived of jurisdiction 1o deal with the property of the bankrupt, We do fiot
aceept ‘this argument and agree with Hughes J. who held that the activities of a
receiver-nyanager app0111ted by order of the cowt and a trustee in bankruptcy not so
appointed can co-exist in the absence of conflict of interest and of jurisdiction.

80  PWC’s submission also ignores the wording of the Appointment Order, which is silent as
to when PWC’s receivership ends, There is no evidence before us that PWC 'has passed its final
aceounts as 1'11terim 1eceive;r t'he;eby Blinging i‘ts 1eceive1 shjp to an en&_ Mme importmﬂy, ﬂm
a551g Stat’e into banlquptcy The ordet appomnng PWC as mteum receiver gave 1t bmad
powets, including the power to make an assignment in bankruptey and to act as trustee.” Under
s, 3 of the Order, PWG had the right to “take possession and control of the Property ... and all
receipts ... arising out of or from the Property” of ‘the Debtor. It was also given the power in s.
S(f{) “to receive and collect all monies and accounts now ovwed or heredfter owing to the Debtor
i respect of the Properfy” [Emphasis added.] The propetty of the debtor would inelude
receivables such as an income tax refund.

81  Further, s. 3(p) of the Appointment Order gives PWC as interim receiver the power to
enter into artangements with any trustee in bankruptey, including an occupation agreement, and
the power to lend money 1o the trustee, ‘not exeeeding $250,000 unless increased by the court.
For the interim receiver fo be in a position to lend money fo the trustee in bankrupfcy as
contemplated by the Appointment Order, the s. 47 receiver must necessarily continug to exercise
possession and gontrol over the assets. [ note that almost 4 year after the trustee was appointed,
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on. Déceimber 19, 2002, the s. 47 BIA receiver transferred the amount of '$’1 180,243.72
(proceeds from the third asset sale) from its account fo the account of the trastes in bankiuptey.
The s. 47 BIA receiver then distributed $950,000 to the Bank.

82  Thus, in this case, the role of the 5. 47 BIA receiver and that of the trustee in bankruptey
wetre intended to be complimentary. * The process envisaged was that the interitn teceiver would
realize all of State’s assets and take possession of them, and would continue to act in
conjuniction with the frustee in bankruptey. Accordingly, the receivership and the bankruptey
were not two separate and distinct procedures.

() The date when a secured party acts to redlize on its security is an dppropriaie date on
which to ascertain priorities and the date sliould not shift

83  PWC submits that the appointment of a s. 47 BIA receiver did not “crystallize” the rights
of the parties who had a claim against the assets of State.

84  Contrary to PWC’s submission, when a secured party acts torealize on its security, that is
generally the date on which to apply pricrity iulgs. Richard McLaren in The 2008 Annotated
Oritario Pérsonal Property Secuyity Act, supra, atp. 246, states inrefevence to's. 30z

A general igsue which may arise throygh the gourse of the application of the priority rules
is the date upon which the priotity dispute will be determined. Generally, this will be the
date where a secured party acts to vealize upon ifs security.

This passage was also in an earlier version of McLaren’s text and was quoted with approval in
Loeb Canada Inc. w Cuisse Populaive Alexandria Liée (2004), 7 P.P.SA.C. (3d) 194 (Orit,
S.C.J.).

85  PWC relies on the Model Order referred to above (see para. 25), which expressly permits
the filing of registrations under provincial personal property regimes, in support of its position
that the appointment of a 5. 47 BlA teceiver is not the date that triggers the apphcanon of
priority rules. However, at the fime the events in the ease at bar ocourred, the practice in Ontario
was to interpret the stay of proceedings in receivership orders to include a stay of any action on
the part of a secured creditor to reperfect its security ‘through registration of a financing
stafement.”> A. secured creditor whose interest had become unperfected could not reregister its
interest withoit leave of the covrt. Thus, at the relevant time, the practice was to consider the
appointment of a s. 47 BIA receiver as a triggering event. The effect of PWC’s submission is to
suggest that the 2004 procedural change to the standard form template receivership order has
retrospective substantive: implications.
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86  The change in practice does not affect the fact that the appointment of a 5. 47 BI4 receiver
contitues. to result in a court-ordered stay of all actions and that this appointment still affects the
enforcement nghts of unsecured creditors. In. that sense, the date of the appointment of the s. 47
BI4 receiver is a. friggering event and the date of the receiver’s appeintment can still be used to
determing priorities.

(c) The date when the respective security interests of the pariies came into conflict was the
date of the Appointment Order

87  In Sperry Inc. v. Canadion Imperial Bank of Commerce (1985), 50 O.R. (2d) 267 (Ont.
C.A), aff'g (1982), 40 Q.R. (2d) 54 (Ont. H.C.), Morden T.A. dealt with a prionty conflict
between a bank, whose security interest had become unperfected through a lapse in registration,
and #n inventory supplier, whose security interest was also unperfected. After resolving the
p:nonty 155u¢-ot the basis of which creditor’s interest had attached first, Morden J.A. expressed
his view on-a different basis for coming fo the same conclusion. He stated at para. 35

..J-think that it would be teasonable to conclude that the priority issue between the parties
should be resolved as of the time when their respective security infeiests came into conflict.
This would appear to be March 14, 1980, when the bank sought to enforce its interest
against collateral in which Sperry cl.almed a superior interest. The issue arose at that time
— what right did the bank have against Spetry to enforce its security?

The step the bank took on March 14, 1980 to enforce its interest in the collateral was the
appointment of a private receiver pursuant to ifs general security agreement.

88  In this case, the Bank acted to realize upori ity security by giving 4 5. 244 notice and by
asking the. court to appoint 4 s. 47 BIA receiver pursuant to its general secuitty agteement. The
effect of the Bank’s. act was to have all actions aganst the debtor stayed by court order. The
question of the Bank’s right to enforee its security over all of the assets of the debtor arose at
that time. The asset sales in November and December merely converted those assets into
proceeds-which ¢ould be distributed according to the priorities over them when the receiver was
appointed. I am not aware of any authority that suggests that the date for determining ‘priotities
should be the date when funds owing to-a debtor are actually received.

(d) The policy of the BIA is not to inferfere with the rights of secured creditors in realizing

upon their secirity

8>  The policy of the BIA is not to interfere with the rights of secured creditors in realizing
wpon thgir security, Frank Bennett, in Benneit on Creditors” and Debtors’ Rights and Remedies,
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4th ed. (Toronto: Carswell, 1994) states at p. 703: “The trustee in bankruptcy acquires title to the
assets of the bankrupt subject to: the rights of secured creditors.” Similarly, at p. 416 of The 2007
Annotated Bankruptcy and Insolvency Act (Toronto: Carswell, 2006), Lioyd 'W. Houlden and
Geoffrey B. Moraweiz state:

The policy of the B4 in the case of bankruptey is not to interfere with secured creditors
except in so far as it may be necessary to protect the estate as to any surplus on the assets
covered by the security.

No leave 1s necessary for a secured creditor to proceed to realize, upon its security...

90 The statutory stay of proceedings confained in 5. 70(1) of the BI4 specifically excepts

“the rights of a secured creditor”, as does s. 71, which vests the property of thie bankrupt in the
trustee, If the debtor gives notice of his intention to make a proposal, the stay impesed by s.
69(1) does not apply where the secured creditor has given notice of its intention to enforce its
security undet s. 244(1) thore than ten days before the proposal.

91  In light of my earlier comments about the Supreme Court’s decision in Giffen, Re, it is
also important to observe that Giffen, Re doesnot justify using the date of the bankruptey, rather
than the date of the receivership, as the necessary reference date for determining priorities for
the sighificarit reason that the wording of the Ontario legiélauon is different from that considered
by the Supreme Cowrt in Giffer; Re. The B.C. plOVlSIOIl the Supreme Court was asked to
mterplet read ‘A secunty mterest . In collateral ,IS not eﬂ‘ecﬁve agamst a trustee in

legislatlon unhke Ontamo § PI’SA dees not Jefel 1o “a person who represents ﬂle CredltOIS of
the debior” Section 20(2)(b) of the Onfario PPSA further speeifies that the rights of the
creditor’s. representative are fo De “determined as of the date from which the person’s
representative status takes effect” while the B.C. legislation forces an inquiry as to whether the
security interest was perfected at the date of the bankruptey. This different legislative language
means that the decision in Giffen, Re cannot be apphed to set the date of the bankiuptcy, rather
than the date of the receivership, as the starting, point.*

92 The importance of the wording of the applicable ‘provincial legislation in determining
parties” rights in a bankruptey is highlighted by the decision of Lefebwre, Re, [2004] 3 S.C.R.
326 (8.C.C.). In Lefebvre [Lefebvre, Re, 2001 CarswellQue 2642 (C.S. Que. )] the bankruptey
judge and the majority of the Quebec Court of Appeal [2003 CarswellQue 446 (C.A. Que.)] had
applied Giffen, Re to two priority disputes, the facts of which were indistinguishable from those
considered in Giffen, Re. Wrifing for the court, Lebel I. allowed the appeal and held at para. 40
that the Quebec courts had given. :G;’fj.’én, Re;
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..a significance it did not in fact have, as the cowt failed to take anto account the statutory
context established by the provineial legislation of Biitish Columbia, which defined the
respective rights of a long-term lessor of a motor vehicle and the trustee in bankruptey of
the lessee. ... [T]he provincial legislation itself defined the natore of the respective rights of
lessors and trustees. ... As has already been mentioned, the Civil Code of Quebec does not:
provide for a smnlar consequence for failure to publish the rights out of a lease. In this
context, Giffen did not justify the solution adopted by the Court of Appeal.

93 Lefebvre thus makes it clear that Giffer, Re cantiot be applied generally without regérd to
the statutory context.

94 To interpret s. 20(2)(b) in a manner that shifts the reference point for the determination of
prioritics from the date the Bank acted to realize on ity seowity by appointing 4 . 47 BIA
receiver to the date the trustee in bankcuptcy was appointed interferes with the enforcement
process and is not consenant with bankruptey policy.

(e) Giving effect to PWC(C’s position would undermine the purpose of 5. 20 of the PPSA and’
lead to conunercial uncertainty

95 Finally, to read the reference point. for detemnn,mg priorities between the representative
of the creditors and the secured creditor as changmg in the way that PWC suggests undermines
the purpose of 5. 20 which, as [ liave indicated, s to preserve the priorities as they stood at the
time “a person who represents the creditors of the debtor” was appointed. From a practical point
of view, changing the date for determining priorities would lead to commercial uncertainty. As
noted by Winkler J. in Sun Life Assurance Ce. of Capada v, Royal Bank (1995), 10 P:P.S.A.C.
(2d) 246 (Onit. Gen. Div, [Commercial List])), the purpose: of the PPSA registration regime is to
impart order and certainty to commerce. To reverse pnormes i the middle of the distiibution
process when there has been no change in the receiver’s control over the assets is completely
confrary to the goals of the legislation,

Conclusion

96  Although the Bank was not exempt from the obligation to file a financing change
statement or a fresh financing statement upon learning of State’s name: change, its failure to do
so. in this case did not result. in 4. loss of - pnonty In. my opinion, the date for determining the
effectiveness of the Bank’s security interest is November 14, 2001, when the court appointed
PWC as interim receiver, This date for determining priorities did not change with the
appointment of PWC as trustee in bankruptey.
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Disposition

97  For the reasons I have given, I would allow the appeal, set aside the order of the motion
judge, and in its place provide the following ditection to PWC

That the security granted by State to the Bank as Agent is fully effective as against PWC
with respect to the Estate Funds (as defined in PWC’s notice of motion and attached report)
and that PWC act in the administration of the Estate accordingly:.

98  With respect to costs, [ note that no award of costs was made to the Bank or to St Paul at
first instatce as this was a novel issu¢ and the costs of PWC were ordered to be paid out of the
gstate. I would make the samié order here.

K. Feldman J.A.:

1 When the appellant bank sought the appoitittnent of an interinr receiver of the debtor
company, it held a perfected security interest over the assets of that company. However, during
the teceivership the appellant allowed its registration under the Personal Properzjx Security Act,
R.3.0; 1990, ¢. P.10 (the “PPSA”) to lapse. The appellant did not re-perfect its security inferest
before the interim receiver assigned the debtor into bankruptey, following which, a significant
tax refaiid caine into the debtor’s estate:

2 The appellant asserts priority under ss. 20(1)(h) and 20(2)(b) of the PPSA over the tax
refund and some: other undistributed funds; on the basis that the date when the receiver was
appointed is thie date for determining pri(mty and on that date, the appellant’s sgcurity intergst
was perfecfed In contrast, the: frustee in bankruptcy says that the relevant date for determining
priority is the date of the assignment into bankruptcy. Because on thaf date the appellant’s
security interest was unperfected. as against the trustee, the appellant ranks as an unsecured
creditor, pari passu with other unsecured creditors,

3 Themotion judge dismissed the appellant’s claim. For the reasons that follow, I agree with
the motion judge and would dismiss the-appeal.

Background

4 The appellant held a first registered generdl security interest over the personal property of
State, the debtor, and sought to enforce its security by seeking the appointment of an interim
receiver under s. 47(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 (thg “BI4™), A
court ordér appointing the réespondent, PricewaterhouseCoopers Ine. (”PWC”) as interim
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receiver was issued on November 14, 2001, Following its appointent, the intefim receiver sold
the substantial assets of State in three sales. In accordance with the vesting orders of the cout,
the interim receiver distributed the proceeds of the first two sales to the creditors, according to
their respective priorities af the time of the sales. As part of the first sale on November 14, 2001,
the receiver sold State’s name triggering s. 48(3) of the PPSA, which provides:

Where @ security ‘interest is perfected by registration and the seeured. party learns that the
name of the debtor has changed, the security interest in the collateral becomes unperfected
thirty days aftet the seciwed party learns of the change of name and the new name of the
debtor unless ‘the secured party registers a financing change statement or takes possession
of the collateral within such thirty days.

5  On January 31, 2002, in accerdance with the ferms of the order appointing it as inteiim
receiver, PWC agssigned. the debtor into bankruptoy and PWC was appomted the ‘trustee in
bankruptcy of the debtor’s, estate. Following the assignment, the trustee in bankroptcy received
an income tax refund of $4.325 million from the Canada Revenue Agency.

6  Before the date of the debtor’s assignment into bankiuptcy (and before the third sale of
assets) both the appellant bank and St. Paul Guarantee Insurance Company ("St. Paul®), a
subsequent secured creditor, had knowledge of the sale of the debtor’s name and failed to
register a financing, change statement Therefore both of their secured debts had become
unperfected in accordance with s. 48(3).>

7  Following the debtor’s assignment into bankruptey, the appellant bank asserted a first
priority right to the income tax refund and some other funds held by the trustee by filing a proof
of ¢laim, which included a secured claim in the amount of $20 million, with PWC as-frustee in
bankmmey In response, the trustee in bankruptey brought a motion for the advice and direction
of the court as to. whether the appellant bank’s security interest; which was unperfected at the
date of the bankruptey, remained effective against it as‘trustee.

8  The motion judge reachied the following conclysions:

L. An interimy receiver appointed under s, 47(1) of the B4 is not a person who
tepresents the creditors of the debtor within the meaning of ss. 20{1)(b) and 20(2)(b)
of the PPSA4.

2. The order appointing the interim receiver, which contemplated that interested
parties could move for a lift of the stay it imposed, did therefore not have the effect of
precluding the appellant from maintaining the perfected status of its securify interest
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following the appointment of the interim receiver.

3. A court has no jurisdiction to override provisions of the PPSA, including s. 48(3),
and the appellant’s security interest became unperfected in accmdance with that

4., As an alternative to its argument that the interim receiver is a person who represents
the creditors of the debtor; the appellant argued before the motion judge that it held a,
perfected security interest in the income tax refund and other amounts on the basis that
the interim eceiver took possession of those funds “on behalf of” the appellant upot
its appointmient at. the behest of the: appellant. The miotion judge rejected that ar gumeirt
and held that 5. 26(2) of the PPSA has no apphcauﬂn to the facts of this case, as the
interim receiver did not take possession of the income tax refund on behalf of the
appellatit bank.”®

5. PWC only became a person who represents the credifors of the debtor within the
‘meaning of 'ss. 20(1)(b) and. 20(2)(b) of the PPSA upon its appointment as trustee in

bankruptcy. Because at that time the security interest of the appellant was unpetfected,
it was 4nd remaing ineffective against the trustee from that date.

Issues

9 My collgague has identified two issues for determination on this appeal:
1. Did the order appointing flie interim receiver give the appellant an exemption from
complying with s. 48(3) of the PPSA?

2. Did the appellant’s failure to file a financing charge staternent result in a loss of ifs
priotity as a secured creditor?

The resolution of the second issue requires a determination of whether an interim receiver
appointed under s. 47(1) of the B4, although not referred to by mame in ss. 20(1)(b) and
20(2)(b), is “a person who represents the creditors of the debtor”™ within the meaning of these
provisions. It also requires a defermination of the purpose and effect of ss. 20(1)(by and 20(2)(b).

10 During the applicable period, ss. 20(1) and 20(2) of the PPSA read as follows:

20( 1y Except as provided.in subsection (3), until perfected, a security interest,
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(a) in collateral is subordinate to the interest of,

(i) a person who has a perfected security interest in the same collateral or who
has a lien given under any ofher Act or by a rule of Taw or who has 4 priority
under any other Act, or-

(ii)a person who causes the collateral to be seized through execution, attachment,
garnishment, charging order, equitable execution or other legal process, or

(iiiy all persons entitled by the Creditors’ Relief Act or otherwise to participate in
the distribution of the property over which a person described in subclause (ii)
has assumed control, or the proceeds of such property;

(b) in. collafteral is not effective against a person who represents the creditors of the
debtor, including an assignee for the benefit of creditors and a trustee in bankruptey

(c) in chattel paper, docaments of title, securities, instruments or goods is not effective
against a transferee thereof who takes under a transfer that does not secure paymient or
performance of an obligation and who gives value and veceives delivery thereof
without knowledge of the security interest;

(dY in intangibles other than accounts is not effective against a transferee thereof who
takes under a transfer that does not secure payment or performance of an obligation
and who gives value without knowledge of the security inferest,

20(2) The tights of a person,
(a) who has a statutory len referred to in subclause (1) {a) (i) arise,

() in. the case of the bankiuptey of the debtor, at the effestive date of the
bankruptcy, or

(ii) in any other case, when the lfenholder has taken possessmn or otherwise done
cvelythmg necessary to. make the lien enforceable in accordance with the
provisions of the Act creating the lien;

(b) snder clause (1) (b)‘ in respect of the collateral are o be deteymined as of the date
Jrom which the perspn ) represemamre statas takes effect
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(b).

[Emphasis added.]

11 In his submissions, counsel for the appellant, characterized the effect of ss. 20(1)(b) and
20(2)(b) to be that when a representative of ereditors is appointed, “the music stops” under the
PP8A, meaning that the priority rights of all parties are frozen for the purpose of distribution of
the estate of the debtor,

12 The appellant’s position is that an interim receiver, appointed by the court under s. 47(1)
of the BI4, is “a person who represenis the creditors of the debtor” within the ‘meaning of s.
20(LY(b) Qf the PPSA. The appellant submits that upon the appointment of the interim receiver,
the priority interests of all creditors of the debior are frozen and the interim receiver 1S to
distribute the assets or proceeds of the assets of the debtor, no matfer when they are realized or
distributed, in accordance with the respective priority positions of ‘the creditors as of the date of
the receiver’s appointment,

13 To the extent that the security interest of a secured cteditor may becotne unperfected
under s. 48(3) of the PPSA following the appointment of a representative of creditors, submits
the appellant, this post-appointment event has no bearing on the secured creditor’s priority for
the purpose of the distribution of assets of the debtor’s estate. Or, put another way, the effect of
the order appointing the interim receiver was to exeimpt the appellant from the fequirement of
complying with 5. 48(3). Consequently, the fact that the appellant failed to file a finaucing
change statement before ‘the date of the debtor's assignment into bankruptey and the
appointment of the trusteg in bankruptey did not affect the appellant’s entitlement to continue to
be paid from the gssets of the estate in dccordance with its priority position as it stogd on the
date of the appointment of the interitn receiver, af which time its security inferest was petfected.

14 | summarize my reasons for rejecting the appellant’s position as. follows. First, although
an inferim receiver may represent the creditors of the debtor for some purposes, it is not “a
persort who represents. the creditors of the debtor” within the ‘meaning and purpose of ss.
20(1)(b) and 20¢2)(b), and the term “receiver” should not be read in to these subsections. Unlike
a trustee in bankruptey, a receiver does not obtain the debtor’s pr Opnetary interest n the
collateral and obtaing no ‘priority rights under ss. 20(1)(b) or 20(2)(b) in the collateral, or in
respect of the collateral, and thus is not in a priority contest with any creditor on behalf of
unsecured creditors. The purpose of these subsections is to-allow the representative of creditors
to defeat unperfected security interests on behalf of unsecured ereditors whose rights to collect
outstanding debts from the debtor are statutorily stayed, such as on bankruptcy or assignment. for
the benefit of creditors. Unlike on a bankruptcy or assignment for the benefit of creditors,
creditors’ pi'ijority ,1'ights- are ot sjtatutaﬁly st_aye(;l off a r’,ef-g,eivership, Al'ﬂlcugh such rights may
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be stayed by the order appointing the receiver, a creditor may apply to lift the stay in order to
commence or continue proceedings to collect its debt.

15 Second, the effect of ss. 20(1)(by and 20(2)(b) is to determine the pnonty rights of
¢reditors at a pamCular time, but not to fregze prionties for all time, or, in the words of
appellant’s counsel, to “stop the music™. Neither these subsections nor the order appointing the
interim receiver had the effect of exempting the appellant from the requirement of complying
with s. 48(3). Consequently the appellant’s security interest became unperfecied by its failure to
file: a financing change statement within the time period specified by s. 48(3) Because it also
farled to te-register under s. 30(6) Defore the debtor’s dssignment into bankroptey, the
appellant’s security interest is not effective agdinst the trustee in bankrupicy.

Analysis

Issue 1: Did the order appointing the interim receiver give the appellant an exemption from
complying with s. 48(3) of the: PPSA?

16 The motion judge found that the order appointing the receiver did not exempt the
appellant from complyitig with s. 48(3), nor did the stay provisions of the order prevent the
appellant from seeking to lift the stay in order to file a financing. change statement. My
coﬂeague concludes that the motton Judge was corrept on tIus issue and I agree ln my view, the
seom*fty ;mterest to beoome unpelfected and to be meﬁfecﬁve agamst the 1:rustee in bankruptcy
under $s..20(1)(b) and 20(2)(b).

Issue 2: Did the appellant’s failure to file a financing change statement result in a loss of its
priority as a secured creditor?

(1) Subsection 20(1) of the PPS4

17 Subsection 20(1) piescribes the effect of perfection of a security interest in collateral in
rélation to other claims against the same collateral and defines the fules for determining priority
between the holder of an unperfected security interest and others with a claim to, or an interest
in, the collateral. Under s, 20(1)(a), an wnperfected security interest “is subordinate to” perfected
security interests in the same collateral as well to the inferests of lienholders and of unsecured
ocreditors who have seized the collateral through legal processes.

18 In contrast, under ss. 20(1)(b), (c) and (d), an unperfected security interest “is mot.
effective™ against a person who represents the creditors of the debtor, including an assignee for
the benefit of creditors and a trustee in bankruptey, and against certain transferees of the
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debtor’s property. The different language is used becaunse s. 20(1)(a) orders the priority among
secured, creditors and other ereditors with a realized interest in. the collaferal, while under ss.
20(1)(b), (¢) and (d), an unperfected security interest is treated as an unsecured interest as
against the named persons.

19 In order {o interpret the meaning and scope of the ferm “a person who represents the
creditors of the debtor™ in s. 20(1)(b) of the PPSA, one must examine the langnage of ss.
2001)(b) and- 20(2)(b), since both clauses work together, as well as the purpose of the provisions,
‘which I will discuss later in these reasons,

20 Clause 20(1)(b) states that a security interest in collateral, until perfected, “is not effective
against a person who represents the creditors. of the debtor, mcludmg an assignee for the benefit
of creditors. and a trustee in. bankruptcy.” Before this provision was amended in 1989, it
provided that an unperfected security interest in collateral was ineffective dgainst three named
representatives: 4 trustee in bankruptty, an assignee for the benefit of creditors and a receiver.
See Personal Propertfy Securify Act, R.8.0. 1980, ¢ 375, s. 22(1)(&)(111) While m:amendmg thie
provision the legislature specifically removed, the reference to a “receiver”, it also added the
term “mcludmg” which now precedes “assignee for the benefit of creditors” and ¢ tmste,e, in
bankruptcy”, The appellant atgues that because the legislature used the word “including”, the
temoval of the reference to a “receiver” does not indicate an intentioti by the legm}atme to
exelude receivers from the ambit of the provision.*

'7'1 B disagree The lcgis'latm:e"s 'remoya] of a receiver fro,m s, 20( 1)(b) mcans the appellant
i ed1t01s of the debtor” in the sense ﬂlat its ﬂae language and pmpose of both ss. 20(1)(11) and
20(2)(!3) There is no questton that, in carrying out its functions and duties, an interim receiver
can act in.a 1ep1esentat1ve eapaclty on behalf of some or all of the creditors.® The issue in this
c¢ase is whether an interimh receiver is the type of representative of creditors ﬂlat 15 referred to m
these two clanises.

(it) A receiver does not obrain the debtor’s proprietary interest in the collateral

22 The farst velevant difference between areceiver and a frustee in bankruptey or an assignee
for the benefit of creditors is that a receiver does not obtain the debtor’s proprietary interest in
the collateral. In thenr text Personal Property Security Law (Toronto: Irwin Law Inc., 2005),
Professors Cuming, Walsh and Wood; at pp. 441-42, begin their discussion of the interface
between s. 20 of the PPS4 and the BI4 by explaining that the vesting of the debtor’s personal
property in the trustee in bankruptey under s. 71(2) of the BI4 gives the trusiee the independent
status to defeat inperfected security interests in that property under s. 20:
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23

The PPSA provides that a secority interest is not effective against a trustee in bankruptcy if
the security inferest is unperfected at the date of bankraptey. The effect of this is to give to
the debtor’s trustee in bankruptcy an mdependent status to defeat unperfected security
inferests in personal property that vests in the trustee as provided by BIA [sub]section
71(2). [Citations omitted.]

The two creditors” representatives named in s. 20(1)(b) share an important characteristic:

by virtue of statute (s, 71 of the Bl4 and ss. 7 and 8 of the Assignments and Preferences Act,

R.5.0. 1990, c. A.33), apon their respec‘l:lve appointmeits, the proprietary rights of the debtor in
the collateral vest in these representatives.

24

25

Section 71 of the Bl4 provides:

71. On a bankruptcy order beng ‘made .or an assignment being filed with an official
receiver, a bankrupt ceases to have any capacity to dispose of or otherwise deal with their
property, which shall, subject to this Actand to the rights of secured creditors, immediately
pass to and vest in the: trustee fiamed in the bankeyptey order or dssignment, and in any gase
of change of ‘trustee the properiy shall pass from frustee to trustee without any assignment
or transfer. '

Sections 7 and 8 of the Assignmerts and Preferences Act provide:

7. Every assignment made under this Act for the general benefit of creditors, if the property
i§ described in the words “all my personal property that may be seized and sold under
execu'tion and all my real estate, credits and effects”, or in words to the like effect, vests in
the assignee all the real and personal estate, rights, property, credits and effects, whether
vested or contingent, belongmg to the assigrior at the time of the assignment, except such as
are by law exempt from seizure or sale under execution, subject; however, as regards land,
to the Registry Act and the Earid Titles Act.

8. Every assignment for the general benefit of creditors, whether it is or is not expressed to
be made nnder or in pursuance of this Act and whether the assignment does or does not
include all the real and persondl estate of the assigrior, vests the estate, whethier real or
personal or partly real and partly personal, theleby assigned in the assignee therein named
for the general benefit of creditors, and the assignment and the property thereby assigned is
subject to all the provisions of this Act, and the same applies to the assignee named. in the
assignment.
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26 As a result, these representatives hold the debtor’s proprietary interest in the collateral.
This is to be confrasted with tlie role and legal status of a receiver, whether puvately of
court-appointed. 1 will discuss court-appointed receivers because in this case, PWC s a
court-appointed receiver and a court-appointed receiver has statutory authority.

27  Ong important difference between a comt—appomted teceiver and a frustee in bankruptcy
(or assignee for the benefit of cr: edltors) is that a receiver obtains its powers from an order of the
court. These powers. allow the regeiver to administer the business and assefs of the debtor, and to
effect a sale of the debtor’s assets pursuant to a vesting order of the court. However; the debtor’s
property rights in the assets, whether the debtor has full or parﬁal title or merely a right of
possession, -do not devolve onto the réceiver as they do onte & trustee in bankiuptcy by statate
under s. 71 of the BIA. As the motion judge stated at para. 29:

The appeintuient of an Interith Receiver does not vest the assets of the debtor in the Interim
Receiver, as in the vase of a Trustee in Bankruptey, nor do the liabilities of the debtor
become labilities of ‘the Interim Receiver whereas, in the case of a bankruptey, the
liabilities become liabilifies of the bankrupt estate to be administered and, subject to the
rights of secured creditors, paid or compromised by the Trustee out of the assets of the
bankeupt estate.

28  The receiver is solely an administrator accountable: to the court and fo all stakeholders in
the receivership, appointed to ensure that the debtor’s assets are iealized in an orderly manner
and for the maximum realizable value, and then to distribute the proceeds to creditors and other
claimants m accordance with their respective priorities. It is in that way that a recewei may
Tepresent. credifors. As the motion judge pointed. out, a debtor could retain possession and
remain in business during & reeeivership, and, subject o the terms of the order appointing the
interim receiver, could borrow additional funds and create additional security that would
continue after the termination of the receivership. Iu some circumstances. the debtor could refain
the business following the discharge of the receiver, The debtor is not stripped of all of its
interest in the collateral upon the appointment of an interim receiver,

29 The fact that ss. 20(])(1)) and 20(2)(b) deal with. proprietary rights is reflected in the
language and effect of s, 20(2)(b) which states:

20(2) The rights of a petson,

.......

(b) under clanse (L)(b) in tespect of the collateral ate to be determinied as of the date
from which the person’s tepresentative status takes effect.
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The effect of 5. 20(2) is to define the time fiom which the righits of statutory lierholders under s.

20(1)(#)(i) and of representatives of credifors under s. 20(1)(b) ate to be determined. The
effective timing of the ather rights under ss. 20(1) (a), (¢ and {d) is built into the description of
those rights, (See para. 10 above for the relevant provisions.)

30 However, the wording of s. 20(2)(b) also tells us that s. 20(L)(b) hias conferred “rights ...
in respect of the collateral™ on the representative of ereditors and that those rights are to be
detennmed ‘as. of” the effective date of the representative’s appointment. Although the term

ghts” standmg alone, is used in 5. 60 of the PP&A4 to mean the right fo take administrative
steps, “rights ... in tespect. of the collateral” are rights that indicate a proprietary or priority
mterest in the collateral that entities the holder of such rights fo be paid out of the proceeds of
that collateral in accordance with its priority.

(ifi} A receiver does not assert the claim of the unsecured creditors agaivist competing security
interests

31 A trustee in bankruptcy, unlike a receiver, represents the creditors in another way beyond
administering the estate: the trustee holds the debtor’s proprietary interest in the assets on behalf
of the unsecured credifors. As Tacobucei L. stated in Giffer, Re, [1998] 1 S.C.R. 91 (8.C.C.) at
para. 41 (referring to the Saskatchewan Court of Appeal decision in Pacrar Financial Services
Lid, v Sinco Trucking Etd. {Trustee of), [1989] 3 W.W.R. 481 (Sask. C.A.), at 490

[T]he trustee, after bankruptey, acts as the represenfative of the unsecured creditors of the
bankrupt and asserts “the claim of the unsecured creditors to the goods and possessions of

 the bankrupt pursuant to the priorities established for competing perfected and unperfected
security interests.”

32 Consequently, a trustee occupies a priority position for the purpose of distribution of the
proceeds of the debtor’s estate. In that sense, a trustee in bankruptey is in competition with other
creditors for its priotity position among ereditors, and ifs fights in the collateral are in
competition with the 11’ghts of ether creditors in ‘the collateral. In contrast, a receiver is not in
competition with creditors and has no priority pqsmon itself because any rights it has in the
collateral are administrative but not proprietary. It is merely an administrator who pays out the
proceeds to the creditors, both secured and unsecured, if there are sufficient funds, in the order
of their priority.

33  In Giffen, Re, Jacobueei J. discussed the purpose and effect of s. 20 of the British
Columbia. Personal Property Security Act, RS.B.C. 1996, t. 359-which is the counterpart of s.
20 of the PPSA but with shightly different wording. He explained that the reasoni why the PPSA
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provides that.a trusteg in bankruptoy defeats an unperfected security interest is becanse, before
banknlptcy, an unsecured creditor can take steps to obtain and enforce a judgment against the
debfor through execution proceedings that will rank ahead of an unperfected security interest
under s. 20(1)(a)(i). However, once bankruptey occurs, “all claims are frozen and the unsecured
creditors nust look to the trustee in bankruptey to assert their ¢laims,” Giffen, Re, supra at-para.
39. As Anthony Duggan and Jacob Ziegel explain when discussing Giffen, Re in their article,
“Justice Tacobucei and the Canadian Taw of Deemed Trusts and, Chattel Security” (2007), 57
U.T.LJ. 227 at 231: “If the debtor becomes bankrupt while the execution process is still in train,
the execution creditor loses this priority by virtue of the stay provisions in the BIA, ss. 69.3 and
7 )'w!!

34 InGiffen; Re, supra at para. 39, Tacobueei 1. adopted the following statement by Professor
Cuming, in his article entitled “Canadian Bankruptcy Law: A Secured Creditor’s Heaven”
(1994), 24 Can, Bus, L.J. 17 at 27-28;

In effect, the judgment enforcement rights of unsecured creditors are merged in the
bankrupt‘cy ploceedings and the trustee is now the repre,sentafive of cmdﬂo:ms W]io can 1o
enforoetent nghts the frustee has status onder s, 20(1:)(1) of the B.C. PPSA 1o ‘aﬁac'k the
unperfected security interest.

And at para. 41, Tacobucci . agreed with the conclusion of the Saskatchewan Court of Appeal at
p.490 of Pacear that: “It is sunply a contest as between an unsecured creditor and the holder of
an unperfected security interest.”

35  In their disenssion of Giffen; Re, Professors Duggan and Ziegel, supra at 231-34, explain
how bankiuptey law works with the PPSA to preseive creditors” relative: priotity entltlements
post-bankruptey. The authors comiment that lacobucei 1.°s degision in Giffen; Re confirmis. “the
complementary relationship between the federal bankruptey statute and. the provineial PPSAs™:
supra at 249.

36 It follows from Giffen, Re-that a receiver is not intended to be included as a2 “persort who
represents the creditors of the debtor™ for the purpose and therefore within the meaning of ss.
20(1)(b) and 20(2)(b) of the PPSA. The reasons for this conclusmn are: (a) unlike in a
bankruptcy, a teceiver, ‘including a court-appointed interim receiver, does not stand in for
unsecured creditors 'in a ‘priority confest with any other creditor; (b) a receiver is not the

“repository of enforcement rights” of unsecured creditors with. any status to “attack the
unpelfected security interest” (Giffen, Re, supra, at para, 39); and (c)ina receivership, untike in
a bankruptey, there is no statufory stay causing execution creditors to lose their priority and
ability to realize on their debt.
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(iv) Personal Property Security Acts of other provinces

37  The conclusion that a receiver is not a person who represents the creditors of the: debtor
umider 5. 20'is also consistent with the conelatwe sections of thie Personal Property Security Acts
of the other common law prewnoes ' The comparable provisions in British Columbia, Alberta,
Saskatchewan, Manitoba, Nova Scotla New Brunswick, Prince Edward Island ‘and
Newfoundland do not include a receiver.®® Ouly ‘the relevant sections of the Manitoba and
Ontario Acts formerly referred to a receiver, but both have since been amended to remove this
refetence.

38  The Manitoba statute contained a provision with language identical to the previous
version, of the Ontario seetion, R.S.0. 1980, ¢. 373, which read:

22(1) [A]n unperfected security interest is subordinate to

(a) the interest of'a person

(iif) whe represents the: creditors of the debtor as assignee for the benefif of creditors,
trustee in bankruptcy or receiver...

22(2) The rights of @ person. under sub-clause 1(a)(iii) in respect of the ¢ollateral are
referable to the date from which his status has effect and arise without regard to the
personal knowledge «of ‘the representative if any represented creditor was, on the relevant
date, without knowledge of the unperfected security interest.

Marnitoba’s replacement provision does not use the term mcludes?’,, but instead lists only two
representatives of ereditors, neither of which is a receiver. ™

89  The Manitoba courts considered the effect of the former wording of s. 22 in the context of
a court-appointed receivership in the case of RowNar Ine. v. Ja-Sha Tricking & Eeasing Lid.,

[1991] 6 W.W.R. 764 (Man. Q.B.), aff’d (1992), 94 D.L.R. (4th) 611 (Man. C.A.). The coutt
had appointed a receiver of the debtor trucking company ‘at the request of a secured ereditor,

Roynat. Another secured creditor, Paccar, had a prior purchase-money security ‘interest in some
of thie trucks, but had madveﬁenﬂy failed to renew ity PPSA registration and was vriperfected on
the date of the appointment of the receiver. Paccar sought an extension of time to re-perfect ifs
secutity under s. 65 of the Manitoba PPSA, which provided that when an extension is granted
“the rights of other persons accrued up to the time of the registration of the order made under
this section are not affected by the order.” The receiver opposed Paccar’s motion. It took the
position that on its appointient as a réceiver, By operatiof of ss. 22(1)(a)(xii) and 22(2), it hiad
accrued the rights referred to in s, 65.
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40  In the Court of Queen’s Bench, Scollin J. le_]ected the position of the receiver. He
exp]amed that even though a receiver was referred to in s. 22, the rights and inferests of a
receiver are not the same as these of a trustee in bankruptcy. He concluded at 768 that:

[Tlhe provisions of s. 22 can be sensibly reconciled with the provisions of s. 65 by
recognizing that the ouly rights of the creditor which should be subordinated to the interest
and rights of the receiver are those which necessarily conflict with the due exercise of the
tights of the récéiver as repr esentative of the creditors in. execu‘tmg the mandate of the
coiirt. The status of a receiver does not bring. with it a cemucopla of rights.... Beyond his
mandate;, the receiver has no status. Unless his rights or interests are affecied, no issue of
subordination even arises. In this case he has demonstrated no diminution of his rights or
interest and no prejudice to any creditor. To recognize the substantive security interest of
Paccar canses no injustice .or prejudice to the receiver or to other creditors and permits full
recngtwn of and harmony befween ss. 22 and 65 of the Act. Absent prejudice, the
receiver’s rights or interest -do not extend to. defeating an application which, but for his
appointment, would be efféctive to relieve against an inadvertent lapse,

41  The Court of Appeal dismissed the appeal. Twaddle T.A. acknowledged that Scollin J.
may have been correct in his view, dlstmgnshmg a frustee in bankruptcy from a receiver, that
while a trustes in bankuptey does acquire a prionify property right on appointment, a receiver
does not. However, he said he ‘was not iequired to decide the issue because hie could dismiss the
appeal based on lifs inferpretation that's. 22 did not defeat the remedial effect of s. 65. He stated
atp. 613;

An order made under s. 65 re-petfects the security interest as though it had never lapsed,
subject enly to the rights of those who have dealt with fhe debtor in the meantinie and who
would be prejudiced by permitting the order under s. 65 to have retroactive effect.

42 Inmy view, Scollin J.”s analysis of the rights of a receiver was correct and consistent with
the congclusion reached on the appeal. Furthermore, his understanding was gwen full effect when
s. 22 was repealed and replaced in Manitoba in 1993 with the new provision that excludes a
receiver from its ambit. As mentioned above, the equivalent. statufory provisions of thi¢ other
common law provinces do not make reference to a receiver.

(v) The effect of a court-ordered sty

43 Other case 1aw has also cans1deled fhe issue of re-perfecting a security interest following
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the appointment of a receiver or of a monitor under s. 11.7 of the Companies’ Creditors
Arvangement Act, R.S.C. 1985, ©. C-36. This case law arises because wien a receiver (or
monitor) is appointed, unlike in a bankruptcy, the debtor does not tose all rights and ‘interest in
the collateral and the rights of creditors are not statutorily frozen. Although an order appointing
& receivér will normally stay all proceedings agginst the interests of the debtor, the court ¢an
always lift the stay to allow a creditor to take certain steps to enforce its rights or perfect ifs
security against the debtor, subject to censidering competing rights acquired by other creditors
in the interim.

44 Subsection 30(6) of the Ontario PPSA provides:

Where a security interest that is perfected by registration becomes unperfected and is again
perfected by registrationi, the seeurity interest shall be deemed to have been continuously
perfected. fromr the tiine of first perfection except that if a person acquired rights in all or
part of the collateral during the period when the security inferest was unperfected, the
registration shall not be effective as against the person who acquired the rights during such
period.

Using 8. 30(6), a secured credifor with a security inferest that is originally perfected by
registration but becomes unperfected, can re-perfect by registration. and regain its priority
standing as.against all other creditors except as ‘against someone who “acquired rights in all or
part of the collateral” while the creditor’s security interest was unperfected.

45  As wag decided in Roynar, supra, on appointurent, a receiver does not acquire any nghts
inthe collateral that are in competmon with the rights of any creditor. In other words, a receiver
does not obtain the right to receive any portion of the proceeds of the estate of the debtor.
Consequeritly, a secured creditor whose security interest had been perfected at some point but
was unperfected on the date: of the appointment of a receiver may re-perfect under s. 30(6) and
retain its prietity, regardless of the appointment of a receiver in the inferim, by obtaining a

lift-stay order from the court, if necessary,

46 Forexample, in TRG Services Inc., Re (2006), 26 C.B.R. (5th) 203 (Ont. S.C.J.) at paras.
53-59, C. Campbell J. beld that & monitor under the CCA4 is not 4 1epreéenfat1va of ereditors
within s. 20 1)(b) of the PPSA. He stated that “[f]he fact that the Initial Order envisaged the
Monitor assessing cla:um,s as between creditors does not grant it any legal entitlement to or over
the assets of the debtor™: TR(F Services Inc., Re, supra at para. 57. C. Campbell J. allowed the
appeal from the declsmn of the inonitor who had refused to allow a sectred creditor to perfect
its seourity after the CCAA order. He concluded that there was nothing in the CCAA that would
permit the exercise of any jutisdiction to disallow registration and that s. 20(1)(b) did nof apply
for the reasons quoted.
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47  Similarly, in Brookside Capiial Partners Inc. v. Kodiak Energy Services [Lid.
(Receiver-Manager of) (2006), 25 CB.R. (5th) 273 (Alta. Q.B.), Richter was first a mionitor of
the debtor, Kodiak, under the CCAA4 and subsequently, receiver-manager of Kodiak appointed
by the court to carry out a sale of its assets, Brookside was 2 secured creditor of Kodiak whose
:reglsu atlon. under the Alberta PPSA was d defectwe Consequenﬂy% both before and. on the date: of

48  Brookside registered a financing change statement on the day the receiver was appointed
and sought leave of the court to lift the court-ordered stay and. validate that registration munc pro
nne. Richter, as Kodiak’s receiver, took the position that Brookside’s security interest ‘was
meffective against it. AS in this case, the receiver argued that its role was similaf to 4 trustee in
bankruptey and it should therefore have the same tools as those provided to trustees in
bankruptcy by the PPSA

49 The first issue before the Brookside court was “whether a receiver should be seen as
entitled to the same pnouty as is grauted to a frustee in bankruptey by s. 20(a)(i) of the PPSA™:
suprg at para. 13. The second question was whether the stays under both appointment orders
should be lifted to allow Brookside to validate its registrafion nunc pro func, The application
judge made the important observation that the second issue would not grise if a receiver is the
same as a trustee under 3. 20(‘,&)(1) because, i that event, Brookside’s unperfected security
interest would be ineffective against the receiver and “Brookside®s attempted correction of its
registration after the date -of the Receivership Order could not improve its position™: supra at
para. 14. [Emphasis added.]

50  The application judge concluded on the first question that because s. 20(a)(i) of the
Alberta PPSA refers only to a trustee in bankruptey, it cannot be interpreted to also refer to a
receiver.” He then went on to decide the second question. He concluded that there would be no
prejudice to-the debtor or any of the other ¢reditors by allowing Brookside to perfect its security
as of the date of the receivership, because had the CCA4 and receivership ordets not been made,

Brookside could have perfected at any time. Since s. 20(8)(i) did not apply, there was 10 reason
why the secured creditor could not register under the PPSA. Nor was there any purpose in
precluding the ex post facto registration,

51  As these cases demonsirate, in a receivership, because & creditors tight to take steps
against the debtor is stayed not by any legislative directive, but rather by virtue of the terms of
the order appointing the receiver, such a stay can be lifted by the court to allow a secured or
unsecured creditor fo pursue its rights against the interests of the debtor in appropriate
circumstances, mcluding obtaining judgment or asserting a lien, and to effect relevant
registrations. This includes 1eglstra‘tlons under s. 30(6) of the PPSA to regain prierify for the
purpose of distribution of the debtor’s assets by the receiver.

52  In fact, the niew Standard Templat’e R’”‘ewershlp Order of the Commer¢ial Lle.— wlnch
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1s to be used when a receiver is appointed by thie Supetior Court of Justice — cleatly excepts
registrations under the PPSA from the effect of the stay. Paragraph 9, which contains the stay
order, specifically provides that nothing in fhat paragraph prevenfs “the filing of any
registrations to preserve or perfect a security interest”. This paragraph clesrly describes the
nnderstanding of the bench and bar that the “musi¢™ does not stop on the appointment of a
teceiver because the ongoing need to register and to peifect security is recogmized. and
acknowledged. There would be no cause or purpose in doing so if priorities were frozen on the
date of the order.

53  There is nothing in the PPS4 that says that it stops being applicable at any time. Tn
particular, s. 20 doesnot pr&vent ss. 48(3) or 30(6) from continuing to apply and to have effect.
It does not freeze priority positions but just states. the consequences of non—perfectlan at & pomt
in time. There is no legislated freezing of ‘priorities, or anything that “stops the music™ in a
receivership, other than the court order ¢reating it which provides for the ability to seek and
obtain a lift-stay order. Consequently, the resilt the appellant seeks to:achieve — the ﬁ‘eezmg of
pnenty positions — does not oceur in a receivership. Nor are the unsecured creditors left ina
posmon where they are necessarily precluded from taking finther steps to enforce their rights
against the inferest of the debtor, Therefore, when a receiver is appoinfed, the unsecured
creditors do not reed s. 20(1)(b) to level ‘the playitg field for them as against unperfeoted
seciuity interests. A receiver 18 not 4 “repository of enforcement rights” like a frustee in
bankruptey; nor do unsecured creditors need to rely on a receiver to attack unpetfected security
interests

54  Tn a bankruptcy, not only does the debtor have no fuither initeiest in the collateral, but also
the priority rights of creditors are “frozen”, as stated by Tacobuicci J. in Giffen, Re, supra at para.
39 by virtue of's. 71 and s. 69.3(1) of the BIA,™ the latter of which provides:

Sobject to subsections (2) and (3) and sections 69.4 and 69.5, on the bankruptey of any
debtor, no. creditor has any remedy against the debtor or thie debfor’s property, or may
commence or continue any action, execution ot ather proceedings, for the recovery of a
claim provable in bankruptcy, until the trustee has been discharged.

55  Consequently, in a bankruptcy, the effect of ss. 20(1)(b) and 20(2)(b) together with the
BiA is that a security interest 'in collateral that is unperfected on the date of bankruptcy is
ineffective against the trustee throughout the bankruptcy, and. that unperfected status cannot be
cured in relation to the frustee. Similarly, a Secutity interest that is perfected on the date of
bankruptey is effective against the: trustee and. remains effective because the balkrupt gstate is
frozen and the debtor no longer has any interest in the cotlateral for the purposes of registration.

(vi) Trustee’s allernative argliment
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56 The trustee in bankruptcy argued on this appeal that even. if the receiver is “a person who
represents the creditors of the debtor™ under s. 20’(‘1)(b), because the appellant bank’s security
interest was unperfected on the date when the trustee in bankruptcy was appointed, its security
interest was in¢ffective against the trustee under the express words of s 20(1)(b). The
appellant’s position was that once priorities were frozen on the appointment of the interim
receiver, they remained frozen on the appointment of the trustee. My eolleague has concluded
that the interim receivership never terminated, that the tax refund came fo the interim receiver,
and that the sections operate from and relate back to the original date wheit PWC was first
appointed as interim receiver, at which time the appellant’s security interest was perfected.

57  In respect of the trystee’s position, I agree that the appellant’s security inferest is
ineffective against the trustee. As I have explained, ss. 20(1)(b) and 20(2)(b) should not be read
10 apply to a receiver for two feasons. Unlike a trustee inm bankruptcy and an assignee for' the
benefit of creditors, a receiver does nof obtain the debtor’s rights in respect of the eollateral and
is therefore not in a priority contest with any ereditor on behalf'of unsecured creditors. Also, in a
receivership, the debtor maintains its rights in the collateral. Second, unlike in a bankruptey,
creditors’ tights 4re not frozén on a lecelvershlp by statute. Those rights may be stayed by the
court order appointing the receiver, but as in the order i this case, the. stay can be and often is
lifted in -order to -4allow a creditor to register to maintain ifs perfected status — for example,

under s, 48(3) — or to re-perfect under s. 30(6). As already noted, the new standard form of
order for a court-appojnted receiver no longer includes any stay of a creditor’s right to perfect or
re-perfect its security interest Thie only purpose for a creditor to perfect or re-perfect after a
receiver is appoiuted s to maintain ifs priority during the receivership.

58  The motion judge found, in accordance with the record and the position of the trustee,
that the tax refund came ifito the hands of PWC g5 trusté¢ in bankroptey. The interim receiver
assmgued the debtor into bankruptey in accordance with the order appointing it, at'which time the
provisions of the BI4 applied, including s, 71. It was not disputed, either before the motion
judge (see para. 59 of his reasons) or on this.appeal, that the property of the debtor passed to the
trustee on the date of the bankmptcy. Section 20{1)(b) of the PPSA says that an unperfected
security interest is ineffective against a trustee in bankruptoy. The court is required to give effect
~ to that specific statutory provision. | "

Conclusion

59 I agree with the motion judge that a receiver is not a representative of creditors within the
meaning of 5. 20(1)(b) and 20(2)(b) of the PPSA and the term “receiver” should not be read m
to the legislation. Because the appellant’s security interest became unperfected as a result of the
operation of 5. 48(3);, aild because it did not re—peff‘ecm its security interest before the assigriment
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of the debtor into bankmptcy, it was unperfected on the date of the appointment of the trustee
and its secority interest is therefore ineffective against the trustee.

60  The unfortunate result for the appellant, and apparent windfall for St. Paul, is that the
appellant loses its priority over St, Paul, and even though St. Paul also lost its secured standing,
they rank pari passi as unsecured credifors in the bankruptcy. This result flows from the fact
that both wete unperfected on the date of the appointment of the trustee and both their security
interests ate therefore ingffective against the trustee.

61 ['would dismiss the appeal with costs to the trustee and. to St. Paul out of the estate. 1
would fix those costs in the amount of $15,000 each, inclusive of disbursements and G.5.T.

H.S. LaForme J.A.:
Lagree.

Appedl dismissed.

Footnotes
1 Section 1()) of the PRSH defines “collateral” as “personal praperty thal is subject to a security interest”.

2 Thidet 5. 11(1} of the PPSA, 4 seciirity hiterest iy viot enforceable agniist a thitd. party tifiless the rediitrenients of the PPSA for
“alfachment™ aremef, Attachment ocenrs when: (1)) the creditor takes possession of ihe collateral orenters into o writlen scourity
agreement with tife debtor; (2) the sgresment is signed by the debitor; and (3) thie agreement contams 4 ‘desctiption of ‘thie: colltiteral
enabling it to be idedtified. T addition, “valug”-or consideration for the agreement- imust, be given by the creditor and the debtor

niust have *rghts™in the-collateral.

3 A sectirily mterest 11l investment propeﬁy mgy now be perieete.d by ¢onfral of the collateral wider subsstio 1 {2), Seeyrities
Transfer Aer, 2006, 8:0, 2006, ¢. §, 5. 123(9).

4 These are o rinimber of r.mepu;ins to the gem.ral Ermnty rmles poritatned in 8, 30 with wifich we are riof wrcemed. Orie gxception is.
‘2 Purchase Money Security. Interest (PMSI) in inventory.

§ Unless otherwise indicated, wiiere the tem “receiver’™ is used T s feasotrs, it 15 uved o reier to an interint receiver appoitited
by the courf under s. 47 of the BIA,

6 The métion Jidge held that the refitnd was # receivable that %was not capable of being possessid. Tliis aspect of the niotioh jiidge's
decision is not under appeal. Tmake no comment as to.1he correcness of the motion judge”s conclusion.

1 Section 48(3) reads:
(3) Where a scourity- interest is pcrfected by registration and the secured party leams that the name of the deblor has changed, the
security interest in flve collateral begormes unperfected thirty davs atter the:secured party learms:of the change of name and the new
Agme-of the debtor tilesy the sscired paity registery o finanging change stafertient or; takes possession of the-collateral within gugh
thirty-days.
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A financing change statement carmot: be~used to reperfect o lapsed securily interest. A fresh financing stajerent is required, See's.
52(2) of thie.PPSA.

The relevart provisions;of s. 20 provide;

20 (1) Exeept as provided in subsection (3), until perfécted, o security interest,

(1) in collateral is not effective dgainst a persan, who represents the-creditors: of the-debtar, including sm asmgnee {or the: benefit of
creditors and a trusiee im bankrupteys

(2} The rights of a person,

(U) under ¢lanss 1(h) in respést of the collateral are to be determined. as of'ihe date: from which the person’s fepreseritative status
takes effect,

Section 3076) reads:

Whiere a security interest that is perfecled by registration becomes unperfected and is again perfected by registration, the securify
mtmst shall be deemed to hinve been continuotisly perfected from the time-of first pcrfecuﬁn except thit if a person acquired rights.
intalll of part of 't collatetal dufing the period when thie seourity infersst wus nnpertected, the-tegistration shall not be effective as
against the;person who acqnired the rights:during such period.

Theexeeption in subs: (3) is motrelevant dn this appeal.

"The. most comon formulation is: “A security interest... in collateral is not effective. against (i) a frustee  bankruptey if the
securily iitérest 1§ Unperfected ut (he dite-of bankriptey, of (fij a 11{]u1dnter appommd isidet the Wirding-ip Aot (Canade) if the:
security interest is nnperfected af the dafe that the winding-up order is made...” as found, for example in Manitoba®s; Personal
Property Security der, C:C.8M. ¢. P. 35,5.20(b). )

Bubsection (3) deals with purchase-money security interests, and ifs.exception isnot relovant here,

MeLaren- goss on to comntent that the 1992 amendinenty (o the BLA bronght with them regulauon of recetvers where a debtor is
insolvert. Fe-observes that federal bmﬂ(ruptcy legislation has. increased the coritrol and accountabilify of these privately-appointed
receivers. He raises the possibility that in light of fhese statutary changes, pnvaielv—appomted receivers will also be held fo be
representatives-of thi ereditors within the meanmu of 5, 201 Xb) of the Act. ngcl and Denommie, supra, qUery at g 163 whetler
Ohtario law: would recognize a category ol credifors” representatives who do niot.owe their status fo statutery authority: In this case,
Wwe are ol congerrisd wu;h a privately-appointed. feceiver but 4 tourt-appointed interim receiver whio- darived his statas. from ﬂm
BrA.

Ifin fact PWC s acting:as 4 representative-of the Bank alone, it seems it would have been under a duty to apply to the court to [ift
thi stay to-penhit it to-Tegislér a financing cliatige stalément:on belidll of tli¢ Bank.

For example, the: decision in.RayiNat Jue. v. Ja-Sha Pricking & Leastig Lul., [1991] 6 WW.R. 764 (Man QB.J, aff"d (1992}, 94
D.L.R. ¢4tli} 61) (Man, C.A.), discussed by Feldman J.A., not only dedls W1ﬂ1 differenily woided 16,,(,15“[51&9;3, il-15 q ¢ase deetded
under the B4 prior to the 1992 amendmends creating {he s. 47 BL4 interim receiver.

Seation 30(1) reads:

36, (1) I no other prommn of this Act is applicable, the following prierify rules.apply to. secm'lt'g interestsin the same collateral;

1. Whiere pritrity 15 to. be deterriiinied betiwein secunt} initerests perficted by registration, priority sliall be deterdiinied by the order
of registration regardless of the order of perfection.

2, Where prmnw is fo be determined befween & securify interest perfected by registrafion and, a security inferest perfected
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otherwise than by registration,

1. the security imterest perfected by registration has priotity over the other security mterest if the registration oscusred before the
perteamn of tlie-ofhet bcmlniv interist, and.

ii. the security interest perfected otherwise: than by registration las priority over the other seenrity interest, if the seeurity interest
perfected otherwise than by registration was'perfected before: the registration ofl ¢ fifiancing statément rélated to the other security
interesi,

2, Where prietity is. to be determined between secmrity interests perfected otherwise than by registration, priotity shall be
détemnned’by the- o;&er of perfectivn.

4. Where prierity i to be defermined between unperfected. security interests, priority shall ‘be determined. by the order of
atigchiment.

Tncobucci T. also considerad themeaning of the phrase “rights in goods™ in s, 12(2) of B.C."s PPSA4 dealing with leased goods. He
cotichuded that # lesseehad a proprietary mterasr fivsuch goods (at para 36):

T npte: that s, 12(2) of the PPSA also recognizes that & lesses obtains a propetary interst in leased geods: Sestion 12(2) states
explicilly that a debtor has rights in goods: leased to thie deblor.. when I oblaing pogsession of thent in accordanca with the lease.
[Biplidsis i otiginal.]

Tor ease vf reference, ss. 20(1)(¢):and () rend:
20 (D RV i) pcrﬁ:ck& a security intersst,

(cj i chattel paper; documents of tifle, struments. or goods: is not elfective apainst a transferce thereof who 1akes. under 4
toitsaction: that does ot §eCute payment or pﬁformaﬂgc daf an ,hhgatmn ard whe gives valne and. repeives dehv;:ry thereof
Wlthou{ knowledve 01‘ 1he securitv mterest

tisaction that does not wegure
_paymc_nt or pe:f_czmmance of an obh“am;m and whg gwass velue wnhout ‘lmm.vlﬁdg,c of thﬁ &et.nm_’ty mts:re_sf.

Bection 30(8) reads:

(6) Where a, security Inferest (hat is perfected. by registration begomes unperfected and ‘is again perfected by ‘regisiration,, the
sectrity inferest sliall be deenied. to. Tave: been continuously perfected front the time of first perfeetion except ihat if 2 person
acqjitired rights in all or gt of fivs.collateral dufing the-period when the security Titerest was inperiected, (the régistrativi shill ot
be c{ffeqlwﬁ ayagainst (he person who acquired the nghts during such period.

The importance of control 1 emphasmed . Ontario™s new Securities Transfer Act, 2006 (STA), 8.0, 2006, o8 which canie into
force on danuary 1, 2007 toge!her with reldted PPSA amendmenits, I addition i rce.:slmhon and perfection, & new;, third, mellied
of perfecting a security interest is by control of the security which. can include an intangible interest. Joln Cemeron, in his article
on the STA, 22 BF.LR: 309-352 at 321, states, “As the Coiutieit niofes, sbtaining, ‘eoulro] means 4 secured party hids taker
whatever steps are necgssary-to place-itself’fn 4 position where it can have the securities sold, without further action by the ewner.”
The sevursd. party need not haverexclusivercontrol over the security. Othier seoured parties tan have a:-concurrent right aivd a debror
can retzin rghts:in the security.

T acknowledge that in some cisis, & seenred creditors failure o comply with s 48(3). during 4 s. 47 BIA teceiversiap vould Tesull
in a loss of that patty’s prierity depending on the nature of e court erder appmntlno ‘the interim receiver. The role.of (he s: 47 BE4
receiver is very much defined by the:terms of the coart order-appointing lie reveiver and the common law des::nbmg its role: Ag
Fasley T noted.in Curviagh, stipri, &t ara. &, e reinis prowlmtr for the dppoiritfient of'a 5. 47 B4 reteiver is a Hexible she-anid
the gourt is-empowered Lo gne directions to the internm teceiver hal can meet the practical demands-of any gwen case: If then, for
example, the-gourt did not order a stay of all actions on the appointment of a 5. 47 BIA veceiver, then this would aiffect the extent to
wiiel thy parm,,ular s. 47 BIA receiver qualifies s "4 pefson who represents the creditors-of the debtor™ within the iigrning, of s.
2001)(b). Also, if for somie reason. the 5. 47 receivership ended before tliere was any priority. conflict, then the failure {o reregister
could well liave-cofisequinces following fhe debtor’s emersenee frori réceivership: In offier words, fhe significance of & faihire to
reregister will- depend.on a number of relevant factors in each case.
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Qther powers included the following: to take gontrol of the properiy to preserve, pmtect and Hquidate it; to mnage and camy ou
the bugsiness; to purchase or Teass tachinesy, to receive and ¢ollest 41l motiey “now owed or herealler owing™ to the debtor; 16
exeriite tramsfers, convigyances, leases, bills of sale, or ither dogments-tespecting the froperty in e sinme and o0 behalf ofthe
debtor; to report fo, meef with:and discusswith secured and unsecured creditors of thie debtor deemed appropriate including offers
and uq:ressmn*s ol interestreceived; to apply for dny vesting ordérs in orr.lur 10 convey the property; 1o register 4 copy of the Order
appointing it-and “any other Orders obtained by the Inferim Recgiver in respect of the Property against title toany-or all propeity
vomprised in the Property” and; to sell, convey, or mortgage the property :put of the on dmary eptirse of business and without
compliange with Part V of the ?51’8 4 (Ontanoj, or providing any other notice Which u ereditor or other- pary may be req:[t_rc;i to
issue i order to-dispose of the cellateral of'g debior, mththe approval of thg Court.

I gint vinder the impréssion that,.as here, the: sime ‘petsoh often acts o8 a & 47 Bld teceiver and trustes in bankruptey. Based on 1y
interpretation of their roles, namely; that as 47 recewer owes g fiduciary duty to the creditors-of the cleb,lor and its fonetion is
similat b that of a trustee u bankriiptey, @ tristes in bankraptey is net a tturd pary: vis-i-vis the 5, 47 receiver who also represefits
those samg-crediters, Thus, |see no conflict in the same persott ﬁtlﬁllmg both roles, To hold ofherwise and to open the door io a
polential for contlict tietween the role of the 8. 47 receiver and a trustee. in batikruptey would result in five: same-person ordinarily
not biting able to fIfill both celes with attendeit treased expense, diiplication of ailoit, and deldy.

A proceeding is-any step that must betaken before a creditor or the creditor™s Tepresentative can enforce its rights aud may include
e delivery ol 4 copy ol 4 certificate: Weodward s Lid., Re {19937, 17-C.B.R.(38) 256.(BiC. 8.C.) it para. 26.

McLaren, supra, at'p, 172, in disenssing s, 2001 Xb) and Giffen, writes that the wording af the B.C, Act on debtor security interests
is'very différent froin Oitario®s.s, 2001 ).

Nor did eitherrerperfect under s, 30(6)-of the PPSA, discussed below,

Stibsection 26(2) of the LPSA provides fliat a “seeurity interest in vollateral it the possession of*a person, otfrer than thie debtor, ihid
debtor’s agent or 4 baitee mentioned in swhsection (1) is: perfécted by, (a) issnance of & -document of title in the name .of the
secured party, {b) possession on behalf of fhe:secured party; or (cJ registration.” No appeal wis taken from this finding,

Whether g partienlar representative of creditors, other thar a recejver, may be: mdluded in s 201 J(b) need not be decided in this
Case.

Although &, qpud—appomted Teceiver owes dufies o the: sourt -and, to the creditors in respect of the proper gonduct of the
rer:ewemlup {see for example Toranto Doniinion: Bank v. Usarea Led, {200, 1), 196 DI:R. () 448 (Cnl. C.A.)at paras. 28-30). 4t
i interesting to sompare 5. 47(3) and 47, 1{3) of the-BIA. Unitler the first stibsection, ai interiin reveiver can only be appoiiited ifit
is. uecessary to protect the; deblor’s. estate or the interests of the credifor who seught the, appomtment, while nader the second
subsection, the receiver can.only bie appeinted i it iy necessary. to proteer dhe debtor’s-estate ot the interests. of one eor more
dreditors or fite preditors generally. The differénce mgy nﬁpact o, fhe parficuldr rebeiver s doties 1 3 ;r_ép:eﬁeumtwe ol creditors,

Tn Quebee there.is @ different regime. See.Lefebiive, Ke, [2004] 3 8.CR. 326 (8:C.C.yat'paras. 1940, whert thie Supreme Cotirt of
Canadd-discisses the revm:{t, i Onebee.

Bee Personal Property Seewrity der, REB.E. 1996, ¢. 359,.5. 20(b); Personal Property Sectiviy Aet, R:8.4. 2000, ¢. P-7, 5. 20(a);
Personal Property Security Act, $.8: 1993, ¢ P-6:2; 5 2002¥b); Personal Property Security Ady, C.C8M. ¢. P35, $ 20(b;
Personal Property Security Acr, NS, J.995~96 g. 13, 5. 2\(2); Personal Propery Seenrity Acr, SN.13. 1993, <. P—Tl 5. 2002);
Persorial Properyp-Seécurity Ast, R SPEI 1988, ¢. P31, 5. 20(2); Persondl Praperty Security 481, SN.L. 1998.¢. P71, £ 21(1).
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The equivalent, provision of Manitoba’s statute now reads:
20. A security interest

(b) m collateral isnot’ effective against

()) a trtistes in bankruptey if the security interest is unperfeeted 4t the, date of banhitptcy, or

{iya liguidator appointed under ihe Winding-up-Act (Canada} if e securify nterest is unperfebted at the dafe fhat the m11d.1110~up
orderismade.

Persong] Property Security.def, C.C.8M. ¢. P35,

The judge is referring only to. ss. 2002)(1), net 20¢a)(ii}, which also.lists  liquidator under the Winding-up. trid Reswieturing Aet,
R8.C.1985,¢c. Wn]i

Section 71 of the BIA is sef out above-af para. 24, Section 9.4 of the Bld ullows the-court to declare thal seetions:that freeze-rights
do net apply to.a patheiilar ereditér if that croditor i ]Ikcfy to. be inatdnally prejudiced by the ¢ontitmed bperation of tlis sections of
it is otherwise equitable lo make such a declarafion, 18 is unlikely that ﬂ:us section conld be used to assist an weperfecied seoured
ereditor beeatise such a petson is always going to be: prejudiced by the operation of s, Z0(TXb) of the. PPSA. As. thifs-¢otirt has held
St Nifr, Ry (2001), 143 Q.AC, 32 7Onit, €.4.) 3t paras: 2 and-3, “The wolle [of the.cotts ynder 5. 69:4] s orle of ensiitinig 1liat somnd
reasons, consistent witl the scheme of the [BLA] exdst for relieving against the olherwise antormatic stay.... [Ljifling the-automatic
stay is. far froua routing ruetter. [€itations omitted.] In most instanses, & 1t stay iy orderet nndér s. 694 where () the proveeding
in-respect of which the 1ift-is requested is one in re]a’uen o which ’Lhe debtor s liahility would nak be released by an erder of
discharge from. bankruptey;, or (b) where the bankrtipt %is.a necessary: party for thie completed adjudication® of the relevant
p,mceedmg“ see Koval, Re (2003), 48 C.B.R. (4h) 103 (Cnt. 8.C.1.):4t pare. 6,

End of Inewmnsaf Copyrishi £ Tiomson Reuters Cavadn Limited-or s Tioensurs faxchuding indtviduatoourt dosumentsh Al rigiis reserved.
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2014 ONCA 851
Ontario Court of Appeal

Bank of Nova Scotia v. Diemer

2014 CarswellOnt 16721, 2014 ONCA 851, 20 C.B.R. (6th) 292, 247 A.C.W.8. (3d) 584,
327 0.A.C. 376

The Bank of Nova Scotia, Plaintiff (Respondent) and Daniel A.
Diemer o/a Cornacre Cattle Co., Defendant (Respondent)

Alexandra Hoy A.C.J.O., E.A. Cronk, Sarah E. Pepall JJ.A.

Heard: June 10, 2014
Judgment: December 1, 2014
Docket: CA C58381

Proceedings: affirming Bomnk of Nova Scotic v. Diemer (2014), 2014 ONSC 365, 2014
CatswellOnt 666, A.J. Goodiman T. (Ont. 8.C.1.)

Counsel: Peter H. Griffin for Appellant, PricewaterhonseCoopers In.
James H. Cooke for Respondent, Daniel A, Diemer
No one for Respondent, The Bank of Nova Scotia

Subject: Civil Practice and Procedure; Corporate and. Commercial; Insclvency

Related Abridgment Classifications

Debtors and. creditors

VII Receivers
VIL.8 Remuneration of receiver
VIL8.b Remuneration
VIL.8.b.1ii Miscellaneoiis
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Headnote

Debtors and creditors, -~ Receivers — Remuneration of receiver — Remuneration —
Miscellaneous

Counsel fees — Bank held secutity over debtor’s cattle farm operations, and was owed
approximately $2,000,000 — On application. by bank, receiver was appointed — Receiver
requested legal fees of $255,955 on behalf of its ¢ourisel — Motion judge found legal fees were
excessive, given size of receivership, and refused fo approve themr — Motion judge assessed
fees at $157,500, plus disbursements of $4,434.92 — Receiver appealed — Appeal dismissed —
Motion judge did not err in, dlsa]Jowmg counsel’s fees — Initial appointment order stating that
counsel was to be compensated at “standard rates”, and subsequent approval of receiver’s
reports, did not oust need for coirit to consider whether fees claimed weie faii and reasonable —
Motion judge made no palpable and overriding error in concluding that counsel’s fees wete not
fair and. reasonable — It was inappropriafe for motion judge to simply apply rates of London
counsel, but this was not fatal — Motion judge was informed by correct principles, which led
him to coniclude fees lacked proportionality and reasonableniess — Certain comments made by
motion judge were not justified, but different result should not ensire.

Table of Authorities

Cases considered by Sarah E. Pepall T.A.:

Belyea v. Federal Business Development Bank (1983),44 N.B.R. (2d) 248, 116 AP.R. 248,
1983 CarswellNB27, 46 C:B.R. (N.S.) 244 (N.B. C.A.) — followed

BT-PR Realty Holdings Inc. v: Coopers & Lybrand (1997), 29 O.T.C. 354, 1997
CarswellOnt 1246 (Ont. Gen. Div. [Commercial List]) — referred. fo

Confectionately Yours Inc., Re (2002), 2002 CarswellOnt 3002, 164 0.A.C. 84, 36 C.B.R,
(4¢h) 200, 25 C.P.C. {5th) 207, 219 D.L.R. {4th) 72 ( followed

Confectionately Yours Inc., Re (2003), 2003 CarswellOnt 1043, 2003 CarswellOnt 1044,
312 N.R. 195 (note); 41 C.B.R. (4th) 28, 181 O.A.C. 197 (note) (§.C.C.) — referzed to
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HSBC Bank Canada v. Lechier-Kimel (2014), 2014 CarswellOnt 14539, 2014 ONCA 721
(Ont. C.A.) —referred to

Statutes considered:

Bankrupicy and Insolvency Act, R,.S.C. 1985, c. B-3
§. 243(1) — puistant to
s. 248(2) — considered
s. 243(6) — pursnant to

Courts of Jusiice Act, R.S.0. 1990, ¢. C.43
s. 101 — considered

APPEAL by teceiver from judgment reported at Bank of Nova Scotia v. Diemer (2014) 2014
ONSC 363, 2014 CarswellOnt 666 (Ont, S.C.J.), refusing to approve counsel fées in amouynt
sought by receiver.

Sarah E. Pepall J.A.:

1 The public nature of an insolvency which juxtaposes a debtor’s financial hardship. with a
claim for significant legal compensation focuses attention on the cost of legal services.

2 This appeal involves a motion judge’s refusal to approve legal fees of $255,955 that were
requested by a court appointed receiver on behalf of its counsel in a cattle farm receivership that
spanned approximately two months,

3  For the reasons that follow, I would dismiss the appeal.

Facts

(@) Appointatent of Receiver
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4 The respondent, Daniel A. Diemer o/a Cornacre Cattle Co. (the “debtor™), is a cattle
farmer. The Bank of Nova Scotia ("BNS”) hield security over his farm operations which were
located near London, Ontario. BNS and Maxium Financial Services Inc. ‘were owed
approximately $4.9 million (approximately $2 million and $2.85 ‘million respeetively). BNS
applied for the appointmient of a récgiver pursuant 1o s. 243(1) of the Bankruptcy and Insolvency
Act, R8.C. 1985, ¢. B-3 ("BI4”) and s. 101 of the Courts of Justice Acr, R.8.0. 1990, ¢. 43. The
debtor was represented by counsel and consented to the appointment.

5  On Aupgust 20, 2013, Carey 7. granted the request and appointed PricewaterhouseCoopers
Inc. ("PWC” or the “‘Recewer"’) as teceiver of the debtor. The initial appointment orvder
addressed various aspects of ‘the receivership. This included the duty of the debtot to cooperate
with ‘the Receiver and the approval of a sales process for the farm ope1at10ns described in
materials filed in court by BNS. The erder also contained a come-back provision allowing any
interested party to apply to vary the order on seven days’ notice,

6 Paragraphs 17 and, 18 of the appeintment order, which dealt with the accounts of the
Receiver and its counsel, stated:

17. THIS COURT ORDERS that the Receiver and eoiinsel to the Receiver shall be paid
their reasonable fees and disbursements, in each case at their standard rates and. charges,
and that the Receiver and counsel to the Receiver shall be entitled to and are hereby granted
a charge (the “Receiver’s Charge”) on the Property, as security for such fees and
disbursements, both: before and after the making of this Ordet in tespect of these
proceedings, and that the Receiver’s Charge shall form a first charge on the Property in
priority to all security imterests, trusts, liems, charges and, encumbrances, statutory or
otherwise, in favour of any Persorg, ‘but subject 1o sections 14.06(7), 81.4(4), and 81. 6(2) of
thie BIA.

18. THIS COURT ORDERS fthat the Receiver and ifs legal counsel shall pass ifs accounts
from time ‘to time, and for this purpose the accounts of the Receiver and its legal counsel
are hereby referred to a judge of the Ontario Superior Court of Justice.

There is no suggestion that the materials filed in support of the request for fhe appoeintment of
the Receiver provided specifics on the stanidard rates and charges referred to in para. 17 of the
initial appointment order,

7  Counsel to the Receiver was Borden Ladner Gervais LLP (”BLG”) and the lead lawyer
was Roger Jalpa:tgas M, Jalpa:lgas was called to the Ontario bar ‘m 2000, plactlses out of
BLG’s Toronto office, and.is an experienced and capable insolvency practitioner. Among other
things, at the time of the receivership, he was the Chair of the Insolvency Section of the Ontario
Bar Association,
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(b) Receiver’s Activities

8  The activities of the Receiver and, to 4 certain extent, those of its counsel, were deseribed
in reports dated September 11 and October 15, 2013 filed in court by the Receiver. Both Teports
were subsequently approved by the court.

9 The reports revealed that:

* Following the granting of the initial appointment order, the Receiver entered into an
agreement with the debtor ‘pursuant to which the latter was to manage the day-to-day
operatioris of the farm and the Receiver would provide oversight.

» After the Receiver was appointed, the debtor advised the Receiver of an August 13, 2013
offer he had received. It had resulted from a robust sales process conducted by the debtor.
On. learming of this offer, the Receiver negotiated an agreement of purchase and sale with
the offeror for the purchase of the farm for the snm of $8.3 imllion. The purchase piice
included 170 milking cows.

« On September 17, 2013, the Receiver obtained, without objection from the debtor, a court
order settitig aside the sales process approved in the initial appointment order, approviiig
the agreement of purchase and sale it had negotiated, and approving the Receiver’s
September 11, 2013 report outlining ifs activities to date.

* The agreement of purchase and sale required that over 150 cows. be temoved from the
farm (not including the 170 milking cows that were the subject of the agregment of
purchase and sale). Complloatmns telating to these cows and an additional 60 cows whick
the debtor wanted to rent to increase his milking quota arose to which the Receiver and its

counsel were required to attend.

s The Receiver and BLG also negotiated an access agreement to permit certain property to
remain-on the farm after the closing date of the agreemient of purchase and sale af no-cost to
the debtor, Unbeknownst fo the Receiver, the debtor then removed some of that property.

+ The Receiver and its counsel also had to consider numerous ¢lairds to thig proceeds of the
receivership by other inferested ¢reditors and an abandoned request by the debtor to change
the venue of the receivership from London to:' Windsor.

10 After approximately two months, the debtor asked that the Receiver be feplaced.
Accordingly, PWC brought a motion to substitute BDO Canada Lid. as receiverand to approve
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1t§ second report dated October 15, 2013.

(c) Application to Approve Fees

11 The Receiver also asked the court to approve its fees and disbursements and those of its
counsel including both of their estimates of fees to complete,

12 The Receiver’s fees amounted to $138,297 plus $9,702.52 in disbursements. The fees
reflected 408.7 hours spent by the Receiver’s representatives at an average hourly rate of
$338.38. The highest hourly rate charged by the Receiver was $525 per hour. Fees estimated to
complete were $20,000.

13 The Recever’s counsel, BLG, performed a similar dmigunt of work but charged
significantly higher fates. BLG’s fees fiom August 6 to October 14, 2013 amounted to
$255,955, plus $4,434.92 in disbursements and $33 821.69 in taxes for a tofal account of
$294,211.61. The fees reflected 397.60 houts spent with an average houtly rate of $643.75. Mr.
Jaipargas’s hours amounted to 195,30 hours at an hourly rate of $750.00. The rates of the other
10 people on the account ranged from $950 per hour for a sefior lawyer to $195 for a student
and $330 for a law cleik.

14 Fees estimated fo complete were $20,000.

15 In support of the fequest for approval of both sets of accounts, the Receiver filed an
affidavit of its own representative avd one from its counsel, Mr. Jajpargas.

16 As is customary in receiver fee approval requests, the Receiver’s representative stated
that, to-the bést of his knowledge, the rates charged by its coutisel were comparable to the rates
chatged by other law firms for the prowsmn of similar services and that the fees and
disbursenients were fair and reasonable in the circumstances.

17  In his affidavit, Mr. Jaipargas atfached copies of BLG’s accounts and a summary of the
hourly rates atd time spent by the eleven. BLG timekgepers who worked on the receivership.
The attached accounts included detailed block descriptions of the activities undertaken by the
BLG timekeepers with total daﬂy aggregate hours recorded. Usually the entries included
multiple tasks such as e-mails and telephone calls. Time was recorded. in six minute increments,
Of the over 160 docket entries, a total of 11 entries reflected time of .1 (6 minutes) and .2 (12
munutes).

18  OnOctober 23, 2013, the motion judge granted a prelinunary order. He ordered that:
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» BDO Canada Ltd. be substitnfed as receiver;
« PWC’s fees and disbursements be approved;

s the Recetver’s October 15, 2013:report and the activities of the Receiver set out therein be
approved;

« $100,000 of BLG’s fees be approved; and

¢ the determination of the approval of the balance of BLG’s fees and disbursements be
adjourned to January 3, 2014.

19 Prior to the January retuiri date, the debtor filed an affidavit of a represefitative from his
law firm. The affiant desctibed the billing rates of legal professionals located in the cities of
London and ‘Windsor, Ontario, These rates tended to be significantly lower than those of BLG.
For example,. the highest billing rate was $500 for the services of a partner called to the bar in
1988, Mr. Jaipargas replied with an affidavit that addressed Toronto rates in insolvency
proceedings in Toronto with which. BLGs rates compared favourably. He also revised BLG’s
estimate to complete to $30,000.

Moation Judge’s Decision

20 On January 3, 2014, the motion judge ieard the mofion relating to approval of the balance
of BLG’s fees and dlsbursaments He refused to grant the requested fee approval and provided
detailed reasons for his decision dated Janmary 22, 2014,

21 In his reasons, the motion judge considered and applied the principles set out in
Confectionately Yours Inc., Re (2002), 164 O.A.C. 84 (Ont. C.A.) [hereinafter Bakemates],

leave to appeal refused, (2003), [2002] S.C.C.A. No. 460 (S.C.C.) (also referred to as
Gonfectionately Yours Inc., Re); BI-PR Realty Holdings Inc. v. Coopers & Lybrand (1997), 29
O.T.C. 354 (Ont. Gen, Div. [Commercial: List]), and Belyea v. Federal Business Development
Bank (1983), 44 N.B.R. (2d) 248 (N.B. C.A.). The motion judge considered the nature, extent
and value of the assets handled, the complications and, d1fﬁculues encountered, the degree of
assistance provided by the debtor, and the cost of comparable services.

22 The motion judge took into account the challenges identified by the Receiverin dealing
with the debfor. However, hie found that the debtor had co-operated and that there was little
involvement by the Receiver and counsel that required either day-to-day management or
identification of a potential purchaser.

23 He noted, at para. 17 of his reasons, that although counsel for the debtor took specific
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issue with BLG counsel’s rates: “I glean from submissions that the throst of his argument
evolved from a complaint abouf the rates being charged to an overall dispute of the
unreasonableness of the entirety of the fees (and by extension — the hours) submitted for
reimbursement.”

24 The motion judge considéred the houtly rates, tithe spent and work done. He noted that
the asset was ‘a family farm worth approximately $8.3 ‘million and that the scope of the
receivership was modest, In his view, the: size of the receivership estate should have some
bearing on the hourly rates, He defermined that the amount: of counsel’s efforts and the work
involved was dispropottionate to the size of the receivership. After the size of the estate became
knowit, the usual or standard rates were too high. He expressly teferred to paras. 17 and 18 of
the initial appointment order.

25  The motion judge also took issue with the need for, and. excessive work done by, senior
cotmsel on routine matiers. He rejectéd the Receiver’s opinion endoising its counsel’s fees,
found that the umber of hours reflected a significant degree of inefficiency, and that some of
the Work couid have been peerrmed at a 10wer homly rate He concluded ¢ Thave concerns
what a.ppears to be 4 r.elatlvely su alz,htfcprwa:rd 1c.cclvershlp Tlankly, ﬂle rates g,r.eatly exceed
what Tview as fair and reasonable.”

26  Heuacknowledged thatthere were several methods to achieve what he believed to be a just
and reasonable: amount including simply cutting the overall number -of hours billed. Instead; so
as to reduce the amoant claimed, he adopted the average London tate of $475 for lawyers of
similar experience and expertise as shown in the affidavil filed by the debtor. He also expressly
limited his case to the facts at hand, noting that his reasons should not be construed as saying
that Toronto rates have no application in matters in the Southwest Region.

27  The motion judge coticluded that BLG’s fees were “nothing short of excessive.” He
assessed them at $157,500 from which. the $100,000 allowed in his October 23, 2013 order was
to be deducted, He also allowed disbursements of $4,434.92 and applicable HST.

Grounds of Appeal

28  The appellant advances three grounds of appeal. Tt submits that the motion judge erred;
(1) by failing to apply the clear provisions of the appointment order which entitled BLG to
charge fees at.its standard rates; (2) by reducitig BLG’s fees in the absence of evidence that the
fees were not fair and reasonable; and (3) by wmaking unfair and unsupported criticisms of
counsel.

Burden of Proof
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29  The receiver bears the burden of proving that its fees are fair and reasonable: HSBC Bank
Canada v. Lechier-Kimel, 2014 ONCA 721 (Ont. C.A.), at para. 16 and Bakemates, at para. 31,

Analysis

(1) Appointment of a Receiver

30 Under s. 243(1) of the BIA4, the court may appoint a receiver and under s. 243(6), may
make any order respecting the fees and disbursements of ‘the receiver thaf the court considers
proper, Similarly, s.101 of'the Courts of Justice Act provides for the appomtment of a receiver
and that the appointiment order may include such terms as are considered just. As in the case
under appeal, the initial appointinent ordet may provide for a judicial passing of accounts.
Section 248(2) of the BIA also permits the Superintendent of Bankmptey, the debtor, the trustee
in bankruptey or a creditor to.apply to court fo have the receiver's accounts reviewed. The court
also. relies on its supervisory role and inherent jurisdiction to review a receiver’s requests for
payments Bakemates, at para. 36 and Kevin P, McElcheran, Commercial Insolvency in Canada,
2d ed. (Markham: LexisNexis, 2011), at pp. 185-186.

The receiver, once appointed, is said to be a “fiduciary” for all creditors of the debtor, The
tetm: “ﬁduc:nary" to describe the teceiver's duties fo: creditors reflects the representatwe
rature of its role i the perfelmmme of it duties. The receiver does not have a ﬁnanmal
stake 11 the outoome lt 1s ncu: a:n advecate n:f any affected p‘ 1-} and lt has IID chent As a

cgm't””s GW]] duty Qf falmess in tha admlmsmaﬁen cf Jusimc [Fuﬁ)tnaies n‘f:t'ed]

(b) Passing of a Receiver’s Accounts

32 I Bukemates, this court described the purpose of the passing of a receiver’s accounts and
also discussed the applicable precedure. Borins LA, stated, at para. 31, that there is an onus. on
the réceiver to prove that the compensation for which it seeks appmv.a] is fair and reasonable.
This includes the compensation claimed on behalf of its counsel. At para. 37, he observed that
the accounts must disclose the total charges for each of the cafegories. of services rendered. In
addition:

Wermtlamext: catapA Gopyiight ® Thomsen Reulers Ganata; timiled ar iis fisensocs (xetuding sndividunl souri dosurnanisy. All fgbls reserved. 4



Barik of Nava Scotia v, Diemer, 2014 ONCA 851, 2014 CarswellOnt 16721
2014 ONCA 851, 2014 -Carswellont 16721, 20 C.B.R. (6th)282, 247 A:.C.W.E. {3d) 584...

The accounts shoiild be in a forim that can be easily understood by those affected by the
receivership (or by the judicial officer required to assess the accounts) so that such person
can determine the amount of time spent by the receiver’s employees (and others that the
recejver may have hired) in respeet fo the various discrete aspects of the reeeivership.

33 The coutt e‘n'dor'sed the factc)ls appIicabIe to receiver s com‘pensaﬁon described by the

Stratton.l_.A. hsted the fo]lowmg factor(s,,

» the nature, extent and value of the assets;

» thie complications and difficulties encountered;

» the degree of assistance provided by the debtor;

+ the time spent;

» the receiver’s knowledge, experience and skill;

+ the diligence and thoroughness displayed;

» the resporisibilities assumed;

« the results of the receiver’s efforts; and

« the cost of compatable services whet perforined in a-prudent and econoimical manner.
These factors constitute a useful guideline but are not exhaustive: Bakemates, at para. 51.
34  In Canada, very little has been written on professional fees in insolvency proceedings: see
Stephame Ben-Ishai and. Vnglma Toirie, “A “Cost” Benefit Analysis: Examining Professional

Fees in (CCAA Proceedings™ in Janis P. Sarra, ed., Armmal Review of Insolvency Law (Toronto:
Carswell, 20109 141, atp,151.

35  Having said that, it is evident that the fairness and reasonableness of the fees of 3 receiver
and its counsel are the stated lynchpins ini the Bakemates analysis. However, in actual practice,
time spent, that is, hours: spent times hourly rate, has tended to be ‘the predominant factor in
determining the quantum of legal fees.

36  There is a certain irony associated with this dichotomy. A person tequiring legal advice
does not set out to buy time. Rather, the object of the exercise is to buy services. Moreover,
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there is something inherently troubling about a billing system that pits a lawyer’s financial
interest against that of its client and that has built-in incentives for inefficiency. The billable
liour model has both of these undesirable features.

(c) The Rise.and Dominance of the Billable Hour

37  For many decades now, the cornerstone of legal accounts and law firms has been the
billable hour, It ostensibly provides an objective measure for both clients and law firms, For the
most part, it determines the quantom of fees. From an inteinal law firm perspective, the billable
hour also measures productivity and is an impertant tool in assessing the performance of
associates and pariners alike.

38  The billable hour traces its roots to the mid-20th century, In 1958, the American Bar
Association ("ABA”)’s Special Coinmission on the Economics of Law Practice published 4
study entitled “The 1958 Lawyer and his 1938 Dollar”. The study noted that lawyers” incomes
had not kept pace with those of other professionals and recommended improved. recording of
time spent and a target of 1,300 billable hours per year to- boost lawyers™ profits: see Stuart L.,
Pardau, “Bill, Baby, Bill: How the Biflable Hour Fmerged as the Primary Method of Attorney
Fee Generation and Why Early Reporis of its Demise May be Gready Exaggerated” (2013) 50
Idaho L. Rev. 1, at pp. 4-5. By 2002, in its Commission on Billable Hours, the ABA revised its
proposed expectation to 2,300 hours doeketed annually of which 1,900 would represent billable
work: see Pardaw, at p. 2, And that was in 2002,

39 Typically, alawyer’s record of billable hours is accompanied by dockets that record and
detail the time spent on a ‘matter. In theory, this allows for considerable transparency. However,
docketing may become more of an art than a science, and the objective of transparency ‘is
sometinies elusive,

40  This case illustrates the ploblem Here, the lawyers provided dockets in blocks of time
that provide little, if any, insight info the value prowded by the time recorded. Moreover, -each
hour is divided into 10 six-minyte segments, with six minutes being the minimum docket, So,
for example, reading a one line e-ail could engefider & & minute docket atid associated fee,
This segmenting: of the hour to be docketed does not necessarily encourage accuracy or
docketing parsiniony.

(d) Fees in Context of Court Appointed Receiver
41  The cost of legal services is highlighted in the context of a court-supervised insolvency

due to its public nature. In contrast, the cost of putting together many of the transactions that
then become untavelled in eourt msolvency proceedings tarely attract the publie scrutmy that
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professional fees in insolvencies do. While many of the principles described i these ieasons
may also be applicable to other areas-of legal pracfice;, the focus of this appeal is on Tegal fees in
an msolvency.

42  Bilateral relationships 4re not the torim in an insolvency. In 4 traditional solicitor/client
telationship, theie are built-in ¢hecks and. balances, moentwes and, frequently, prior agreements
on fees, These sorts of are angements are less common in an msolvency For example, a receiver
may not have the ability or incentive to reap the benefit of any pre-agreed client percentage fee
discount of the sort that is incorporated from time to time into fee arrangements in bilaferal
relationiships.

43 Ina court-supervised insolvency, stakeholders with little or no influence on. the fees may
ultimately bear the burden of the largesse of legal expenditures. In the case under appeal, the
recoveries were sufficient to discharge the debtowed to BNS. As such, it did not bear the cost of
the 1ece1versh1p Inn contrast, had the veceivership costs far exceeded BNS’s debt Tecovery such
that i essence it was funding the professional fees, BNS would hold the economie interest and
other stakeholders would be unaffected.

44 In a receivership, the duty to monitor legal fees and services in fhe first instance is on the
receiver. Choice: of counsel is also entirely within the purview of thie Teceiver. I selecting, its
counsel, the receiver must consider expertise, complexity, location, and anticipated costs. The
responsibility is on the receiver to choose counsel who Dest suits the circumstances of ‘the
receivership, However, subsequently, the court must pass.on the fairness and reasonableness -of
the fees of the receiver and its counsel.

45 In my view, it i3 not for the court to teil lawyers and law firms how to bill. That said, in
proceedings supervised by the: court and palﬁculatly where the court is asked to give its
imprimatur to the legal fees requested for counsel by its court officer, the cowrt muyst éngure that
the compensation sought is thdeed fiir and réasonable. Iin making this assessient, all the Befyeq
factors, including time spent, should be considered. However, value plov.lded should
pre-dominate over the mathematical calculation reflected in the hours times honrly rate
equation. Ideally, the two should be synonymous, but that should not be the starting assumption.
Thus, the factors identified in Belyea require a consideration of the gverall value gonitribnted by
the receiver®s cotinsel. The focus of the fair and reasonable assessment should be on what was
accomplished, not on how much time. it tock. Of course, the measurement of accomplishment
may include consideration of complications and difficulties encountered in the receivership.

46 It is not my ntention to introduce additional complexity and cost to the assessment of
legal fees in inselvency preoeedmgs All pamclpants must be mindfil of costs and seek to
Immmlze oourt appearances recognizing that the risk of failing to do s0-miay be borne on. their
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(e) Application to This Case.

47  Applying these principles to the-grounds raised, I am not persuaded that the motion judge
erred in disallowing counsel’s fees,

48  The mitial appointment order stating that the compensation of counsel was to. be paid at
standard rates and the subsequent approval of the Receiver’s.reports do not oust the need for the
court to. consider whether the fees claimed are fair and reasonable,

49 As stated in Bakemares, at para. 53, there may be cases in which the fees generated by the
hourly rates charged by a receiver will be reduced if the application of one or more of the Belyea
factors so-tequires. Furthermore, although they would not have been determinative in any event,
there is no evidence before this couit that the standard. rates wete ever disclosed prior to the
.ap'pbiilﬁﬁéht‘. of the teceiver, Iiv addition, as stated, while the receiver and its counsel may bé
enfitled to charge their standard. rates, the ultimate -assessment of what is fair and reasonable
should dominate the analysis, I would therefore reject the appellant’s argument that the motion
judge erred in disallowing BLG"s fees at its standard rates,

50 I also reject the appellant’s argument that the motion judge erred in fact in conclading
that counsel’s fees were not fair and reasonable,

51  Inthisregard, the appellant makes numerous complaints,

52 The appellant submits that the motion judge made a palpable and overriding error of fact
in finding that the debtor was cooperative. The appellant relies on the contents of the Receiver’s
two reports in support of this contention, The first report states that on the date of the inifial
appointment order, August 20, 2013, the Reeeiver becarhe aware of ati offer to purchase the
farm dated August 13, 2013 and teviewed the offer with the debtor’s counsel. The report goes
ont to state that the debtor was not opposed. to the Receiver completmg that transaction and
seeking the court’s approval of it. The second report does detail some issues with the debtor
such as the movement of cerfain property and cows fo two farms for storage, even though the
Receiver had atranged for storage with the purchaser at no gost to ‘the: Receiver or tlie dgbtor,
and the Teasing by the debtor of 60 additional cows 1o increase milk production.

53 While there are certain aspects of the second report indicating that some negotiation with
the debtor was required, based on the: facts before him, it was open to the motion judge to
conclude, overall, that the debtor coopera‘fed The Receiver and its counsel never said otherwise.
Furthermore, this finding was made io the context of the debtor having agreed to continue to
0pe1ate the fann pursuant to an August 30, 2013 ag1 eement, and in the face of l1tt1e m‘volvement
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day-to-day basis.

54  Inmy view, it was also appropriate for the mofion judge to question why a senior Toronto
partner had to attend court in London to address unopposed motions and, further, to find that the
s¢ope of the receivership: was modest. Indeed, in his regsons 4t para. 40, the motion judpe wrote
that, in theproceedings before him, counsel for the Receiver acknowledged that the recetvership
was not complex. Based on the record, it was open to him to conclude that the receivership
involved “the divestment of the farm and assets with some modest ancillary work,”

55  As the motion judge noted at para. 20, the fixing of costs is not.an unusual task for the
court. Moreover, he was. fully familiar with the receivership and was well-placed to assess the
value generated by the legal services rendered. He properly considered the Belyea factors. While
a different judge might have viewed the facts, including the debtor’s conduct, differ enily, the
motion judge made findings of fact based on the:lecol_cl and is owed deference. In my view, the
appellant failed to establish any palpable and overiding eitor.

56 Nor did the motion judge focus his decision on what remained to: the: debtor after the
creditors, the Receiver and Receiver’s counsel had. been paid, as alleged by the appellant. In
para. 34 of his reasons, which is the focus of the appellant’s comiplgint on this point, the motion
Judge correctly considered the size of the estafe. He stafed that he was persuaded that “the
amount of counsel’s efforts and work involved may be disproportionate to the size of the
receivership.” After the size of the estate became known, he concluded that the “standard” rates
of counsel were too high relative to the size. As observed in Belyeq, at para. 9, the “nature,
extent and value™ of an estate is a factor to be considered in assessiing whether fées are fair and
reasonable. As such, along with counsel’s knowledge, experience and skill and the other Belyea
factors, it.is a relevant consideration.

57  In addition, the motion judge was ot bound to accept the affidavit evidence filed by BLG
ot the two Receiver reports as determinative of the fairness and reasonableness of the fees
requested. It is. incumbent on. the court to look to the record to assess the accounts of ‘its eourt
officer, but it is open to a motion judge to draw inferences from that record. This is just what the
motion judge did.

58  Having said. that, I do agree with the appellant that there were some unfair criticisms
made of counsel, There was no basis to state that counsel had attempted to exaggerate or had
conducted himself in a disingenuous manner. [ also agree with the appellant that the Receiver
and its counsel ¢annot be fau]ted for failing to bung the accounts forward for approval at an
earlier stage. Costly court appearatices should be disconraged not eéncouraged.

59 Ialso agree with the appellant that it was inappropriate for the motion judge to adopt a
mathematical appreach and. simply apply the rates of London counsel. However, this was not
fatal: the iotion judge’s decision was informed by the factors in Befyea. As he noted, lie would
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have arrived at the same result in any event. He was infoimed by the cotrect princi‘ples ‘which
led him fo conclude that the fees lacked pl’OpOl‘tLO]lallfy and reasonableness. This is buttressed
by the motion judge’s conchiding comments, in para. 47 -of his reasons, where he made if clear
that the driving ‘concern in his analysm was the “overall reasonableness. of the fees” and that his
decision should not be read as saying that Toronto rates have no application in matters in
Londén or its surroundmg,f'afeas.

60  While certain of the motion judge’s comments were unjustified, I am not persuaded that a
different result should ensue,

Disposition

61  For thie forggoing reasons, I would dismiss the appeal. As agreed, the appellant shall pay
the resporident’s costs of the appeal, fixed in the amount of $5,500, together with disbursements
and all applicable taxes.

Alexandra Hoy A.C.J.O.:

[agree
E.A. Cronk J.A.+
] agree
Appedl dismissed.
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